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AMENDMENTS  TO  THE  FEDERAL  RULES  OF 

CIVIL  PROCEDURE 


WEDNESDAY,  JUNE  16,  1993 

House  of  Representatives, 
Subcommittee  on  Intellectual  Property 

AND  JUDICL\L  ADMESIISTRATION, 

Committee  on  the  Judicl\ry, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  William  J.  Hughes 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  William  J.  Hughes,  Don  Edwards, 
Carlos  J.  Moorhead,  Howard  Coble,  James  F.  Sensenbrenner,  Jr., 
and  Steven  Schiff. 

Also  present:  Hayden  Gregory,  counsel;  Edward  O'Connell,  as- 
sistant counsel;  Phyllis  Hendersen,  secretary;  and  Thomas  Mooney, 
minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  HUGHES 

Mr.  Hughes.  The  hearing  of  the  Subcommittee  on  Intellectual 
Property  and  Judicial  Administration  will  come  to  order. 

The  Chair  has  received  a  request  to  cover  this  hearing,  in  whole 
or  in  part,  by  television  broadcast,  radio  broadcast,  and  still  pho- 
tography, or  by  any  of  such  methods  of  coverage.  In  accordance 
with  committee  rule  5(a),  permission  will  be  granted  unless  there 
is  objection.  Hearing  no  objection,  such  coverage  is  permitted. 

Good  morning  and  welcome  to  the  hearing  of  the  Subcommittee 
on  Intellectual  Property  and  Judicial  Administration  on  the  amend- 
ments to  the  Federal  Rules  of  Civil  Procedure. 

The  cost  of  obtaining  legal  assistance  in  our  society  is  often  be- 
yond the  means  of  many  of  our  constituents.  Reducing  the  cost  of 
litigation  should  be  a  priority  for  all  of  us. 

Congress  responded  to  the  need  for  reform  in  part  by  passing  the 
Civil  Justice  Reform  Act  of  1990.  The  hearing  today  is  focused  on 
an  attempt  by  the  judiciary  to  parallel  such  reform  by  amending 
the  Federal  Rules  of  Civil  Procedure. 

The  Supreme  Court  of  the  United  States  is  empowered  to  pre- 
scribe general  rules  of  practice  and  procedure  for  cases  in  the  Fed- 
eral court  system  pursuant  to  the  Rules  Enabling  Act.  In  this  proc- 
ess, the  Judicial  Conference  appoints  committees  to  propose  such 
rules,  and  in  reality  the  Conference  has  a  primary  responsibility 
for  the  amendments. 

The  act  provides  that  proposed  changes  to  the  Federal  Rules  of 
Civil  Procedure  will  take  effect  on  December  1,  so  long  as  the  pro- 

(1) 


posed  rules  had  first  been  transmitted  to  Congress  by  the  Supreme 
Court  not  later  than  May  1,  of  the  year  in  which  the  rule  pre- 
scribed is  to  become  effective,  and  Congress  does  not  act  with  re- 
spect to  the  amendments  by  December  1,  of  that  year.  This  method 
of  amending  the  Federal  Rules  of  Civil  Procedure  has  been  in  effect 
since  about  1934. 

In  general,  amendments  to  the  rules  have  engendered  little  oppo- 
sition in  Congress  or  in  the  legal  community  as  a  whole.  That,  most 
definitely,  is  not  the  case  for  the  proposed  changes  before  us  today. 
Proposed  changes  to  rule  11  and  the  discovery  rules  26,  30,  31,  33, 
and  37  are  the  focal  points  of  this  particular  controversy. 

When  addressing  these  reforms,  we  must  keep  in  mind  rule  1  of 
the  Federal  rules  and  its  call  for  a  just,  speedy,  and  inexpensive 
determination  of  every  action  as  well  as  section  2072's  injunction 
against  abridging,  enlarging  or  modifying  substantive  rights. 

Rule  11,  as  now  in  force,  requires  that  a  court  sanction  a  party 
if  the  court  finds  that  a  motion  or  pleading  introduced  by  the  party 
violates  the  rule.  The  sanctions  may  include  costs  and  attorney  fees 
to  the  adversary. 

As  proposed,  new  rule  11  would  leave  sanctions  to  the  discretion 
of  the  district  judge,  and  sanctions  would  be  payable  to  the  adver- 
sary only  in  the  event  of  unusual  circumstances. 

Proposed  rule  11  also  allows  a  21-day  grace  period  for  a  party  to 
remove  his  motion  or  pleading  once  he  has  received  notice  from  his 
opponent  that  rule  11  sanctions  will  be  sought.  Witnesses  for  the 
new  rule  11  will  testify  that  mandatory  sanctions  were  an  impedi- 
ment to  the  development  of  novel  legal  theories. 

There  is  also  evidence  that  controversies  that  involved  civil 
rights  issues  in  the  past  were  the  subject  of  a  disproportionate 
amount  of  rule  11  sanctions. 

Opponents  of  the  rule  feel  that  mandatory  sanctions  had  a  posi- 
tive effect  on  the  number  of  frivolous  lawsuits,  and  they  oppose 
these  changes. 

Discovery  rules  concern  the  process  through  which  a  lawyer  ob- 
tains information  from  the  other  side  to  be  used  in  litigation.  Dis- 
covery has  been  characterized  as  the  process  by  which  lawyers 
leave  no  stone  unturned,  provided,  of  course,  they  can  charge  by 
the  stone.  They  often  do. 

Rule  26  governs  most  of  the  discoveiy  process  and  the  present 
system  has  been  the  target  of  near  universal  criticism.  The  U.S. 
Judicial  Conference,  in  an  attempt  to  streamline  the  discovery 
process,  has  proposed  new  rule  26(a),  which  calls  for  mandatory 
disclosure  of  matters  "pleaded  with  particularity."  Champions  of 
the  proposed  rule  believe  that  it  will  avoid  the  unnecessary  ex- 
penses that  are  the  hallmark  of  the  discovery  process  as  it  stands 

today. 

Opponents  feel  that  mandatory  disclosure  is  contrary  to  the  ad- 
versary process  and  will  compromise  the  attorney-client  privilege. 
They  also  feel  that  the  standard  that  is  "pleaded  with  particular- 
ity" is  too  vague  and  will  only  increase  the  discovery  burdens  on 
the  system  instead  of  reducing  them.  They  feel  that  a  change  of 
this  nature  should  be  taken  with  extreme  caution  and  should  await 
the  results  of  the  civil  justice  reform  experiments. 


A  third  controversial  rule  change  relates  to  rule  30,  which  pro- 
vides the  means  of  taking  depositions.  At  the  present  time,  leave 
of  court  or  stipulation  of  the  parties  is  necessary  if  nonstenographic 
means  are  to  be  employed.  Proposed  rule  30(b)  would  allow  a  law- 
yer to  use  nonstenographic  means  without  leave  of  court  or  stipula- 
tion of  the  party. 

Concerns  have  been  raised  in  this  area  about  the  reliability  and 
durability  of  videotape  or  audiotape  alternatives  to  stenographic 
depositions.  The  reasoning  behind  the  new  proposed  rule  is  that 
the  use  of  stenographers  for  every  deposition  may  be  an  unneces- 
sary expense. 

Critics  of  this  proposed  rule  argue  that  the  real  cost  of  litigation 
will  not  be  reduced  because  depositions  that  are  to  be  introduced 
at  trial  must  be  transcribed  anyway.  They  also  feel  that  the  effect 
of  this  rule  will  be  to  compromise  the  integrity  of  the  judicial 
process. 

The  desire  to  implement  new  technology  and  the  parallel  devel- 
opment of  new  technology  in  both  stenographic  techniques  and 
video  and  audio  recording  further  complicates  this  issue. 

The  need  for  reform  to  the  civil  justice  system  is  an  idea  that  all 
sides  involved  can  agree  on.  Reform  must,  however,  take  place  on 
the  basis  of  reasoned  discourse.  The  magnitude  of  these  reforms  de- 
mand it,  and  this  hearing  is  designed  to  provide  a  forum  for  that 
discourse. 

It  promises  to  be  a  very  interesting,  informative  and,  I  am  sure, 
helpful  discourse  today. 

The  gentleman  from  California,  the  distinguished  ranking  Re- 
publican. 

Mr.  MOORHEAD.  Thank  you,  Mr.  Chairman. 

I  want  to  commend  our  chairman  for  the  prompt  hearings  on  pro- 
posed amendments  to  the  Federal  Rules  of  Civil  Procedure.  The 
vast  majority  of  rule  changes  that  have  been  recommended  by  the 
Committee  on  Rules  of  Practice  and  Procedure  should  go  into  ef- 
fect. That  committee  represented  here  today  by  its  Chairman, 
Judge  Keeton,  should  be  commended  for  their  hard  work  and  excel- 
lent work  product,  although  I  may  reserve  judgment  at  this  time 
on  two  or  three  of  their  proposed  changes. 

This  subcommittee  processed  the  Civil  Justice  Reform  Act  of 
1990,  which  has  as  its  very  primary  purpose  the  reduction  of  costs 
and  delays  associated  with  civil  litigation.  This  law  requires  each 
district  in  the  country  to  draft  and  implement  plans  to  reduce  costs 
and  delay  in  our  Federal  court  system.  These  plans  should  be  ready 
in  each  district  by  December  1993.  Forty-one  districts  have  their 
plans  in  place.  I  am  not  familiar  with  all  the  details  of  these  plans, 
but  I  understand  that  23  district  plans  include  some  form  of 
prediscovery  experiment.  At  some  point,  they  will  report  back  to 
Congress  the  results  of  these  experiments.  I  am  somewhat  reluc- 
tant to  impose  any  major  changes  on  our  Federal  court  system,  es- 
pecially while  these  experiments  are  in  process. 

I  served  on  the  Federal  Court  Study  Committee,  and  we  exam- 
ined a  number  of  the  problems  facing  our  Federal  judiciary.  I  am 
pleased  to  see  that  our  former  staff  director  of  that  committee,  Bill 
Slate,  is  one  of  our  witnesses  this  morning.  We  made  our  final  re- 
port to  Congress  in  April  1990.  Many  of  our  recommendations  were 


directed  at  fine-tuning  our  Federal  court  system  in  order  to  secure 
a  fair,  an  expeditious  and  inexpensive  determination  of  every  ac- 
tion. 

I  would  be  very  reluctant  to  support  any  change  to  rule  11  that 
would  have  the  effect  of  weakening  the  sanctions  that  judges  can 
impose  against  lawyers.  We  all  know  that  virtually  all  judges  and 
lawyers  are  concerned  about  the  court  system.  They  want  to  make 
it  work.  But  lawyers  do  get  very  involved  with  their  clients.  And 
it  is  up  to  somebody,  and  the  judges  have  that  role,  to  see  to  it  that 
things  are  kept  in  line  and  the  courts  are  kept  in  line,  and  that 
they  don't  go  too  far  off  in  one  direction. 

The  Congress  and  the  judiciary  actually  can  do  only  so  much,  but 
I  think  the  bar  association  has  a  responsibility  to  do  their  part,  and 
they  do  a  very  fine  job  for  the  most  part.  But  every  once  in  a  while 
there  are  problems. 

No  one  should  be  permitted  to  misuse  or  manipulate  the  system 
to  serve  a  frivolous  purpose.  Judges  must  have  the  authority,  and 
indeed  must  be  encouraged  to  use  that  authority  to  see  that  the 
court  system  runs  the  way  that  it  should. 

I  am  looking  forward  to  this  morning's  testimony. 
Thank  you  very  much,  Mr.  Chairman. 
Mr.  Hughes.  I  thank  the  gentleman. 

Does    the    gentleman    from    New    Mexico    have    an    opening 
statement? 
Mr.  SCHIFF.  Very  briefly. 
Mr.  Hughes.  The  gentleman  is  recognized. 
Mr.  ScHlFF.  I  appreciate  your  recognizing  me. 
Mr.  Chairman,  I  am  concerned  about  the  wording  in  the  letter 
of  transmittal  from  Chief  Justice  Rehnquist  in  which  he  states  that 
"while  the  Court  is  satisfied  that  the  required  procedures  have 
been  observed,  this  transmittal  does  not  necessarily  indicate  that 
the  Court  itself  would  have  proposed  these  amendments  in  the 
forms  submitted." 

Mr.  Chairman,  I  recognize,  perhaps  this  is  standard  boilerplate 
language  that  has  always  accompanied  these  rules  and  we  just 
didn't  notice  because  there  has  not  been  previous  controversy  that 
we  can  remember  in  recent  times,  but  I  personally  feel  that  the 
U.S.  Supreme  Court  should  have  a  greater  role  in  determining 
what  the  rules  of  procedure  in  the  courts  are.  And  I  think  that  is 
a  subject  perhaps  you  as  chairman  can  take  up  at  some  point. 

In  the  meantime,  I  just  want  to  share  my  concern  over  the  pro- 
posed rules,  but  I  look  forward  to  the  testimony  that  may  clarify 
some  of  these  problems. 

I  thank  you  and  I  yield  back. 

Mr.  Hughes.  If  the  gentleman  will  yield,  if  he  yields  back,  it  is 
interesting  because  Justice  White  believes  that  the  Rules  Enabhng 
Act  should  be  changed  to  leave  out  the  role  of  the  Supreme  Court 
entirely. 

Mr.  ScHiFF.  I  believe  that  is  because  the  Supreme  Court  sees  its 
role  as  perfunctory.  I  suspect  that  Justice  White  is  saying,  "If  we 
don't  have  a  substantive  role,  why  does  it  even  go  through  us?" 

I  am  proposing  that  the  U.S.  Supreme  Court  be  given  a  clear  and 
substantive  role.  I  don't  think  that  the  Supreme  Court  of  this  land 


should  submit  rules  of  procedure  to  the  U.S.  Congress  in  which  it 
doesn't  concur. 

Mr.  Hughes.  The  gentleman  makes  a  very  interesting  point. 

We  have  an  excellent  first  panel.  Our  first  panel  is  the  Honorable 
Robert  E.  Keeton,  from  the  U.S.  District  Court  for  the  District  of 
Massachusetts,  and  Chairman  of  the  Standing  Committee  on  Rules 
of  Practice  and  Procedure.  Prior  to  his  present  position,  Judge 
Keeton  served  as  an  associate  professor  at  Southern  Methodist 
University  and  Langdell  professor  and  associate  dean  at  Harvard 
University.  He  is  a  member  of  numerous  associations  for  trial  advo- 
cacy, and  has  published  a  variety  of  articles  on  a  variety  of  legal 
topics. 

Our  second  panelist  is  the  Honorable  Samuel  C.  Pointer,  Jr., 
Chief  Judge,  U.S.  District  Court  for  the  Northern  District  of  Ala- 
bama, and  Chairman  of  the  Advisory  Committee  on  Civil  Rules  for 
the  Judicial  Conference  of  the  United  States.  Judge  Pointer  has 
had  a  long  and  distinguished  career  in  the  judiciary,  including 
membership  in  the  Judicial  Conference  of  the  United  States;  the 
Standing  Committee  on  Rules  and  Practice;  the  Judicial  Ethics 
Committee;  the  Ad  Hoc  Committee  on  Asbestos  Litigation;  the  Ju- 
dicial Conference  of  the  Eleventh  Circuit;  and  President  of  the 
Fifth  and  Eleventh  Circuits  District  Courts  Associations. 

Our  final  panelist  is  Judge  William  Schwarzer,  U.S.  district 
judge  for  the  Northern  District  of  California,  and  Director  of  the 
Federal  Judicial  Center.  Prior  to  his  present  position,  he  served  as 
senior  counsel  for  the  President's  Commission  on  CIA  Activities 
Within  the  United  States;  as  Chairman  of  the  Judicial  Conference 
of  the  United  States,  Committee  on  Federal/State  Jurisdiction;  and 
as  a  member  of  the  American  Law  Institute's  Advisory  Committee 
on  Complex  Litigation.  Judge  Schwarzer  has  published  several 
books  and  numerous  articles  on  subjects  relating  to  the  Federal 
courts  and  the  administration  of  justice,  and,  of  course,  he  is  no 
stranger  to  this  subcommittee.  We  are  very  happy  to  see  him  and 
our  other  panelists  today. 

We  have  each  of  your  statements,  which  are  very  comprehensive. 
We  have  read  them,  and  we  will  make  them  a  part  of  the  record 
in  full.  We  would  like  you  to  summarize  so  that  we  can  get  right 
to  questions,  if  you  would. 

Before  I  call  on  you.  Judge  Keeton,  let  me  tell  you,  I  too  want 
to  join  with  my  colleague  from  California  commending  the  excellent 
work  that  your  standing  committee  has  done  on  this  and  other 
matters.  We  thank  you  very  much. 

Judge  Keeton. 

STATEMENT  OF  ROBERT  E.  KEETON,  DISTRICT  JUDGE,  U.S. 
DISTRICT  COURT  FOR  THE  DISTRICT  OF  MASSACHUSETTS, 
AND  CHAIRMAN,  STANDING  COMMITTEE  ON  RULES  OF 
PRACTICE  AND  PROCEDURE,  JUDICIAL  CONFERENCE  OF 
THE  UNITED  STATES 

Judge  Keeton.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, I  am  very  grateful  for  the  opportunity  to  appear  before  you, 
and  I  am  grateful  for  the  gracious  comments  that  both  you  and  Mr. 
Moorhead  have  made  about  the  standing  committee's  work. 


My  remarks  in  this  brief  opening  statement  will  be  focused  pri- 
marily on  the  rulemaking  process,  although  I  do  want  to  urge  that 
the  rules  that  are  before  you  all  merit  approval.  I  will  urge  you  to 
adopt  them  without  modifications. 

Let  me  speak  first  to  the  rulemaking  process.  It  is  a  process  that 
is  designed  to  focus  on  procedural  matters  to  the  exclusion  of  sub- 
stantive matters. 

I  welcome  your  opening  statement  with  the  focus  on  the  state- 
ment of  the  objective  of  rules  in  the  Federal  Rules  of  Civil  Proce- 
dure. A  similar  statement  appears  also  in  rule  2  of  the  criminal 

rules. 

The  enabling  statute  specifies  a  fourfold  rather  than  threefold  ob- 
jective: One,  simplicity  in  procedural  rules;  two,  fairness  in  the  ad- 
ministration of  the  rulings;  three,  just  determination  on  the  merits 
of  the  actions;  and  four,  avoiding  needless  delay  and  expense. 

Consistently  with  those  rules  I  think  we  have  a  system  in  the 
Rules  Enabling  Act  process  that  is  responsive  to  the  checks  and 
balances  system  initiated  in  our  Constitution.  And  I  think  it  is  a 
20th  century  gloss  on  the  wisdom  of  the  constitutional  drafters  that 
we  now  have  a  Rules  Enabling  Act  that  specifically  focuses  on 
these  objectives  and  for  the  purpose,  with  the  aim,  that  the  rules 
shall  in  the  end  be  fair  and  neutral  substantively.  And  I  strongly 
urge  that  that  objective  be  maintained  and  respected. 

I  believe  it  is  fair  to  say  that  changes  that  are  occurring  outside 
the  judicial  system  in  our  society  generally  are  placing  greater 
stresses  on  the  judicial  system  in  a  variety  of  ways  more  than  ever 
before,  and  one  of  those   ways  is  illustrated  in  the  rulemaking 

process. 

You  have  wisely  provided  for  extensive  hearings  today  with  rep- 
resentation from  a  large  group  of  people,  perhaps  the  most  thor- 
ough hearings  that  have  been  conducted  by  a  congressional  sub- 
committee on  the  rulemaking  process,  at  least  since  there  were 
hearings  on  evidence  rules. 

And  I  think  it  is  not  accidental  that  you  are  hearing  froni  more 
constituencies,  because  as  the  processes  of  administration  of  justice 
come  under  greater  stresses  and  more  complex  litigation  is  pre- 
sented, there  are  increasing  concerns  by  the  participants  in  that 
process  that  they  would  like  to  get  an  edge  in  the  procedural  as- 
pects of  the  matter. 

The  Committees  on  Rules  have  resisted  that  urge  because  we 
take  it  as  our  statutory  mandate  that  the  rules  are  to  be  sub- 
stantively neutral.  We  have  given  very  thorough  consideration  to 
the  rules  that  are  before  you  at  the  present  time,  and  even  more 
thorough  consideration  than  is  required  by  the  Rules  Enabling  Act 
process  by  additional  publication  of  the  most  controversial  of  these 
rules,  those  that  are  the  civil  rules. 

I  strongly  urge  the  committee  that  the  Rules  Enabling  Act  proc- 
ess is  a  wise  accommodation  of  the  interests,  mutual  interests  of 
the  three  branches  of  government  in  participating  in  this  process. 
I  believe  each  branch  and  the  elements  of  that  branch  participating 
in  the  process  have  special  institutional  competence  to  deal  with 
their  respective  aspects  of  this  process. 

I  do  think  the  Supreme  Court  of  the  United  States  is  taking  an 
interest  in  the  rules.  It  is  functioning  in  a  role  that  is  somewhat 


different  from  the  delegated  role  to  other  elements  of  the  judicial 
branch,  and  I  think  quite  appropriately  so. 

But  I  think  it  is  also  entirely  appropriate  that  you  are  giving  this 
thorough  consideration  to  the  rules  that  are  before  you.  I  welcome 
that  process.  I  urge  that  we  all  respect  the  process,  not  either  abort 
it  or  bypass  it  with  statutes  that  have  not  gone  through  the  proc- 
ess, I  know  this  is  a  concern  of  the  chairman  as  well,  and  I  cer- 
tainly welcome  that  concern  and  hope  to  do  all  we  can  to  encourage 
the  use  of  this  thorough  Rules  Enabling  Act  process  throughout  the 
system. 

Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  Thank  you.  Judge. 

[The  prepared  statement  of  Judge  Keeton  follows:] 

Prepared  Statement  of  Robert  E.  Keeton,  Diotrict  Judge,  U.S.  District 
Court  for  the  District  of  Massachusetts,  and  Chairman,  Standing  Commit- 
tee ON  Rules  of  Practice  and  Procedure,  Judicial  Conference  of  the  Unit- 
ed States 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  permitting  me  to  appear  today. 

[I  am  Robert  E.  Keeton,  United  States  District  Judge  for  the  District  of  Massachu- 
setts and  Chairman  of  the  Standing  Committee  on  Rules  of  Practice  and  Procedure 
of  the  Judicial  Conference  of  the  United  States.] 

I  welcome  this  opportunity  to  present  views  for  your  consideration  on  the  subject 
of  the  rulemaking  process.  This  is  a  subject  in  which  all  three  branches  of  govern- 
ment have  a  vital  interest.  Our  overlapping  interests  are  inherent  in  our  constitu- 
tional system  of  checks  and  balances.  The  need  for  open  lines  of  communication 
among  the  three  branches  may  be  more  compelling  in  tnis  decade  than  ever  before. 

The  Judicial  Conference  of  the  United  States  is  charged  by  statute  with  drafting 
and  recommending  rules  that  "promote  simplicity  in  procedure,  fairness  in  adminis- 
tration, the  just  determination  of  litigation,  and  the  elimination  of  unjustifiable  ex- 
pense and  delay."  The  growing  number  and  complexity  of  the  controversies  brought 
Defore  the  federal  courts  for  resolution  make  this  task  increasingly  difficult.  Added 
delay  and  expense  in  litigation  are  outgrowths  of  the  volume  and  complexity  of  case 
filings  and  add  urgency  to  our  responsibilities.  Several  trends  contribute  to  the 
added  numbers  and  complexity  of  cases. 

First.  Both  total  population  and  concentration  of  population  continue  to  increase. 
Because  of  the  efiects  of  congestion,  the  numbers  of  disputes  are  increasing  more 
rapidly  than  just  proportionally  to  population  increases. 

Second.  Our  economy  is  changing  fundamentally. 

One  kind  of  change  that  bears  on  lawmaking  and  the  administration  of  justice 
concerns  the  nature  of  employment.  Job  descriptions  of  the  work  force  are  changing. 
Job  insecurity  is  another  reason  that  the  numoer  of  disputes  is  growing  more  than 
just  proportionally  to  population  increase. 

Another  set  of  economic  changes  has  the  effect  that  fewer  and  fewer  economic  en- 
terprises are  primarily  local  in  character.  More  and  more  are  national,  or  even 
international.  This  set  of  economic  changes  has  an  impact  on  both  lawmaking  and 
the  administration  of  justice.  The  legislative  and  executive  branches  are  confronted 
with  more  insistent  pressures  for  national  or  even  international  legal  solutions,  sup- 
ported by  arguments  for  federal  legislation  establishing  nationwide  legal  rules. 

Third.  The  nature  of  litigation  is  changing.  More  rapid  change  is  occurring  in  this 
decade  than  in  any  previous  decade. 

Gone  are  the  days  when  most  indictments  had  a  single  count  and  most  civil  com- 
plaints stated  a  single  claim  for  breach  of  contract  or  tort. 

Fourth.  The  legal  profession  is  changing. 

Changes  in  the  legal  profession  have  a  bearing  on  litigation  as  well  as  representa- 
tion of  clients  in  drafting,  counseling,  and  other  contexts.  More  than  ever  before,  dis- 
tinguished and  respected  membei-s  of  the  bar  are  expressing  concern  about  the  abil- 
ity of  the  profession — lawyers,  judges,  academics — to  maintain  the  highest  stand- 
ards of  professionalism,  both  in  law  practice  generally  and  in  litigation  as  well. 

More  than  ever  before,  trial  judges  are  hearing  from  many  different  sources  in 
the  bar,  in  the  executive  and  legislative  branches  of  government,  and  from  fellow 
judges,  that  we  must  take  time  away  from  judging  in  order  to  spend  more  time  and 
Decome  more  efTective  in  managing  cases  and  caseloads. 
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Also,  more  than  ever  before,  the  legislative  and  executive  branches  are  hearing 
more  from  lawyers,  and  from  dilTerent  organized  groups  within  the  bar,  because 
they  perceive  that  proposed  legislation — and  even  proposed  amendments  of  proce- 
dural rules — affect  in  distinctive  ways  their  substantive  interests  and  those  of  their 
clients. 

THE  PROCEDURAL  RULEMAKING  PROCESS 

This  statement  of  four  trends  that  affect  litigation  is  barely  a  thumbnail  sketch 
of  changes  in  the  wind  and  associated  challenges.  I  have  spoken  of  this  broader  con- 
text as  an  introduction  to  the  much  narrower  subject  matter  on  which  I  now  focus — 
the  procedural  rulemaking  process. 

NEW  STRESSES  OF  RULEMAKING 

I  have  started  this  way  because  I  believe  these  larger  developments  help  to  ex- 
plain some  new  stresses  on  rulemaking.  They  have  a  bearing  on  how  representa- 
tives of  the  three  branches  of  government  may  cope  with  new  challenges — working 
together,  respectful  of  the  system  of  divided  responsibility  and  checks  and  balances, 
wisely  designed  as  part  of  our  constitutional  framework. 

STRENGTH  OF  THE  RULEMAKING  PROCESS 

I  believe  in  the  Rules  Enabling  Act  process.  Having  made  that  statement  just 
after  referring  to  our  constitutional  framework  of  checks  and  balances,  perhaps  I 
should  hasten  to  recognize  that  the  Rules  Enabling  Act  process  was  not  carved  on 
stone  tablets,  or  written  into  our  Constitution,  or  written  into  the  Amendments  that 
we  identify  as  the  Bill  of  Rights. 

The  Rules  Enabling  Act  is  a  20th  Century  gloss  on  our  constitutional  frameworic 
for  solving  procedural  problems  of  concern  to  all  three  branches  of  government.  It 
is,  nevertheless,  faithful  to  the  spirit  of  18th  Century  insights.  Also,  I  believe  the 
Rules  Enabling  Act  process  is  good  not  only  for  this  decade  of  the  20th  Century, 
but  for  the  21st  Century  as  well.  Let  me  explain  briefly  why  I  think  so. 

The  Rules  Enabling  Act  process,  as  most  recently  amended  in  the  Judicial  Im- 
provements Act  in  1988,  is,  I  believe,  the  most  thoroughly  open,  deliberative^^  and 
exacting  process  in  the  world  for  developing  substantively  neutral  rules.  By  "neu- 
tral" I  mean  rules  designed  to  cause  cases  to  be  resolved  impartially— that  is,  on 
fact  findings  that  are  as  close  to  the  truth  as  it  is  humanly  possible  to  make  them, 
and  under  the  law  interpreted  and  applied  with  fidelity  to  constitution,  statutes, 
and  precedents. 

As  litigation  grows  more  complex,  we  must  expect  that,  somewhat  more  often 
than  before,  particular  interest  groups  in  the  community  generally  and  even  within 
the  bar  may  take  more  interest  than  in  times  past  in  trying  to  gain  an  edge  for 
the  future— that  is,  an  edge  in  the  process  of  resolving  controversies  yet  to  come  be- 
fore the  courts.  It  would  be  possible,  of  course,  to  shape  procedural  rules  to  the  ad- 
vantage of  one  or  another  among  various  interest  groups.  I  urge  that  we  resist  all 
pressures  to  do  so.  Instead,  we  should  do  our  best,  working  together,  to  keep  proce- 
dural rules  substantially  neutral. 

The  Rules  Enabling  Act  process  is  well  designed  for  that  purpose. 

As  a  way  of  describing  this  process,  I  will  state  some  commonly  asked  questions 
and  my  responses. 

WHAT  IS  THE  RULES  ENABLING  ACT  PROCESS  FOR  ENACTING  AND  AMENDING  RULES? 

By  a  set  of  statutes — commonly  referred  to  as  the  Rules  Enabling  Act— the  first 
step  of  the  rulemaking  process  is  centered  in  the  Third  Branch.  More  specifically, 
the  first  step  is  centered  in  the  Judicial  Conference  of  the  United  States  and  six 
Rules  Committees— the  five  Advisory  Committees  on  Appellate,  Bankruptcy,  Civil, 
Criminal,  and  Evidence  Rules,  and  the  Standing  Committee  on  Rules  of  Practice 
and  Procedure.  The  Standing  Committee  reviews  all  the  recommendations  of  the 
Advisory  Committees  and,  with  any  revisions  it  considers  appropriate,  forwards 
them  to  the  Judicial  Conference  of  the  United  States  as  proposed  amendments  to 
the  Rules.  If  the  Judicial  Conference  approves,  it  sends  the  proposed  rules  to  the 
Supreme  Court.  If  the  Supreme  Court  adopts  the  rules,  it  sends  them  to  Congress, 
ordinarily  on  or  before  May  1,  to  become  effective  on  December  1  unless  Congress 
disapproves  or  modifies  them. 


WHO  INITIATES  PROPOSALS  AND  WHAT  IS  THE  PROCESS  FOR  CONSIDERING  AND 

PERFECTING  DRAFTS? 

Anyone  may  initiate  a  proposal  to  amend  or  add  a  rule  by  sending  a  letter  to 
Peter  McCabe,  Secretary  to  the  Committees.  The  secretary  sends  each  comment  to 
the  appropriate  Advisory  Committee  for  consideration. 

The  reporter  to  that  committee  analyzes  the  suggestions  and,  where  appropriate, 
drafts  proposed  amendments  to  the  rules  and  prepares  explanatory  Advisory  Com- 
mittee notes.  The  proposals  are  then  discussed  in  detail  by  the  members  at  commit- 
tee meetings.  When  an  Advisory  Committee  is  ready  to  proceed  with  proposed 
amendments  to  the  rules,  and  the  Standing  Committee  approves  publication,  the 
Secretary  mails  the  proposed  amendments  and  Advisory  Committee  notes  to  more 
than  10,000  individuals  and  organizations  across  the  country,  seeking  their  com- 
ments. Also,  the  Advisory  Committee  holds  public  hearings. 

The  number  of  comments  we  receive  from  lawyers  and  from  interested  organiza- 
tions is  increasing  substantially.  Partly,  this  may  be  because  recent  proposed  rule 
changes  have  dealt  with  such  controversial  subjects  as  attorney  sanctions  and  re- 
duction of  costs  and  delays  in  civil  cases. 

After  considering  the  written  comments  and  testimony  from  bench  and  bar,  the 
Advisory  Committee  makes  a  fresh  decision  on  the  proposed  amendments.  Proposed 
amendments  are  then  sent  in  final  form  through  the  Standing  Committee  to  the  Ju- 
dicial Conference. 

DOES  THE  PROCESS  NEED  TO  BE  SO  ELABORATE  AND  LENGTHY? 

The  answer  implicit  in  the  Rules  Enabling  Act  is  YES,  at  least  in  general.  The 
federal  rules  directly  afTect  the  daily  business  of  all  the  district  and  circuit  courts. 
They  also  serve  as  a  pattern  for  many  state  procedural  rules.  The  pervasive  impact 
of  the  federal  rules  is  good  reason  to  make  the  process  exacting  and  thorough. 

ARE  OBSERVERS  ALLOWED  TO  BE  PRESENT? 

Yes,  at  all  stages.  The  process  is  very  open.  All  meetings  of  the  Standing  and  Ad- 
visory Committees  are  open  to  the  public.  The  minutes  of  these  meetings  and  the 
papers  of  the  committees  are  a  matter  of  public  record  and  may  be  obtained  through 
the  secretary. 

WHAT  PROPOSED  CHANGES  ARE  AT  VARIOUS  STAGES  IN  THE  PROCESS  TODAY? 

Two  "packages"  of  rules  changes  are  in  the  works.  The  first  package,  approved 
by  the  Judicial  Conference  last  September,  and  adopted  by  the  Supreme  Court  on 
April  22,  1993  is  now  before  Congress.  Among  other  things,  a  number  of  significant, 
and  controversial,  changes  have  been  proposed  in  the  civil  rules  to  reduce  cost  and 
delay  in  litigation  and  to  recast  Rule  11,  governing  attorney  sanctions.  They  will 
take  effect  on  December  1,  1993  unless  Congress  decides  otherwise. 

The  second  package,  which  contains  proposed  changes  in  the  appellate,  bank- 
ruptcy, criminal,  and  evidence  rules  was  sent  to  the  bench  and  bar  for  public  com- 
ment in  late  1992.  Of  particular  interest,  the  proposals  would  rewrite  Criminal  Rule 
32,  concerning  sentencing  and  judgment,  ana  Evidence  Rule  412,  deahng  with  the 
admissibility  of  evidence  of  a  victim's  past  sexual  behavior  or  predisposition  in  a 
civil  or  criminal  case.  The  period  for  publiccomment  on  these  rules  closed  on  April 
15,  1993.  The  respective  Advisory  Committees  have  considered  the  comments  this 
April  and  May  and  have  forwarded  recommendations  to  the  Standing  Committee  for 
consideration  at  its  meeting  of  June  17-19,  1993.  If  these  amendments  to  the  rules 
are  approved  through  the  five-step  process  (Advisory  Committee,  Standing  Commit- 
tee, Judicial  Conference,  Supreme  Court,  and  Congress)  without  delay  at  any  point, 
they  can  take  effect  on  December  1,  1994. 

ARE  ANY  LONG-RANGE  PLANS  FOR  RULES  CHANGES  UNDER  CONSIDERATION? 

Yes. 

By  statute  the  Standing  Committee  is  required  to  review  each  recommendation 
of  the  Advisory  Committees  and  recommend  to  the  Judicial  Conference  such 
changes  "as  may  be  necessary  to  maintain  consistency  and  otherwise  promote  the 
interest  of  justice."  Some  of  the  separate  existing  rules  deal  with  the  same  or  closely 
similar  issues  in  different  ways,  in  some  instances  just  because  they  were  drafted 
at  different  times  by  different  drafters.  Also,  over  time  and  with  a  succession  of 
amendments,  some  rules  have  become  unnecessarily  complicated. 

I  have  appointed  a  Style  Subcommittee,  which  has  been  chaired  by  Professor 
Charles  Alan  Wright,  to  identify  inconsistencies  and  work  toward  clarifying  and 
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simplifying  the  language  of  the  rules.  We  regret  that  Professor  Wright  (at  his  re- 
quest because  of  his  new  responsibilities  as  President  of  the  American  Law  Insti- 
tute) will  be  leaving  this  position  at  the  end  of  the  June  meeting  of  the  Standing 
Committee.  I  am  very  pleased  that  Judge  George  Pratt  has  agreed  to  succeed  F*ro- 
fessor  Wright  as  chair  of  this  Subcommittee. 

Working  with  Judge  Sam  Pointer  and  the  Advisory  Committee  on  Civil  Rules,  the 
Style  Subcommittee  now  has  nearly  completed  a  comprehensive  first  draft  revision 
of  the  Federal  Rules  of  Civil  Procedure.  It  significantly  reduces  the  number  of 
words,  resolves  inconsistencies  and  ambiguities,  and  makes  the  rules  much  more 
readable.  The  committees  must  do  additional  work  before  these  style  changes  (along 
with  the  substantive  changes  essential  to  resolving  ambiguities)  are  ready  for  public 
comment.  The  committees  have  made  a  good  start  on  improving  the  quality  and 
readability  of  the  civil  rules,  and  I  hope  a  draft  will  be  ready  for  publication  soon. 

In  the  long  run,  a  closer  integration  of  the  five  separate  sets  of  rules  could  elimi- 
nate needless  repetition  as  well  as  inconsistencies  that  leave  a  reader  in  doubt  as 
to  whether  different  meaning  was  intended  and,  if  so,  why.  Another  subcommittee 
will  continue  to  study  the  feasibility  of  closer  integration  of  the  different  sets  of 
rules. 

A  third  Subcommittee  has  the  assignment  to  consider  Long-Range  Planning  in  a 
more  comprehensive  sense.  It  also  functions  in  liaison  with  the  Long  Range  Plan- 
ning Committee  of  the  Judicial  Conference  of  the  United  States. 

WHAT  IS  THE  STATUS  OF  THE  REVIEW  OF  LOCAL  RULES  OF  COURT? 

The  local  rules  project  began  several  years  ago  under  Dean  Daniel  Coquillette  and 
Professor  Mary  Squiers  of  Boston  College  Law  School.  At  the  request  of  the  Stand- 
ing Committee,  they  reviewed  all  the  local  rules  of  the  district  courts  and  the  courts 
of  appeals  for  consistency  with  the  national  rules. 

The  Administrative  Ofiice  has  distributed  widely  the  findings  of  the  Local  Rules 
Project.  One  of  the  principal  benefits  has  been  to  focus  each  court's  attention  on  the 
numbering  system  for  local  rules.  Out-of-state  practitioners  and  local  attorneys  inex- 
perienced with  federal  court  practice  have  complained  about  not  knowing  where  to 
locate  the  many  procedural  requirements  set  forth  in  local  rules.  Consistent  num- 
bering can  help.  The  project  has  recommended  a  uniform  numbering  system  for 
local  court  rules  that  is  linked  to  the  numbering  of  the  national  rules.  Most  of  the 
courts  of  appeals  now  use  the  recommended  uniform  numbering  system,  and  a  grow- 
ing number  of  district  courts  are  adopting  the  system. 

HAS  CONSIDERATION  BEEN  GIVEN  TO  ORGANIZING  THE  PROCESS  SO  AMENDMENTS  CAN 

BE  MADE  LESS  OFTEN? 

Yes.  There  is  a  perception  that  the  federal  rules  are  amended  too  quickly  and  too 
often.  The  Standing  Committee  and  the  Advisory  Committees  are  very  sensitive  to 
this  concern.  Indeed,  many  thoughtful  and  valuable  suggestions  never  reach  the 
public  comment  stage  because  they  are  not  considered  critical  enough  by  the  com- 
mittees to  warrant  the  serious  step  of  amending  the  rules. 

On  the  other  hand,  some  court  rulings  and  new  legislation  inevitably  require 
amendment  of  rules — and  in  a  few  instances,  prompt  amendment. 

We  are  also  very  mindful  of  our  statutory  obligation  to  evaluate  continuously  the 
operation  and  efiect  of  the  federal  rules  and  to  recommend  rules  changes  to  promote 
simplicity  and  fairness  in  procedure  and  to  eliminate  unjustifiable  expense  and 
delay. 

THE  PROPOSED  CIVIL  RULES  AMENDMENTS 

The  package  of  civil  rules  submitted  by  the  Supreme  Court  to  you  this  year  con- 
sists of  amendments  to  twenty-nine  existing  civil  rules  and  one  new  rule.  Most  of 
the  discussion,  however,  has  focused  on  Rule  11,  Rule  26  and  other  discovery  rules, 
and  Rule  30. 

The  process  used  in  developing  the  rules  before  you  today  has  been  even  more 
detailed  and  exacting  than  is  required  by  the  statute. 

The  proposed  rule  changes  were  first  discussed  by  the  Advisory  Committee  on 
Civil  Rules,  ably  chaired  by  the  Honorable  Sam  C.  Pointer,  Jr.,  Chief  Judge  of  the 
United  States  District  Court  for  the  Northern  District  of  Alabama.  That  Committee 
consists  of  judges,  academics,  and  practitioners  who  are  experienced  in  litigation  in 
the  federal  courts.  They  are  all  also  keenly  aware  of  the  dilTlculties  in  rule  drafting. 
This  committee  of  professionals  met  periodically  to  develop  a  first  draft  of  these 
rules. 
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The  issues  addressed  by  the  amendments  proposed  by  the  Advisory  Committee  to 
Rule  11,  Rule  30,  and  the  discovery  rules  had  been  previously  raised,  considered, 
and  debated  thoroughly  for  many  years  by  judges,  attorneys,  and  academics.  Nu- 
merous legal  papers  and  law  review,  articles  have  been  written  criticizing  discovery 
abuse.  Indeed,  a  national  consensus  appears  to  be  fast  approaching  calling  for  the 
reform  of  the  discovery  process  to  reduce  the  growing  delays  and  expenses  experi- 
enced far  too  often  in  litigation. 

Partly  in  response,  the  courts  have  attempted  to  address  cost  and  delay  problems 
on  a  district-by-district  basis  through  amendment  of  their  local  rules,  particularly 
those  rules  governing  discovery.  Nonetheless,  the  problems  have  persisted  and  re- 
form on  a  national  level  continues  to  be  advocated  by  many  as  the  only  real  solu- 
tion. ,  ,  .  J.  •     J 

When  the  Advisory  Committee  began  to  explore  these  issues,  it  received  many 
suggestions  and  draft  proposals  recommending  amendments  of  the  rules.  In  light  of 
the  concerns  raised  by  so  many  difTerent  individuals  and  organizations  in  so  many 
different  quarters,  the  Committee  was  convinced  that  changes  in  Rule  11  and  the 
discovery  rules  were  warranted  providing  courts  with  greater  flexibility  in  managing 
their  cases.  As  a  result,  the  Committee  studied  and  authorized  several  comprehen- 
sive surveys  of  judges  and  practitioners  on  the  effect  of  Rule  11.  It  reviewed  many 
difTerent  alternative  proposals  on  discovery  and  Rule  11  changes,  including  several 
pertinent  local  rules.  Only  after  deliberate  and  careful  study  over  the  course  of  sev- 
eral years  and  meetings  did  the  committee  develop  a  first  draft  of  rules. 

The  draft  rules  were  then  reviewed  by  the  Standing  Committee,  who  voted  to  ap- 

grove   their   publication   for   public  comment.    Like   the  Advisory   Committee,   the 
tanding  Committee  is  composed  of  professionals  well-versed  in  the  intricacies  of 
rule  drafting  and  in  the  problems  facing  the  federal  courts  and  litigants. 

Most  of  the  draft  rules  were  published  in  August  1991,  accompanied  by  an  invita- 
tion for  comments  from  the  bench,  bar,  and  public.  (Some  of  these  rules  had  been 
published  in  1989  and  received  substantial  comment.  In  light  of  the  concerns  raised 
oy  the  comments,  the  proposed  amendments  were  revised  and  resubmitted  for  pub- 
lic comment  along  with  other  rules  in  1991.) 

Copies  of  the  proposed  amendments  were  sent  to  about  10,000  individuals  and  or- 
ganizations, including  all  federal  judges,  law  schools,  state  supreme  court  justices, 
legal  organizations,  state  attorney  generals,  newspapers,  legal  periodicals,  and  U.S. 
attorneys.  They  were  also  printed  in  the  major  legal  reporters,  e.g.  West  and  Mat- 
thew Bender  publications.  Public  hearings  were  held  in  Los  Angeles,  California,  in 
November  1991  and  in  Atlanta,  Georgia,  in  February  1992. 

The  comment  period  was  open  for  six  months.  Hundreds  of  written  comments 
were  received  from  a  wide  spectrum  of  interests,  including  defense  and  plaintiffs 
bar,  corporate  counsel,  public  interest  groups,  rural,  metropolitan,  small,  medium, 
and  large  law  firms,  academics,  and  judges.  Many  of  the  comments  were  detailed 
and  scholarly  writings  often  40  to  50  pages  long.  Copies  of  each  comment  were  sent 
to  each  committee  member  for  review. 

The  Advisory  Committee  held  several  meetings  thereafter  and  carefully  consid- 
ered the  comments  and  suggestions  from  the  public.  Once  again  the  Committee 
parsed  draft  sentences  and  clauses  meticulously.  As  with  the  original  preliminary 
draft,  countless  real  and  imagined  fact  patterns  were  suggested  to  test 
therecommended  draft  language.  Only  after  successful  completion  of  this  deliberate 
and  exacting  examination  did  the  Advisory  Committee  incorporate  suggestions  and 
approve  a  final  draft  proposal.  The  Committee's  determinations  and  reasoning  are 
set  forth  in  its  written  report,  which  is  attached  to  the  published  amendments  as 
submitted  to  the  Standing  Committee. 

Concurrent  with  this  review  and  evaluation,  the  Subcommittee  on  Style  of  the 
Standing  Committee  was  also  at  work  to  assist  in  the  rule  drafting. 

The  proposed  rules  and  supporting  documentation  were  transmitted  from  the  Ad- 
visory Committee  to  the  Standing  Committee  in  May  1992.  A  vote  was  taken  by  the 
Standing  Committee  at  its  June  1992  meeting  here  in  Washington.  By  a  vote  of  nine 
to  one,  the  Standing  Committee  approved  the  draft  rules  with  revisions.  The  rules 
were  submitted  to  the  Judicial  Conference  in  September  and,  with  some  additional 
revisions,  then  to  the  Supreme  Court. 

The  proposed  rules  amendments  now  before  you  have  gone  through  an  impressive 
gauntlet  of  scrutiny.  At  each  stage  the  rules  amendments  received  fresh  and  thor- 
ough review,  as  evidenced  by  the  changes  made  at  each  level  of  review.  This  work 
product  addresses  recognized  procedural  problems  and  represents  the  culmination 
of  many  years  work  of  many  judges,  private  practitioners,  and  academics. 

Mr.  Chairman,  before  closing,  I  ask  leave  to  do  three  things  briefly.  One  is  to  ex- 
press a  concern  that  is  very  much  on  my  mind,  and  I  am  aware  that  it  is  also  a 
concern  you  have  felt.  In  a  sense,  then,  I  am  speaking  to  the  choir,  but  the  message 
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is  one  of  such  importance  in  my  view  that  I  hope  you  will  understand  my  irresistible 
impulse  to  express  it. 

I  am  concerned  that  bills  continue  to  be  introduced  in  Congress  to  amend  federal 
rules  directly  by  statute,  bypassing  the  Rules  Enabling  Act  process.  The  Rules  Com- 
mittees and  the  Administrative  Office  hope  we  can  help  you  persuade  Members  of 
Congress  (and  any  persons  or  groups  who  press  Congress  to  enact  rules  by  statute) 
that  the  Rules  Enabling  Act  process  is  sound  and  fair,  and  should  be  used.  Accelera- 
tion of  the  process,  in  particular  instances,  may  be  both  feasible  and  appropriate. 
We  believe,  however,  that  the  basic  procedures  for  notice,  comment  and  meticulous 
care  in  drafting  are  especially  appropriate  for  rules  of  procedure  in  the  courts,  and 
that  the  benefit?  of  adhering  to  the  process  outweigh  interests  that  might  be  served 
by  quicker  action  that  bypasses  these  safeguards. 

The  second  thing  I  want  to  emphasize  is  that  I  urge  you  to  approve  all  of  the  rules 
the  Supreme  Court  has  sent  to  you  in  the  current  package,  including  the  most  con- 
troversial of  the  Civil  Rules. 

Third,  I  would  ask  you  to  reject  the  criticism  of  the  rulemaking  process  that  there 
was  no  opportunity  for  public  comment  after  the  Advisory  Committee  developed  its 
final  draft  on  the  civil  rules.  This  argument,  followed  to  its  logical  end,  would  result 
in  a  static  body  of  Federal  Rules.  The  critics  would  have  liked  another  opportunity 
to  comment  on  the  new  draft  that  emerged  from  the  committee's  deliberations  on 
the  earlier  comments. 

If  the  process  is  delayed  for  republication  each  time  any  change  is  made,  a  serious 
risk  of  deadlock  arises.  The  rulemaking  process  would  be  effectively  at  a  standstill 
while  the  committee  tried  to  accommodate  every  constituency  and  every  possible 
complaint  about  each  new  modification  of  the  last  published  draft. 

I  submit  that  the  better  practice  is  the  one  followed  in  this  instance.  When  the 
revised  draft  is  in  its  nature  a  proposed  amendment  falling  somewhere  between  the 
existing  rule  and  the  more  substantial  change  proposed  in  the  draft  published  for 
comment,  republication  for  another  round  of  comment  and  reconsideration  is  neither 
required  nor  appropriate. 

As  I  noted  earlier,  both  Congress  and  the  Rules  Committees  are  regularly  sub- 
jected to  demands  for  more  expedited  action.  I  urge  that  we  not  adopt  a  practice, 
either  in  this  instance  or  more  generally,  of  such  repeated  republication  for  com- 
ment that  the  process  is  disabled  from  responding  reasonably  promptly  after  a  need 
for  amendment  is  recognized  and  analyzed,  and  a  neutral  and  promising  solution 
is  fashioned. 

Finally,  I  express  again,  personally  and  on  behalf  of  the  Standing  Committee,  ap- 

greciation  for  your  permitting  me  to  be  heard  on  these  important  matters  of  tne 
ules  Enabling  Act  process  and  the  specific  proposals  before  you  now. 

Mr.  Hughes.  Judge  Pointer,  welcome. 

STATEMENT  OF  SAM  C.  POINTER,  JR.,  CHIEF  DISTRICT  JUDGE, 
U.S.  DISTRICT  COURT  FOR  THE  NORTHERN  DISTRICT  OF 
ALABAMA,  AND  CHAIRMAN,  ADVISORY  COMMITTEE  ON  CIVIL 
RULES,  JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES 

Judge  Pointer.  Grood  morning,  Mr.  Chairman  and  members  of 
the  committee. 

I,  too,  urge  that  Congress  allow  to  take  effect  on  December  1  of 
this  year  the  various  amendments  that  the  Supreme  Court  has 
adopted.  I  will  not  discuss  19  of  those  rules  and  6  forms,  which  ap- 
pear at  this  time  to  be  noncontroversial,  and  will  only  address  the 
few  that  have  generated  major  controversy. 

Rule  11  was  proposed  and  ultimately  adopted  only  after  a  very 
unusual  procedure,  because  before  any  change  to  rule  11  was 
adopted  or  put  forward  for  comment,  we  actually  called  for  public 
comment,  comment  from  the  bench  and  bar  as  to  whether  rule  11 
was  working,  in  what  ways  it  was  not  and  was  creating  problems. 

It  was  only  after  that  initial  period  that  we  did  decide  and  on 
the  basis  of  two  very  thorough  studies  by  the  Federal  Judicial  Cen- 
ter that  indeed  the  1983  version  of  rule  11,  while  it  was  serving 
the  salutary  intended  purpose  of  calling  on  lawyers  to  stop  and 
think,  nevertheless  was  producing  some  major  problems  that  need- 
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ed  correction.  We  attempted  to  identify  what  those  problems  were, 
and  then  in  the  language  that  was  put  forward  in  a  published  ver- 
sion, attempted  to  address  and  remedy  those. 

Now,  those  changes,  and  there  were  many,  as  published,  pro- 
voked much  controversy  from  both  sides,  both  those  who  said  we 
were  not  going  far  enough  in  changing  the  1983  version,  and  those 
who  were  saying  we  were  going  too  far  in  those.  So  we  found  both 
types  of  criticism. 

We  did  make  some  changes  in  that  process,  and  the  changes  that 
were  made  ameliorated  much  of  the  opposition  that  was  saying  we 
needed  to  even  take  further  steps  to  change  the  amendments  from 
the  1983  version.  But  at  the  same  time  we  may  have  provoked,  as 
you  can  see  through  the  dissent  by  the  Supreme  Court,  the  opposi- 
tion on  the  other  side  that  we  were  weakening  the  rule. 

We  believe  that  the  rule  as  adopted  by  the  Supreme  Court  rep- 
resents an  equitable,  fair  balance  between  some  competing  inter- 
ests that  will  continue  the  message  of  rule  11,  while  relieving 
courts  and  litigants  from  unnecessary  involvement  in  what  might 
be  called  frivolous  rule  11  motions  at  times. 

When  one  studies  what  developed  from  the  five  district  courts 
whose  rule  11  practice  was  studied  in  depth  by  the  Federal  Judicial 
Center,  we  discovered  so  many  thousands  of  cases  in  which  rule  11 
motions  were  being  presented  and  addressed  to  the  court  with  rel- 
atively small  percentage  of  those  found  ultimately  to  have  merit  by 
the  court  resulting  in  sanctions. 

We  think  there  is  a  good  balance  here  and  we  urge  that  these 
balances  as  we  have  struck  them  be  allowed  to  go  forward  and  into 
effect.  And  I  am  sure  there  will  be  some  questions  during  the  ques- 
tion period  about  some  specifics,  which  I  will  be  glad  to  respond  to. 

I  move  now  to  rules  26  through  37,  and  more  particularly  rule 
26(a)(1),  the  disclosure  requirement.  I  think  it  is  important  to  un- 
derstand that  these  various  changes  in  rules  26  through  37  involve 
several  fundamental  notions.  One  is  that  we  believe  that  lawyers 
must  become  more  selective,  more  restrained,  and  more  efficient  in 
conducting  discovery,  and  they  need  the  support  of  a  judiciary  and 
the  rules  process  to  allow  that  to  occur. 

Second,  the  rules  that  are  adopted  should  accommodate  to  and 
enhance  the  various  district  courts'  ability  to  comply  with  the  man- 
dates of  the  Civil  Justice  Reform  Act.  Left  alone,  there  is  the  poten- 
tial for  conflicts  between  the  local  plans  and  the  national  rules, 
which  we  think  should  be  avoided  through  appropriate  changes  in 
the  rules. 

This  committee  is  aware,  I  am  sure,  that  at  one  point  in  our 
process  we  simply  said,  let's  put  in  an  authorization  for  disclosure 
without  any  indication  of  a  default  or  suggested  proposal.  We  later 
decided  that  that  was  not  as  good  as  what  we  ended  up  with,  and 
as  has  been  originally  published.  Here  again  the  committee  may 
have  some  questions  about  why  we  made  that  type  of  change. 

It  is  helpful  in  understanding  the  disclosure  requirements  to 
view  this  as  if  there  had  been  interrogatories  by  a  party  seeking 
this  limited  type  of  information;  an  objection  by  the  other  side;  and 
then  a  court  ruling  rejecting  the  objections  and  directing  that  the 
interrogatories  be  answered. 
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What  these  rules  do,  the  disclosure,  is  to  say,  assume  that  that 
has  already  occurred,  and  now  the  parties  are  under  this  obligation 
to  provide  this  core  information  about  the  case,  much  less  than 
what  generally  is  sought  and  obtained  in  the  majority  of  cases 
right  now,  but  this  core  .of  information.  Some  tailoring  of  other 
rules  was  necessary  in  order  to  accommodate  for  this  approach. 

A  key  element  that  was  put  into  the  text  of  the  rule  after  origi- 
nal publication  was  to  require  that  attorneys  meet  and  confer  be- 
fore commencing  formal  discovery,  indeed  to  facilitate  the  process 
of  this  mandatory  disclosure.  That  was  put  from  simply  a  rec- 
ommendation as  to  how  this  would  be  done  into  the  black  letter  of 
the  rule  itself.  It  mandates  that  this  be  done.  And  this  discussion 
of  counsel  of  the  issues  in  the  case,  how  they  meet  the  disclosure 
obligations  as  well  as  plan  for  formal  discovery,  will  then  guide  the 
parties  and  the  court  in  rule  16  scheduling  orders,  and  indeed  in 
resolving  what  some  have  feared  to  be  the  major  horrors  lurking 
within  this  system. 

We  believe  that  this  proposal,  which  includes  the  option  by  par- 
ticular districts  to  decide  they  don't  want  to  have  disclosure  during 
this  period  of  experimentation  mandated  under  the  CJRA,  or  that 
they  want  to  modify  the  particulars  as  to  what  the  scope  of  disclo- 
sure would  be,  the  timing  and  such  matters,  or  the  types  of  cases. 

This  we  believe  is  essential  in  order  to  allow  districts  to  go  for- 
ward with  their  obligations  under  the  CJRA.  As  indicated,  23  of  41 
districts  that  have  already  adopted  CJRA  plans  include  some  form 
of  disclosure.  We  think  they  need  to  have  that  legitimatized,  and 
indeed  other  courts  that  are  now  planning  that  same  thing  received 
the  benefit  of  our  best  thinking  while  getting  the  option  to  say,  "We 
want  to  change  it." 

Just  a  couple  of  comments  about  rule  30.  This,  as  the  chairman 
noted,  only  deals  with  the  recording  of  depositions,  not  of  trial  tes- 
timony, and  much  of  the  correspondence  you  are  likely  to  get  will 
be  misdirected  and  be  concerned  about  what  is  going  to  be  happen- 
ing with  the  trial  of  cases.  That  is  not  what  this  is  designed  to  do. 

It  simply  allows  attorneys  to  make  the  decision  as  to  what  type 
of  transcription  and  recording  they  would  like  for  the  depositions, 
and  to  say  that  judges  need  not  be  involved  with  that,  or  indeed 
the  general  details,  the  more  specific  details  of  that,  unless  there 
is  a  problem  that  develops. 

The  rule  puts  into  effect  for  the  first  time  provisions  to  safeguard 
the  integrity  of  videotaped  depositions,  and  indeed,  for  convenience 
of  courts,  says  how  those  videotaped  depositions  are  to  be  handled 
at  trial  when  they  are  offered. 

With  those  already  in  place  in  the  rule  by  this  change,  then  it 
says  that  judges  should  not  ordinarily  have  to  get  involved  in  that. 
It  is  simply  a  matter  then  for  counsel,  taking  into  account  ques- 
tions such  as  accuracy,  cost  and  utility  to  make  decisions  for 
themselves. 

This  is  not  intended  to  be  an  anti-court-reporter  provision.  We 
don't  believe  it  will  have  that  effect. 

I  urge  the  committee  and  Congress  as  a  whole  not  to  consider 
and  pursue  legislation  that  would  defer  the  effective  date  of  any  of 
the  changes. 

Thank  you,  Mr.  Chairman. 
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Mr.  Hughes.  Thank  you,  Judge. 

[The  prepared  statement  of  Judge  Pointer  follows:] 

Prepared  Statement  of  Sam  C.  Pointer,  Jr.,  Chief  District  Judge,  U.S.  Dis- 
trict Court  for  the  Northern  District  of  Alabama,  and  Chairman,  Advi- 
sory Committee  on  Civil  Rules,  Judicl\l  Conference  of  the  United  States 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  Sam  C.  Pointer,  Jr.,  Chief  Judge  for  the  Northern  District  of  Alabama  and 
Chairman  of  the  Judicial  Conference's  Advisory  Committee  on  Civil  Rules. 

I  appreciate  this  opportunity  to  review  with  you  the  amendments  to  the  Federal 
Rules  of  Civil  Proceaure  adopted  by  the  Supreme  Court  on  April  22,  1993,  which 
will  become  effective  December  1,  1993.  The  Advisory  Committee  is  well  aware  of 
the  views  of  judges,  attorneys,  court  reporters,  litigants,  and  members  of  the  public 
which  were  expressed  while  these  amendments  were  being  considered  and  which 
are  likely  to  be  renewed  before  Congress. 

In  the  interest  of  brevity,  my  prepared  remarks  describe  only  summarily  the 
amendments  that  appear  to  be  witnout  substantial  controversy.  I  discuss  at  greater 
length  those  amendments  (Rule  11  and  Rules  26-37)  that  have  generated  the  most 
discussion  within  the  bench  and  bar.  Finally,  I  address  separately  the  issues  that 
have  been  raised  regarding  videotaping  of  depositions.  Due  to  time  constraints,  I 
will  need  to  skip  major  portions  of  my  prepared  remarks.  I  encourage  your  questions 
and  comments,  as  they  will  help  me  focus  on  the  particular  topics  of  greatest  inter- 
est to  you. 

Extensive  Committee  Notes  are  found  in  House  Document  103-74  at  pp.  132-325 
following  each  amendment,  and  will  not  be  repeated  here.  These  Notes  provide  a 
detailed  explanation  of  the  changes,  and  were  revised  to  take  account  of  the  changes 
made  by  the  Standing  Committee  on  Rules  of  Practice  and  Procedure  or  by  the  Judi- 
cial Conference  of  the  United  States. 

References  in  these  remarks  are  to  the  pages  of  House  Document  103-74.  The 
Subcommittee  should  be  aware,  however,  that,  unlike  the  Committee  Notes,  my 
cover  letter  of  May  1992  (at  pp.  116-31)  does  not  reflect  changes  later  made  by  the 
Standing  Committee  or  technical  amendments  previously  submitted  to  the  Standing 
Committee,!  a^jj  jj^g  Standing  Committee's  Report  (at  pp.  112-15)  does  not  reflect 
changes  later  made  by  the  Judicial  Conference.^ 

I.  non-controversial  changes 

Many  of  the  amendments  appear  to  be  without  substantial  controversy,  including 
amendments  to  18  rules,  1  new  rule,  amendments  to  4  forms,  2  new  forms,  and  the 
abrogation  of  1  old  form.  Given  the  time  constraints,  I  may  skip  my  prepared  com- 
ments on  them,  but  will  be  pleased  to  discuss  any  of  them  in  detail  (or  by  supple- 
mental written  report)  if  desired  by  the  Subcommittee. 

Rule  1:  This  amendment,  essentially  hortatory,  stresses  that  attorneys  share  with 
the  court  the  responsibility  to  see  that  the  civil  litigation  is  resolved  not  only  fairly, 
but  also  without  undue  costs  or  delay.  This  is  consistent  with  the  aims  of  the  Civil 
Justice  Reform  Act  of  1990. 

Rules  4,  4.1,  12,  15,  71A;  Forms  lA  and  IB:  The  most  obvious  change  made  by 
these  amendments  is  the  reorganization  of  the  provisions  of  Rule  4  for  greater  clar- 
ity, placing  some  of  the  provisions  into  new  rule  4.1.  The  provisions  permitting  mail- 
ing of  an  "acknowledgment  of  service"  under  former  Rule  4(c)(2)(C)(ii)  have,  for 
greater  accuracy,  been  recast  under  Rule  4(d)  as  ones  permitting  the  sending  of  a 
request  for  waiver"  of  formal  service  of  process.  Rule  4  nas  been  made  more  forgiv- 
ing of  errors  in  attempting  service,  either  when  suing  the  United  States  or  when 
there  are  delays  in  effecting  service.  To  conform  to  these  changes.  Rules  12,  15,  and 
71A  have  been  slightly  modified,  and  new  Forms  LA  and  IB  approved  (replacing  old 
Form  18). 


'^Particular  note  should  be  made  of  the  changes  by  the  Standing  Committee  in  proposed  Rule 
11,  providing  that  sanctions  for  Rule  11  violations  will  be  discretionary  rather  than  mandatory, 
and  clarifying  that  Rule  II  will  not  be  violated  merely  by  the  passive  failure  to  withdraw  a  pre- 
viously filed  paper.  The  Standing  Committee  also  returned  proposed  changes  in  Rules  83  and 
84  to  the  Advisory  Committee  for  further  "study  in  the  light  of  similar  changes  being  considered 
by  other  Advisory  Committees.  Please  note  also  that  the  cover  letter  had  addressed  proposed 
changes  in  the  Federal  Rules  of  Evidence,  one  of  which  (Rule  702)  was  recommitted  to  the  newly 
formed  Advisory  Committee  on  the  Rules  of  Evidence. 

*The  Judicial  Conference  rejected  the  proposal  to  amend  Rule  56  and  accepted,  on  a  post- 
meeting  recommendation  from  the  Standing  Committee,  a  proposal  to  eliminate  the  potential 
for  cost-shifting  under  Rule  4  in  cases  with  foreign  litigants. 
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As  highlighted  in  the  Committee  Note,  I  specifically  call  Congress'  attention  to  the 
provisions  of  new  Rule  4(kX2),  which  will  permit  federal  court  process  to  be  served 
in  a  limited  number  of  cases  where  previously,  due  to  a  gap  in  the  rules,  service 
was  not  possible.  This  change  corrects  the  deficiency  noted  by  the  Supreme  Court 
in  Omni  Capital  Int'l  v.  Rudolf  Wolff  &  Co.,  Ltd.,  484  U.S.  97,  111  (1987). 

Rule  5:  This  change  will  permit — if  authorized  both  by  the  particular  district  court 
and  by  the  Judicial  Conference — documents  to  be  transmitted  for  filing  by  both  fac- 
simile and  other  electronic  means. 

Rule  16:  These  changes  will  enhance  a  district  court's  ability  to  meet  its  respon- 
sibilities under  the  Civil  Justice  Reform  Act  of  1990  in  eliminating  unnecessary 
costs  and  delays.  I  view  the  amendments  as  largely  non -controversial.  In  fairness, 
however,  I  should  note  that,  since  a  few  of  the  modifications  complement  changes 
in  Rule  26,  some  critics  of  Rule  26  have  likewise  opposed  the  amendments  in  Rule 
16.  Even  if  legislation  were  to  be  enacted  suspending  the  effective  date  of  the  initial 
mandatory  disclosure  requirements  of  Rule  26(aXl),  the  changes  in  Rule  16  need 
not  be  postponed  (if,  that  is,  districts  were  still  permitted  to  adopted  disclosure  re- 
quirements as  part  of  their  local  CJRA  plans). 

Rule  38:  This  technical  amendment  eliminates  an  arguable  inconsistency  between 
Rule  38(b)  and  (d),  and  provides  that  a  demand  for  jury  trial  must  be  both  served 
and  filed  within  the  time  specified  in  the  rule. 

Rules  50,  52:  These  are  technical  changes  to  eliminate  ambiguities  in  the  rules 
that  became  efTective  December  1,  1991.  The  amendments  make  clear  that  judgment 
as  a  matter  of  law  is  a  procedure  available  both  to  plaintiffs  and  to  defendants. 

Rules  53,  72,  73,  74,  75,  and  76;  Forms  33,  34,  and  34A:  These  are  technical 
amendments  to  conform  to  statutory  changes  under  the  Judicial  Improvements  Act 
of  1990,  which  changed  the  title  of  "Magistrates"  to  "Magistrate  Judges"  and  modi- 
fied the  provisions  for  parties  to  consent  to  trials  by  a  Magistrate  Judge. 

Rules  54,  58:  New  Rule  54(dX2)  establishes  a  uniform  procedure  for  presenting 
requests  for  attorneys'  fees  under  statutes  calling  for  awards  to  prevailing  parties. 
It  should  displace  the  myriad  of  local  rules  adopted  following  White  v.  New  Hamp- 
shire Dep't  of  Employment  Sec,  455  U.S.  445  (1982).  Amended  Rule  58  provides  an 
optional  procedure  tnat,  when  appropriate,  can  avoid  the  necessity  of  dual,  separate 
appeals  relating  to  the  merits  of  a  case  and  the  award  of  attorney's  fees. 

Form  2:  This  is  a  technical  revision  to  make  the  form  consistent  with  statutoTy 
changes  in  28  U.S.C.  1331  and  1332  affecting  jurisdiction  of  federal  district  courts. 

II.  SANCTIONS  AND  RULE  11 

The  extent  to  which  I  will  orally  present  my  prepared  remarks  regarding  the 
amendment  to  Rule  11  will  depend  upon  the  time  allotted  and  the  nature  of  ex- 
pected presentations  by  others  before  tne  Subcommittee.  Although  the  proposals  to 
amend  Rule  11  generated  substantial  controversy,  many  of  the  objections  were  obvi- 
ated by  changes  to  the  published  draft  made  by  the  Advisory  Committee  or  the 
Standing  Committee. 

Procedural  History 

The  Advisory  Committee  approached  the  possible  modification  of  Rule  11  with 
special  care,  since  major  changes  had  been  made  in  1983  and  many  of  the  criticisms 
appeared  to  be  ones  resolved  during  a  period  when  both  litigants  and  courts  were 
learning  its  implications  and  limitations.  Although  criticism  of  the  1983  rule  was 
widespread,  repeated,  and  intense,  we  were  reluctant  to  rely  on  anecdotal  comments 
and  were  mindful  that  aberrant  decisions,  often  corrected  on  appeal,  might  mask 
major  benefits  to  the  judicial  system  fostered  by  its  "stop-and-think"  mandate  to  liti- 
gants. 

The  Committee's  first  steps  were  unusual  ones  in  the  rule-making  process.  One 
step  was  to  call  for  comments,  particularly  from  lawyers  and  litigants,  addressing 
a  series  of  questions  before  any  change  was  proposed.  We  also  requested  that  the 
Federal  Judicial  Center  undertake  two  extensive  studies,  one  involving  the  use  and 
resolution  of  Rule  1 1  motions  in  five  district  courts  and  another  involving  a  survey 
of  attitudes  by  federal  district  judges. 

After  reviewing  these  comments  and  studies,  and  after  hearing  orally  from  some 
of  the  major  protagonists  in  the  debate,  the  Committee  concluded  that,  indeed,  there 
were  good  reasons  to  consider  some  changes  in  Rule  11  and  prepared  a  draft  that 
attempted  to  address  and  remedy  the  problem  areas  that  seemed  most  legitimate 
and  significant.  The  Standing  Committee  authorized  publication  and  a  period  for 
comment. 

A  summary  of  the  major  areas  of  controversy  that  emerged  from  the  written  com- 
ments and  from  those  presented  orally  during  two  separate  hearings  is  outlined  at 
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pp.  120-22  of  House  Document  103-74.  As  indicated  in  that  summary,  the  Advisory 
Committee  made  a  few  changes  from  the  published  draft  and  submitted  the  pro- 

?osed  change  to  the  Standing  Committee.  As  noted  on  p.  114  of  House  Document 
03-74,  the  Standing  Committee  made  two  changes  in  the  proposed  amendment  of 
Rule  11:  first,  that  imposition  of  sanctions  for  a  violation  of  the  rule  should  be  dis- 
cretionary, not  mandatory;  second,  that  the  language  should  clearly  indicate  that  a 
mere  passive  failure  to  withdraw  a  document  would  not  constitute  a  Rule  11  viola- 
tion. 

Rule  11,  as  so  amended  by  the  Standing  Committee,  was  approved  by  the  Judicial 
Conference  of  the  United  States  and  then  adopted  by  the  Supreme  Court,  with  two 
justices  (Scalia  and  Thomas)  dissenting. 

Issues 

Given  the  numerous  modifications  contained  in  the  new  rule,  I  am  unsure  what 
concerns  may  be  expressed  to  Congress  regarding  Rule  11.  I  urge  the  Subcommittee 
to  read  the  Committee  Note  accompanying  Rule  11  (pp.  180-89),  which  explains  in 
detail  its  various  provisions. 

I  assume  there  will  be  some  who,  like  Justices  Scalia  and  Thomas,  will  contend 
that,  although  some  of  the  changes  may  be  worthwhile,  the  amendments  may 
render  Rule  11  "toothless"  and  thereby  eliminate  "a  significant  and  necessary  deter- 
rent to  frivolous  litigation."  Their  dissent  (pp.  104-07  of  House  Document  103-74) 
focuses  on  three  of  tne  changes:  the  "safe  harbor;"  making  imposition  of  sanctions 
discretionary,  rather  than  mandatory;  and  disfavoring  compensation  for  litigation 
expenses  as  a  sanction. 

Justice  Scalia  accurately  observed  that  the  combination  of  elements  in  the  new 
rule  should  reduce  the  number  of  Rule  11  motions  presented  to  the  court.  Indeed, 
this  is  one  of  the  principal  aims  of  the  revision,  and  we  believe  the  FJC  studies 
amply  support  our  conclusion  that  there  has  been  an  excessive  and  unproductive 
amount  of  Rule  11  activity.  To  be  sure,  the  "safe  harbor"  will  reduce  the  risks  to 
a  litigant  for  initially  including  a  Questionable  claim  or  defense.  On  the  other  hand, 
amended  Rule  11  will  continue  to  aeter — and,  in  fact,  more  effectively  and  equitably 
deter-the — pursuit  of  frivolous  litigation,  claims,  and  defenses.  The  "safe  harbor" 
provisions,  coupled  with  the  proscription  against  the  continued  assertion  of  conten- 
tions that  can  no  longer  be  justified,  should  actually  result  in  more  frequent  aban-  ^ 
donments  and  withdrawals  of  frivolous  contentions  than  the  prior  rule.  It  should  be 
noted  that  the  "safe  harbor"  applies  only  to  party-initiated  motions;  these  provisions 
will  not  prevent  court-initiated  sanctions,  wnich  would  be  appropriately  invoked  by 
the  more  egregious  violations  that  burden  or  offend  the  court. 

Whether  imposition  of  sanctions  should  be  discretionary  or  mandatory  is  a  ques- 
tion that  has  troubled  and  divided  both  the  Advisory  Committee  and  the  Standing 
Committee.^  Those  favoring  mandatory  sanctions  generally  express  the  concern 
that,  if  discretionary,  sanctions  will  be  imposed  less  frequently  due  to  judges'  natu- 
ral reluctance  to  punish  those  who  appear  before  them.  Those  favoring  discretionary 
sanctions  note  that  the  mandate  is  largely  illusory  since  the  judge  has  wide  discre- 
tion in  selecting  what  sanction  to  impose,  and  that,  indeed,  explicit  discretion  to  de- 
cline imposition  of  sanctions  is  needed  in  order  to  deal  with  the  problem  of  Rule 
11  motions  that  raise  technical,  insignificant  violations.  Influenced  greatly  bv  the 
disruption  often  caused  by  Rule  11  motions,  the  Standing  Committee  concluded 
that,  on  balance,  a  discretionary  standard  was  preferable,  and  this  is  the  form  of 
the  rule  approved  by  the  Judicial  Conference  and  adopted  by  the  Supreme  Court. 

The  Scalia  dissent  correctly  notes  that  the  restrictions  on  monetary  sanctions  pay- 
able directly  to  movants  will  decrease  the  incentive  for  parties  to  file  Rule  11  mo- 
tions. This  represents  a  conscious  choice  by  the  drafters.  Too  often.  Rule  11  motions 
have  been  filed  in  an  effort  to  circumvent  the  standards  for  statutory  awards  of  at- 
torney's fees  to  prevailing  parties  or  to  shortcut  the  procedures  that  would  apply  in 
traditional  malicious  prosecution  actions.  We  believe  that  the  principal  purpose  of 
Rule  11  should  be  to  deter  improper  representations  to  the  court  which  offend  the 
integrity  of  the  judicial  process,  and  that  parties  should  not  be  encouraged  to  file 
Rule  11  motions  to  obtain  some  personal  benefit.  At  the  same  time,  however,  the 
amended  rule  does  not  discourage  parties  from  preparing  Rule  11  motions;  service 
of  meritorious  Rule  11  motions  should  result  in  withdrawal  or  abandonment  of  frivo- 


'  As  mentioned  in  the  Scalia  dissent,  the  language  of  Rule  37,  unlike  that  of  Rule  11,  contin- 
ues to  treat  sanctions  for  discovery  abuses  as  mandatory.  This  difference  can  perhaps  best  be 
explained  by  noting  that  the  mandatory  language  of  Rule  37,  which  long  predated  the  1983  revi- 
sion of  Rule  11,  produced  very  few  complaints.  This  in  turn  may  be  due  to  the  fact  that  mone- 
tary awards  under  Rule  37  have  typically  been  limited  to  expenses  resulting  from  some  particu- 
lar discovery  abuse,  and  not  the  shifting  of  the  entire  cost  of  litigation  to  another  party. 
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lous  claims  or  defenses,  and,  if  court  action  is  needed  to  accomplish  that  result,  the 
fees  incurred  in  presenting  the  motion  may  be  reimbursed. 

The  most  vigorous  opposition  to  the  proposals  to  amend  Rule  11  came,  however, 
not  from  those  concerned  about  possible  weakening  of  the  rule,  but  from  those  who 
believed  the  changes  did  not  go  far  enough — that  Rule  11  should  have  been  either 
abrogated  altogether  or  restored  to  a  form  comparable  to  the  pre-1983  language.  We 
are  convinced,  however,  that,  despite  its  deficiencies  and  problems,  Rule  11,  as 
amended  in  1983,  has  served  a  prophylactic  purpose  in  calling  on  litigants  to  "stop 
and  think"  before  asserting  unsupportable  contentions.  According  to  the  FJC  survey, 
the  great  majority  of  district  judges  believe  that  Rule  11 — perhaps  more  as  a  result 
of  its  in  terror  em  effect  rather  than  in  the  actual  imposition  of  sanctions — ^has  been 
a  valuable  tool,  albeit  less  effective  than  some  of  the  other  management  techniques 
available  to  the  courts.  The  Advisory  Committee  believes  that,  with  appropriate 
changes,  Rule  11  can  and  will  continue  to  serve  an  useful  role  in  combating  litiga- 
tion abuses. 

The  plaintiiTs'  civil  rights  bar  was  especially  vocal  in  asserting  that  the  1983  ver- 
sion of  Rule  11  had  been  used  by  defense  counsel  and  some  courts  to  "chill"  the  de- 
velopment of  potentially  meritorious,  yet  untested  and  novel,  claims.  We  believe 
their  concerns  have  been  adequately  addressed  and  remedied  in  the  amended  rule, 
which  includes  some  changes  made  by  the  Advisory  Committee  and  Standing  Com- 
mittee after  publication  oT  the  original  proposal.  In  addition  to  the  protection  af- 
forded by  the  "safe  harbor"  provisions,  Rule  11(b)  places  plaintiffs  and  defendants 
on  a  more  equitable  footing  with  respect  to  their  obligations,  and  Rule  ll(cX2),  re- 
lating to  the  type  of  sanction  to  be  imposed,  should  avoid  the  unduly  punitive  sanc- 
tions occasionally  imposed.  Of  particular  note  is  the  recognition  in  Rule  ll(bK3)  that 
sometimes  a  plaintift  will  have  a  legitimate  basis  for  believing  that  some  claim  can 
be  pursued  but  will  need  discovery  from  a  defendant  or  third-parties  to  obtain  fac- 
tual support  for  that  claim. 

One  additional  matter  may  draw  comment — the  so-called  "pleading  as  a  whole" 
concept.  Some  may  argue  that  a  sanction  should  be  imposed  only  if  the  pleading, 
taken  as  a  whole,  violates  the  certification  requirements.  The  Advisory  Committee 
was  convinced,  however,  that  the  mere  fact  that  some  contentions  in  a  complaint, 
answer,  or  brief  have  arguable  merit  should  not  absolutely  excuse  the  inclusion  and 
active  pursuit  of  other  contentions  that  were  made  for  improper  purposes,  without 
any  evidentiary  support  (existing  or  potentially  obtainable  through  discovery),  or 
without  colorable  legal  merit.  At  the  same  time,  the  Committee  agrees  that  parsing 
a  document  for  every  statement  possibly  subject  to  challenge  under  Rule  11  should 
not  be  encouraged.  The  proper  balance,  we  believe,  is  achieved  through  the  "safe 
harbor,"  the  adoption  of  a  discretionary  standard,  and  the  elimination  of  the  incen- 
tive for  personal  gain.  Moreover,  in  the  Committee  Note  we  have  included  an  admo- 
nition that  Rule  11  motions  should  not  be  used  for  minor,  inconsequential  violations 
and  that,  in  deciding  what  sanction — if  any — to  impose,  the  court  should  consider 
whether  the  violation  infects  an  entire  pleading  or  only  one  count  or  defense. 

III.  DISCOVERY  AND  DISCLOSURE:  RULES  26-37  AND  FORM  35 

At  the  same  time  the  Brookings  Institute  was  reviewing  the  causes  and  potential 
remedies  for  unnecessary  expense  and  delays  in  litigation — a  study  that  would  ulti- 
mately provide  the  impetus  for  enactment  of  the  Civil  Justice  Reform  Act  of  1990 — 
the  Advisory  Committee  was  also  exploring  what  changes  might  be  made  in  the 
rules  to  reduce  these  expenses  and  delays.  Legislation  proceeded  more  rapidly  than 
did  consideration  within  the  judicial  branch,  in  part  due  to  the  lengthy  time  require- 
ments imposed  under  the  Rules  Enabling  Act. 

The  changes  in  Rules  26  through  37  represent  the  considered  judgment  of  the  Ad- 
visory Committee  on  Civil  Rules  and  the  Standing  Committee  as  to  what  amend- 
ments should  now  be  made — with  the  specific  objective  that  these  changes  com- 
plement and  enhance  the  process  of  further  exploration  and  experimentation  man- 
dated by  the  CJRA.  These  amendments  were  reviewed  and  approved  by  the  Judicial 
Conference  of  the  United  States  and  then  adopted  by  the  Supreme  Court.  The  delib- 
erative process  has  been  lengthy  and  time-consuming.  Extensive  oral  and  written 
comments  from  members  of  the  bench,  bar,  and  public  were  carefully  considered, 
and  in  numerous  instances  resulted  in  changes  to  the  proposals  initially  published. 

Two  fundamental  propositions  have  guided  the  development  of  these  amend- 
ments: 

Attorneys,  under  active  supervision  from  district  and  magistrate  judges, 
must  become  more  restrained,  selective,  and  efficient  in  conducting  discov- 
ery. Unrestricted  discovery  too  often  results  in  unnecessary  expense  and 
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delay.  Many  of  the  typical  discovery  disputes  can  be  eliminated.  Much  of 
the  information  currently  gained  through  the  process  of  formal  discovery  re- 
quests, objections,  and  responses  could  be  obtained  more  efTiciently  by  less 
formal  means  without  sacrifice  to  our  adversarial  system. 

In  due  course  as  the  CJRA  contemplates,  local  experimentation  and  vari- 
ation should  be  replaced  by  a  return  to  uniform  procedural  rules.  Mean- 
while, the  national  rules  must  not  interfere  with,  but  rather  should  com- 
plement and  enhance,  these  local  experiments  and  variants. 

The  key  features  of  the  amended  rules  are  outlined  below.  These  are  intended  to 
apply  only  in  cases  that  may  involve  evidentiary  trials  and  require  some  discovery, 
and  not,  for  example,  in  social  security  reviews,  bankruptcy  appeals,  and  similar 
cases  typically  decided  on  a  written  record. 

(1)  Early  in  the  case,  the  attorneys  must  meet  in  person  to  explore  and  clarify 
the  issues,  discuss  the  discovery  needs  and  attempt  to  agree  on  a  proposed  discovery 
plan,  and  submit  a  report  of  their  proposals  to  the  court  for  use  in  formulating  a 
scheduling  order.  This  should  ordinarily  occur  before  they  commence  formal  discov- 
ery— in  essence,  an  obligation  to  "stop  and  think"  before  rushing  into  discovery. 
Some  cases,  such  as  prisoner  pro  se  litigation,  would  be  excluded  from  this  require- 
ment. 

(2)  Limits  should  be  imposed  on  the  number  of  interrogatories  and  depositions  in 
the  case.  The  rules  set  a  presumptive  limit  of  25  interrogatories  and  10  depositions- 
per-side,  but  these  may  be  changed  by  local  rule,  court  order,  or  stipulation.  Option- 
ally, the  court  may  also  place  limits  on  the  length  of  depositions. 

(3)  Core  information  about  a  case — basically,  the  identification  of  potential  wit- 
nesses and  a  general  description  of  potential  documentary  evidence — should  ordi- 
narily be  exchanged  without  going  through  the  wasteful  process  of  cross  interrog- 
atories, objections,  and  responses.  This  core  information,  disclosed  early  in  the  liti- 
gation, would  be  used  as  a  basis  for  making  better  decisions  regarding  who  should 
be  deposed  and  what  document  requests  should  be  made.  Details  concerning  what 
information,  in  what  cases,  when — and,  indeed,  whether — this  disclosure  should  be 
made  are  subject  to  modification  by  local  rule,  order  in  the  particular  case,  or  the 
parties'  stipulation. 

(4)  Times  should  be  set  for  the  parties  to  disclose — without  need  for  interrog- 
atories— information  about  expert  testimony  they  expect  to  offer  in  the  case.  For 
specially  retained  experts,  this  disclosure  should  ordinarily  be  in  the  form  of  a  writ- 
ten report  detailing  the  testimony  to  be  given  on  direct  examination,  with  an  obliga- 
tion to  update  this  report  in  advance  of  trial  if  there  are  any  material  changes.  After 
receiving  an  expert's  report,  a  party  may  depose  the  expert  without  having  to  obtain 
special  permission  from  the  court. 

(5)  The  time  spent  by  litigants  and  judges  on  discovery  disputes  will  be  reduced 
through  a  series  of  changes,  such  as:  (i)  requiring  responses  to  interrogatories  and 
document  requests  to  the  extent  not  objectionable;  (ii)  restricting  "speaking  objec- 
tions" and  directions  not  to  answer  during  depositions;  (iii)  providing  the  parties 
with  expanded  opportunities  to  vary  discovery  procedures  without  having  to  obtain 
court  approval;  and  (iv)  requiring  that  the  parties  try  to  resolve  discovery  disputes 
before  presenting  them  to  the  court. 

(6)  Shortly  before  trial,  the  parties  should  list  the  witnesses  to  be  called  and  the 
exhibits  to  be  offered  (other  than  purely  for  impeachment  purposes).  Objections  to 
exhibits  (other  than  under  Rule  402  or  403)  should  be  raised  before  trial  or  be 
waived. 

(7)  Virtually  all  of  the  amendments  expressly  permit  modification  by  the  district 
court  through  local  rule  or  case  order  or,  unless  restricted  by  the  court,  by  stipula- 
tion of  the  parties.  These  provisions  are  intended  to  make  accommodation  for  local 
variants  adopted  by  courts  under  their  CJRA  plans,  and,  in  general,  to  highlight 
that  the  best  discovery  plans  are  those  tailored  to  the  particular  circumstances  of 
a  given  case.  Even  with  highly-structured  differential  tracking  plans,  consideration 
should  be  given  to  any  special  needs  of  the  case. 

It  is  the  third  of  these  items — often  referred  to  as  "automatic  mandatory  early  dis- 
closure"— which  has  generated  most  of  the  controversy.  I  will  focus  my  comrnents 
on  this  item,  and  particularly  on  the  objections  thus  far  made  to  the  Subcommittee, 
except  as  you  want  me  to  address  other  aspects  of  the  amendments. 

The  objection  that  early  disclosure  requirements  will  be  counterproductive,  resulting 
in  increased  costs  by  adding  another  layer  of  discovery  disputes 

This  concern — stressed  in  the  Supreme  Court  dissent,  in  which  Justice  Souter  also 
joined — is  a  legitimate  and  potentially  meritorious  objection.  The  Advisory  Commit- 
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tee  would  have  to  acknowledge  that  many — perhaps  most — of  those  drawn  into  the 
debate  by  the  principal  critics  are,  in  good  faith,  genuinely  concerned  that  the  dis- 
closure obligations  will  breed  a  new  arena  for  unproductive  pretrial  disputes-  and, 
quite  candidly,  we  cannot  say  with  certainty  that  their  fears  are  unfounded.  We  be- 
lieve, however,  that  their  apprehensions  will  prove  to  be  greatly  exaggerated  and 
that  experience  will  demonstrate  that  mandatory  early  disclosure  of  core  informa- 
tion reduces  the  time  and  expense  of  discovery.  While  some  disputes  will  doubtless 
arise  concerning  the  disclosure  requirements,  particularly  during  the  period  when 
litigants  and  courts  are  adapting  to  the  new  rules,  this  burden  should  be  more  than 
offset  by  a  reduction  in  the  disputes  arising  from  early  interrogatories  and  subse- 
quent discovery  requests. 

Critics  approach  the  new  rule  by  asking  this  question:  can  the  disclosure  require- 
ments be  used  by  a  litigant,  if  permitted  to  do  so  by  the  court,  to  distort  and  frus- 
trate the  goal  of  reduced  expenses  and  delay  in  the  discovery  process?  My  question 
is  whether,  under  guidance  by  judges,  attorneys  can  and  will  conform  and  adapt 
their  traditional  practices  in  a  manner  that  will  achieve  the  worthwhile  objectives 
of  the  new  procedure. 

I  am  personally  convinced  that  the  critics  are  underestimating  the  ability  of  law- 
yers and  judges  to  bring  about  these  changes  without  generating  a  new  round  of 
disputes."*  I  am  not  alone  in  this  view,  as  evidenced  by  the  fact  that  23  of  the  41 
CJKA  plans  adopted  as  of  June  1,  1993,  include  some  variant  of  an  early  disclosure 
requirement,  and  many  other  courts  are  in  the  process  of  including  such  provisions 
in  their  plans.  As  the  Subcommittee  knows,  these  plans  are  developed  on  a  local 
basis  by  members  of  the  bench,  bar,  and  public  to  reduce  the  expense  and  delays 
in  civil  litigation.  While  only  anecdotal  evidence,  my  conversations  with  judges  and 
lawyers  in  districts  that  have  already  implemented  disclosure  obligations  indicate 
that  few  disputes  requiring  court  intervention  have  occurred  in  complying  with 
those  obligations. 

A  major  area  of  debate  relates  to  the  timing  and  scope  of  early  disclosures.  Many 
have  urged — and  some  district  courts  have  provided  in  their  CJKA  plans — that  par- 
ties should  be  required  to  disclose  only  those  witnesses  and  description  of  documents 
which  would  be  used  to  support  their  positions  in  the  case  and  that  these  disclo- 
sures should  be  made  sequentially,  first  by  the  plaintiff  and  then  by  the  defendants. 
Some  plans,  using  language  contained  in  the  initial  published  draft,  of  the  proposed 
change,  call  for  disclosure  of  witnesses  and  document  descriptions  that  bear  signifi- 
cantly on  the  issues  in  the  case.  Some  plans  call  for  actual  production  of  documents, 
rather  than  merely  a  description. 

Based  upon  the  numerous  comments,  the  Advisory  Committee  concluded  that  the 
best  balance — between  the  information  likely  to  be  needed  and  the  potential  for  dis- 
putes— was  to  call  for  essentially  simultaneous  exchange  of  the  core  information  (at 
or  following  the  in-person  meeting  of  counsel)  and  to  use  traditional  concepts  of  rel- 
evancy in  defining  tne  scope  of  iniormation  to  be  disclosed. 

One  refinement,  prompted  largely  by  defendants  concerned  about  vague  allega- 
tions sometimes  contained  in  notice  pleading,  was  to  link  the  presumptive  scope  of 
disclosure  obligations  to  the  disputed  facts  identified  with  particularity  in  the  plead- 
ings. Also,  the  rule,  as  ultimately  submitted  to  and  adopted  by  the  Supreme  Court, 
requires  an  early  meeting  of  counsel  to  discuss  and  clarify  the  issues  in  the  case, 
with  the  expectation  this  discussion  should  eliminate  most  of  the  controversies  that 
might  otherwise  arise  concerning  the  scope  of  disclosures. 

There  is  no  one  right  answer  at  the  present  time  regarding  how  the  initial  disclo- 
sure requirements  should  be  worded.  For  this  reason — as  well  as  to  facilitate  the 
mandates  of  the  CJRA  in  calling  for  local  experimentation— Rule  26(a)(1)  expressly 
permits  local  courts  to  vary  from  the  national  standards  for  initial  disclosure,  or  in- 
deed even  to  "opt  out"  of  any  such  requirement  altogether  during  the  present  period 
of  experimentation.  Under  the  Civil  Justice  Reform  Act,  the  Advisory  Conrmiittee 
will  have  an  obligation  to  review  the  experience  of  courts  operating  with  different 
versions  of  disclosure  requirements. 

The  objection  that  early  disclosure,  coupled  with  the  provisions  for  sanctions  and  a 
duty  to  supplement,  will  result  in  unnecessary  disclosure 

Some  argue  that  the  potential  sanctions  for  insufficient  disclosures  are  too  severe 
and  may  lead  responsible  litigants  to  "over-disclose."  Much  of  this  criticism  results 


"The  Committee  Notes  (at  p.  228)  stress  that  "the  disclosure  requirementfi  should,  in  short, 
be  applied  with  common  sense  and  in  the  light  of  the  principles  of  Rule  1,  keeping  in  mind  the 
salutary  purposes  that  the  rule  is  intended  to  accomplish.  The  litigants  should  not  indulge  in 
gamesmanship  with  respect  to  the  disclosure  obligations." 


21 

from  a  failure  to  read  the  rules  and  Notes,  or  to  recognize  the  changes  made  from 
the  initial  published  draft. 

The  initial  disclosure  under  Rule  26(aKl) — whatever  the  scope  of  information 
specified  in  the  national  rule  or  a  local  rule  or  plan — is  to  be  "based  on  the  informa- 
tion then  reasonably  available  to  it;"  and  the  signature  on  the  disclosure  constitutes 
under  Rule  26(gXl)  a  representation  that  "to  the  best  of  the  signer's  knowledge,  in- 
formation, and  belief,  formed  after  reasonable  inquiry,  the  disclosure  is  complete 
and  correct  as  to  the  time  it  is  made."  The  Committee  Note  (pp.  229-30)  emphasizes 
that  the  rule  "does  not  demand  an  exhaustive  investigation  at  this  stage  of  the  case, 
but  one  that  is  reasonable  under  the  circumstances,  focusing  on  the  facts  that  are 
alleged  with  particularity  in  the  pleadings,"  and  then  indicates  a  variety  of  factors 
that  might  affect  the  type  of  investigation  that  should  be  expected. 

Rule  26(e)  imposes  a  duty  to  supplement  this  disclosure  if  the  party  "learns  that 
in  some  material  respect  the  information  disclosed  is  incomplete  or  incorrect  and  if 
the  additional  corrective  information  has  not  otherwise  been  made  known  to  the 
other  parties  during  the  discovery  process  or  in  writing.  "  This  obligation  is  actually 
less  demanding  than  the  supplementation  required  by  prior  Rule  26(eXlKA)  for  in- 
terrogatories about  persons  naving  knowledge  of  discoverable  matter,  and  is  essen- 
tially the  same  as  under  prior  Rule  26(e)(2)  regarding  document  requests. 

Criticism  about  the  sanctions  for  violations  of  the  disclosure  requirements  has 
been  directed  to  Rule  37(cKl),  which  provides  that  a  party  "that  without  substantial 
justification  fails  to  disclose  information  required  by  Rule  26(a)  or  26(eXl)  shall  not, 
unless  such  failure  is  harmless,  be  permitted  to  use  as  evidence  any  witness  or  in- 
formation no  so  disclosed."'^  This  potential  penalty — precluding  a  party  from  offering 
at  trial  evidence  not  previously  aisclosed  by  it — hardly  justifies  any  concern  about 
"over-disclosure."  This  is  an  entirely  appropriate  sanction  if  a  party  fails  to  make 
a  disclosure  required  by  the  tolerant  standards  prescribed  in  Rules  26(aXl)  and 
26(eXl)  and  this  failure  is  "without  substantial  justification"  and  causes  harm  to  an- 
other party. 

Rule  37(c)(1)  recognizes  that  preclusion  of  evidence,  as  just  discussed,  is  obviously 
no  sanction  at  all  if  a  party  violation  fails  to  disclose  information  harmful  to  its  posi- 
tion in  the  case.  The  rule  provides  that  other  appropriate  sanctions  should  be  im- 
posed in  such  circumstances,  which  "may  include  iniorming  the  jury  of  the  failure 
to  make  the  disclosure."  Unlike  the  original  published  draft,  the  rule  does  not  man- 
date, but  merely  permits,  this  type  of  sanction,  as  is  true  now  in  the  analogous  situ- 
ation of  spoliation  of  evidence.  Given  the  tolerant  standards  of  Rules  26raXl)  and 
26(eXl)  and  the  need  to  show  that  the  failure  to  disclose  was  both  "without  substan- 
tial justification"  and  harmful  to  another  party,  it  is  difficult  to  see  why  this  poten- 
tial sanction  should  somehow  result  in  over-investigation  and  over-disclosure,  any 
more  than  has  this  same  potential  sanction  for  concealment  in  answering  interrog- 
atories. 

The  objection  that  the  national  standard  calls  on  defendants  to  disclose  too  much, 
too  early 

Though  expressly  subject  to  local  variation  as  to  scope  and  timing.  Rule  26(aXl) 
establishes  a  framework  for  disclosure  that,  in  the  Advisory  Committee's  opinion, 
is  not  unfair  to  defendants,  some  of  whom  have  complained  that  it  calls  for  too 
much  information,  too  early  in  the  litigation. 

The  information  required  to  be  disclosed — and,  more  particularly,  the  identifica- 
tion of  persons  likely  to  have  discoverable  information  and  a  general  description  of 
the  types  of  relevant  documents,  whether  or  not  supportive  of  the  responding  party's 
position — is  clearly  information  of  the  sort  that  courts  have  ordered  provided  when 
sought  through  interrogatories.  Since  1970,  Rule  26(bXl)  has  declared  to  be  discov- 
erable "any  matter,  not  privileged,  which  is  relevant  to  the  subject  matter  involved 
in  the  action,  whether  it  relates  to  the  claim  or  defense  of  the  party  seeking  discov- 
ery or  to  the  claim  or  defense  of  any  other  party,  including  the  existence,  descrip- 
tion, nature,  custody,  condition,  and  location  of  any  books,  documents,  or  other  tan- 
gible things  and  the  identity  and  location  of  persons  having  knowledge  of  any  dis- 
coverable matter."  The  matters  to  be  disclosed  under  Rule  26(aXl)  represent,  in  fact, 
only  a  subset  of  the  items  that  parties  have  long  been  permitted  to  obtain  through 
interrogatories. 

Nor  does  the  rule  advance  the  time  when  a  defendant  must  supply  this  informa- 
tion. Under  the  prior  rule,  interrogatories  and  document  requests  could  be  served 


^The  complaints  about  possible  sanctions  for  violation  of  the  disclosure  requirements  have  not 
generally  cited  the  possible  sanctions  under  Rules  26(g)(3)  and  37(aX4),  as  these  are  essentially 
the  same  as  for  failures  to  answer  interrogatories. 
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with  the  complaint  and  a  defendant  was  required  to  respond  within  45  days  after 
service.  Under  the  amended  rules,  these  discovery  requests  are  not  to  be  served 
with  the  complaint  and  the  time  for  initial  disclosure — unless  altered  bv  local  rule, 
court  order,  or  stipulation — is  measured  by  reference  to  the  times  for  scheduling  or- 
ders and  the  meeting  of  counsel.  In  the  typical  case  the  defendant's  initial  disclo- 
sures would  not  be  due  until  approximately  75  days  after  being  served  with  the 
complaint.  They  would  have  significantly  more  time  to  produce  records  that  might 
ultimately  be  sought  through  Rule  34  requests  following  the  initial  disclosure. 

In  short,  defendants  will  have  to  disclose  less  information  than  they  formerly 
could  be  required  to  provide,  and  will  have  more  time  to  do  so. 

The  objection  that  disclosure  requirements  will  undermine  an  attorney's  duty  to  the 
client 

As  noted,  the  national  standard  does  not  require  disclosure  of  any  matters  that 
have  not  long  been  discoverable.®  Arguments  that  the  disclosure  requirements  will 
somehow  impinge  on  the  attorney-client  relationship  take  two  forms:  first,  that  an 
adversary — whether  deliberately  or  negligently — may  not  ask  for  some  or  any  of  the 
information  covered  by  the  disclosure  requirement;  and  second,  that  the  attorney's 
role  in  helping  to  identify  potential  witnesses  and  types  of  documents  which  are 
"relevant"  involves  professional  skills  that  should  not  result  in  benefiting  an  adver- 
sary. 

In  the  situation  where  a  conscious  decision  would  be  made  by  an  adversary  not 
to  seek  information  subject  to  the  disclosure  requirement,  the  parties  can,  under  the 
amended  rules,  agree  that  no  such  disclosure  be  made. 

The  more  likely  situation  involves  the  negligent  failure  of  an  adversary  to  seek 
such  information,  typically  by  using  words  that  provide  the  responding  party  with 
an  arguable  basis  to  avoid  disclosing  clearly  relevant  information.  The  desire  of  liti- 
gants to  benefit  from  such  errors  is  understandable,  just  as  when  litigants  under 
common  law  pleading  were  more  than  happy  to  take  full  advantage  of  technical 
rules  of  pleading. 

In  fact,  most  of  these  errors  are  ultimately  corrected — though  with  extra  expense 
and  delay — as  the  case  proceeds  towards  trial.  Through  motions  to  compel  or  supple- 
mental discovery  requests,  the  information  needed  to  fairly  prepare  for  trial  is  usu- 
ally obtained.  In  the  few  cases  where  this  does  not  occur,  there  is  a  substantial  risk 
of  unnecessary  confusion  at  trial  or  an  unjust  result,  contrary  to  the  spirit  of  Rule 
1.  We  do  not  believe  the  attorney -client  relationship  is  undermined  by  requiring  the 
disclosure  of  core  information  needed  by  the  parties  to  orepare  properly  for  trial. 

To  be  sure,  lawyers  will  be  using  their  professional  skills  in  helping  clients  to 
identify  information  subject  to  the  disclosure  requirements.  This  they  do  now,  when 
assisting  in  the  preparation  of  objections  and  responses  to  formal  discovery  reauests. 
They  will  not  be  called  upon  to  do  more  than  they  have  had  to  do  under  the  former 
rules  when  similar  interrogatories  were  asked,  objections  made,  and  an  order  en- 
tered requiring  answers.  What  the  amended  rule  does  is  to  eliminate  these  three 
steps  wiUi  respect  to  the  four  types  of  information  described  in  Rule  26(aXl),  elimi- 
nating the  cost  and  delay  such  procedures  have  regularly  added  to  the  litigation 
process. 

The  objection  that  criticism  is  widespread  and  that  changes  in  the  published  draft 
should  have  resulted  in  republication  and  a  new  period  for  comments 

Critics  emphasize  the  extent  of  opposition  from  the  bar  and  regular  litigants.  I 
do  not  minimize  this  opposition  or  fault  the  principal  antagonists  for  their  zeal  and 
success  in  corralling  support.  The  rule-making  process  must  not,  however,  become 
captive  to  populist  appeals  or  subjected  to  plebiscites,  particularly  when  considering 
amendments  that  involve  a  balancing  of  competing  interests.  The  Advisory  Commit- 
tee and  the  Standing  Committee — each  composed  of  judges,  lawyers,  and  academ- 
ics— must  use  their  collective  experience  and  judgment  in  evaluating  procedures  for 
use  in  a  wide  variety  of  civil  cases  in  federal  court,  which  afTect  plaintiffs,  defend- 
ants, judges,  and  members  of  the  public,  not  all  of  whom  will  see  eye-to-eye  on  a 
given  issue.  We  read  or  heard,  and  considered,  comments  from  hundreds  of  individ- 
uals and  groups,  incorporating  into  the  rules  many  of  their  suggestions.  That  many, 


^There  is  one  part  of  the  disclosure  requirement*  which  may  be  viewed  as  expanding  the 
scope  of  discoverable  matters.  Courts  presently  are  divided  as  to  whether  testifying  experts  can 
be  required  to  produce  otherwise  privileged  or  protected  materials  that  they  have  considered  in 
forming  their  opinions.  Rule  26(aX2)  resolves  this  conflict,  adopting  the  position  that  informa- 
tion considered  by  a  testifying  expert  should  be  discoverable  and  that  accordingly  counsel  should 
be  cautious  in  furnishing  their  experts  with  materials  they  are  unwilling  to  have  disclosed. 
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whose  views  were  solicited  but  not  altogether  adopted,  continue  to  advocate  their 
earlier  positions  is  not  surprising. 

It  is  worth  repeating  that  23  of  the  41  CJRA  plans  adopted  as  of  June  1,  1993, 
include  some  form  of  early  disclosure  requirement  and  that  many  of  the  remaining 
53  districts  are  planning  to  do  so.  These  plans  have  been  formulated  through  the 
deliberative  efforts  of  diverse  groups  of  judges,  lawyers,  litigants,  and  members  of 
the  public  seeking  to  put  aside  their  parochial  or  partisan  views  in  the  interest  of 
reducing  costs  and  delays  in  civil  litigation. 

Some  critics  have  suggested  that  the  various  changes  made  by  the  Advisory  Com- 
mittee or  Standing  Committee  to  the  published  amendments  to  Rules  26-37 — or  at 
least  the  provisions  the  critics  objected  to — should  have  been  republished,  with  an 
additional  period  for  comments.  There  were  a  number  of  modifications  made — for 
the  better,  we  believe.  These  came  as  a  result  of  suggestions  made  during  the  com- 
ment period,  and  none  had  the  effect  of  enlarging  the  scope  of  the  change  to  the 
existing  rules  or  doing  more  than  altering  the  specific  language  of  concepts  con- 
tained in  the  published  draft.  Republication  was  clearly  not  required  by  the  applica- 
ble statutes  or  the  procedures  of  the  Judicial  Conference  that  govern  the  rule-mak- 
ing process.''  To  adopt  the  argument  that  under  such  circumstances  republication 
should  be  required  would  ultimately  result  in  greatly  diminishing  the  value  of  pub- 
lic comments,  creating  a  major  disincentive  for  making  improvements  suggested 
during  the  comment  period. 

Some  mention  should  be  made  regarding  the  actions  of  the  Supreme  Court  in 
adopting  these  amendments,  and  particularly  the  dissent  of  Justices  Scalia,  Thom- 
as, and  Souter,  the  concurrence  of  Justice  White,  and  the  transmittal  letter  of  the 
Chief  Justice.  I  take  quite  seriously,  and  have  attempted  to  address,  the  various 
points  made  in  the  dissent.  The  institutional  difficulties  faced  by  the  Supreme  Court 
in  fulfilling  its  statutory  role  respecting  amendment  of  federal  rules  were  high- 
lighted in  Justice  Whites  concurrence  and  partly  echoed,  in  more  muted  tones,  oy 
the  Chief  Justice  in  his  transmittal  letter.  It  should  be  noted  that  the  same  caveat 
from  the  Chief  Justice  was  included  in  his  letters  transmitting  changes  in  other  sets 
of  federal  rules,  whose  adoption  had  provoked  no  dissent.  The  role  of  the  Supreme 
Court  in  the  rule-making  process  is  tne  subject  of  legislation,  which  Congress  may 
at  any  time  reconsider.  I  would  not,  of  course,  presume  to  speak  for  the  Supreme 
Court  on  this  subject. 

The  objection  that  any  disclosure  requirements  should  await  the  results  of  local  ex- 
perimentation under  the  CJRA 

This  objection  has  two  aspects:  one  has  substance  and  is  arguably  meritorious;  the 
other,  as  I  view  it,  should  be  summarily  rejected. 

To  the  extent  critics  say  that,  because  of  the  statutory  requirement  for  a  critique 
of  local  experiments  under  CJRA  plans,  all  recognition  at  this  time  in  the  national 
rules  of  early  disclosure  should  be  eliminated  or  suspended,  they  are  wrong.  I  am 
aware  of  suggested  legislation  that  would,  through  deletion  of  Rule  26(aXl)  and 
rewording  ofother  portions  of  the  rule,  eliminate  all  references  to  initial  disclosure. 
This  would  be  a  very  bad  mistake.  At  least  in  some  fashion,  the  rules  that  become 
eflective  on  December  1,  1993,  must  give  legitimacy  to  initial  disclosure  require- 
ments in  the  CJRA  plans,  which  all  districts  must  adopt  by  that  same  date. 

As  noted,  23  of  the  districts  have  already  included  variants  of  early  disclosure  as 
part  of  their  CJRA  plans,  and  many  others  are  planning  to  do  so.  Disclosure  of  core 
information  without  going  through  the  process  of  interrogatories,  objections,  and  or- 
ders compelling  answers  is — whatever  the  debates  over  scope,  timing,  etc. — a  matter 
that  must  be  explored  and  tried  as  a  part  of  the  CJRA  mandate.  Without  some 
modification  in  tne  Rules  of  Civil  Procedure,  these  experiments  will  be  subject  to 
unnecessary  controversies  in  which  litigants  contend  that  local  disclosure  require- 
ments contravene  28  U.S.C.  2071,  and  legislative  rejection  of  disclosure  require- 
ments would  doubtless  be  used  as  a  basis  Tor  attacking  the  validity  of  local  disclo- 
sure programs.  Should  legislation  be  enacted  to  delete  or  suspend  the  provisions  for 
initial  disclosure,  it  is  essential,  in  order  to  complement  the  aims  of  the  CJRA,  that 
some  approval  be  given  for  district  courts  to  incorporate  disclosure  provisions  in 
their  plans. 

Some  critics  no  doubt  will  recognize  the  critical  need  that  the  national  rules  (or 
legislation)  authorize  local  court  adoption  of  disclosure  procedures,  but  urge  that, 
pending  completion  of  the  CJRA  experiments,  there  be  such  an  authorization  cou- 
pled with  provisions  deleting  or  suspending  the  particular  early  disclosure  format 


'It  may  be  noted  that  the  four  Justices  commenting  on  the  rules  did  not  criticize  the  process 
which  led  to  the  submission  to  the  Supreme  Court. 
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contained  in  Rule  26(a)(1).  This  alternative  was  seriously  considered  and,  at  one 
point  during  the  deliberative  process,  was  viewed  by  the  Advisory  Committee  as  the 
approach  to  take.  At  that  stage,  new  language  for  Rule  26(aXl) — with  complemen- 
tary changes  in  other  related  rules — was  developed  that  would  authorize  courts  to 
adopt  early  disclosure  plans,  but  without  indicating  any  particular  suggested  frame- 
work for  disclosure. 

As  Justice  Scalia  and  others  have  observed,  the  Advisory  Committee  later 
changed  its  position  and  returned  to  a  system  of  prescribing  an  early  disclosure  for- 
mat, but  with  explicit  authorization  for  modification  by  local  rule,  court  order,  or 
stipulation.  Why  this  reversal? 

First,  absent  any  suggested  disclosure  format  in  the  national  rules,  too  many  local 
variants  would  likely  emerge,  complicating  the  Congressional  mandate  to  review  ex- 
perience of  courts  under  their  plans. 

Second,  the  particular  disclosure  provisions  now  contained  in  Rule  26(aXl)  are  eq- 
uitable, workable,  and  potentially  beneficial.  Given  the  time  and  energy  expended 
in  studying  the  comments  regarding  early  disclosure,  the  Advisory  Committee  be- 
lieves it  should  provide  the  various  district  courts  with  the  benefit  of  its  best  judg- 
ment concerning  a  disclosure  procedure. 

Third,  the  success  of  a  disclosure  program  will  depend  in  part  on  education  of  the 
bench  and  bar,  and  incorporation  of  disclosure  provisions  into  the  national  rules, 
even  though  subject  to  local  variation,  will  facilitate  that  learning  process.  As  an 
aside,  I  should  note  that,  although  few  major  disputes  have  thus  far  erupted  in  dis- 
tricts with  disclosure  requirements,  part  of  the  reason  may  be  that  often  the  parties 
have  been  unaware  of  their  obligations  under  the  local  plans. 

Though  the  judiciary  was  hardly  an  enthusiastic  supporter  of  enactment  of  the 
CJRA,  it  is  committed  to  using  its  best  efforts  to  achieve  the  laudable  goals  of  that 
legislation.  It  would  be  a  mistake  for  Congress  now  to  withdraw  from  the  judiciary 
some  of  the  tools  needed  to  make  that  legislation  work. 

IV.  VIDEOTAPED  DEPOSITIONS:  RULE  30(b) 

Let  me  start  on  this  subject  by  noting  that  the  amendments  relating  to 
videotaping  of  depositions  are  not  critical  and  could  be  eliminated  without  afTecting 
the  other  changes  in  Rules  26-37.  We  do  believe,  however,  that  the  changes  aflect- 
ing  recording  of  depositions  will  be  beneficial,  reducing  unnecessary  court  involve- 
ment and  providing  appropriate  protection  and  safeguards  for  non-stenographic  re- 
cording of  depositions.  Properly  understood,  the  changes  in  Rule  30(b)  will  not  ad- 
versely affect  court  reporters®  or  the  integrity  of  judicial  processes. 

If,  however,  your  experience  is  similar  to  that  of  the  Advisory  Committee,  you  can 
expect  to  receive  thousands  of  letters  complaining  of  the  changes,  principally  con- 
tained in  amended  Rule  30(b),  relating  to  non-stenographic  recording  of  testimony. 
Again,  if  our  experiences  are  similar,  much  of  this  correspondence  will  be  off-target, 
erroneously  assuming  that  the  amendments  are  aimed  at  eliminating  court  report- 
ers from  tne  recording  of  trial  testimony.  The  amendments  do  not  jeopardize  or  af- 
fect the  role  of  court  reporters  during  trials,  and  do  not  indicate  any  type  of  hidden 
agenda  by  the  Committee  to  eliminate  court  reporters. 

There  are,  however,  those — and  the  Chairman  of  this  Subcommittee  may  be  one — 
who,  though  aware  that  the  amendments  relate  only  to  recording  of  depositions,  are 
nevertheless  concerned,  inter  alia,  over  the  potential  for  additional  disputes  when 
depositions  are  not  recorded  stenographically. 

As  a  personal  note,  I  want  to  affirm  that  I  am  not,  in  any  way,  a  foe  of  court 
reporters.  Trials  before  me  are  recorded  by  certified,  qualified  court  reporters — typi- 
cally using  CAT  technology,  which  can  be  used  to  rapidly  produce  written  tran- 
scriptions— and  not  by  operators  relying  on  audio  recording  devices.  Relatively  few 
non-stenographic  depositions  have  been  used  in  proceedings  over  which  I  was  pre- 
siding. My  secretary  of  over  twenty  years,  who  retired  earlier  this  year,  has  a  hus- 
band and  son  in  the  court  reporting  profession,  and  a  second  son  who  formerly  was 
a  court  reporter.  So  far  as  I  observed,  none  of  the  other  members  of  the  Advisory 
Committee  wanted  to  eliminate  court  reporters,  and  many  of  us  had  experiences 
that  made  us  mindful  of  the  problems  that  can  arise  when  non-stenographic  deposi- 
tions are  used  at  trial  or  must  be  reviewed  on  appeal. 


*Other  amendments  may  adversely  afTect  court  reporters;  namely,  those  calling  for  a  reduc- 
tion in  the  number  of  depositions  and  authorizing  courts  to  impose  limits  on  the  length  of  depo- 
sitions. So  far  as  I  am  aware,  however,  there  has  been  no  overt  opposition  by  court  reporters 
to  these  provisions.  It  should  be  noted  that  still  other  amendments,  particularly  those  in  Rule 
30(e),  were  made  to  reduce  some  of  the  problems  typically  faced  by  court  reporters. 


25 

Amended  Rule  30(b}  will  permit  any  party  to  decide  whether  a  deposition  should 
be  recorded  stenographically  or  non-stenographically.  A  party  noticing  a  deposition 
can  arrange  for  stenographic  or  non-stenographic  recording,  and  any  other  party, 
dissatisfied  with  that  selection,  can  arrange  for  another  form  of  recording  at  its  ex- 
pense. The  parties'  decisions  will,  no  doubt,  be  governed  by  considerations  of  cost, 
accuracy,  and  potential  utility  at  trial.  The  rules  include  new  provisions  to  assure 
the  fairness  of  non-stenographic  recordings,  and  require  that  a  party  expecting  to 
use  a  non-stenographic  recording  at  trial  must  provide  the  court  and  opposing  coun- 
sel with  a  written  transcript  of  the  pertinent  portions.  This  latter  requirement  is 
of  special  value  to  trial  and  appellate  judges  called  upon  to  preview  or  review  such 
depositions. 

Formerly,  non-stenographic  recording  of  depositions  required  either  the  parties' 
stipulation  or  the  court's  approval.  Requests  for  non-stenographic  recordings,  how- 
ever, were  routinely  granted,  unless  there  were  special  reasons  to  deny  the  request 
or,  more  frequently,  disagreements  between  counsel  regarding  procedures  to  be  fol- 
lowed at  the  deposition  or  in  preparing  a  transcript.  Most  of  these  disagreements 
should  be  eliminated  by  the  new  safeguards  incorporated  into  the  amended  rule  and 
the  opportunity  to  arrange  for  another  method  of  recordings.  The  court  is  still  avail- 
able through  a  Rule  26(c)  motion  if  serious  controversies  about  recording  cannot  be 
resolved  by  the  parties,  but  the  rule  will  relieve  judges  from  unnecessary  involve- 
ment in  such  matters. 

Some  have  suggested  that  the  opportunity  for  multiple  recordings  of  depositions 
will  generate  disputes  over  which  recording  is  the  more  accurate.  This  has  been  a 
potential  source  for  dispute  under  the  prior  rules,  in  which  authorizations  for 
videotaped  depositions  have  often  been  accompanied  by  a  requirement  for  simulta- 
neous recording  by  a  court  reporter;  but,  so  far  as  I  am  aware,  such  disputes  have 
been  practically  non-existent.  There  are  disputes  when  evidence  is  offered  about  a 
deponent's  testimony  through  oral  examination  of  a  person  present  at  the  deposi- 
tion, but  there  is  no  reason  for  the  number  of  these  disputes  to  increase  under  the 
new  rules. 

The  controversy  over  Rule  30(b)  has  inappropriately,  in  my  view,  raised  disputes 
as  to  the  relative  cost,  accuracy,  and  value  of  stenographic  transcriptions  versus 
non-stenographic  recordings.  This  is  not  the  time  to  attempt  to  resolve  this  debate. 
Rule  30(b)  does  not  favor  one  form  of  recording  over  the  other,  and  leaves  counsel 
free — subject  to  court  review  on  motion — to  select  the  particular  form  they  prefer. 
With  the  increasing  use  by  court  reporters  of  equipment  incorporating  the  latest 
technological  improvements,  we  can  expect  their  professional,  independent  services 
to  be  valued  by  judges  and  lawyers  even  more  than  at  present. 

V.  CONCLUSION 

I  urge  Congress  to  resist  the  pressures  for  legislative  intervention  and  to  p>ermit 
the  rules  to  take  effect  on  Decemoer  1,  1993,  as  scheduled. 

Should,  however,  legislation  be  seriously  considered,  special  care  must  be  taken 
in  the  drafting.  Due  to  the  interrelationship  of  provisions  in  different  rules,  or  dif- 
ferent parts  of  the  same  rule,  even  minor  changes  can  produce  inadvertent  incon- 
sistencies or  conflicts.^  If  legislation  is  to  be  proposed  and  pursued — and  I  hope  it 
will  not  be — I  will  be  happy  to  work  with  the  Subcommittee  and  its  staff  in  an  effort 
to  avoid  such  drafting  errors. 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  thank  you  for  your  attention 
during  this  presentation  and  will  be  pleased  to  respond  to  your  questions. 

Mr.  Hughes.  Judge  Schwarzer,  welcome. 

STATEMENT  OF  WILLIAM  W  SCHWARZER,  SENIOR  U.S.  DIS- 
TRICT  JUDGE,  U.S.  DISTRICT  COURT  FOR  THE  NORTHERN 
DISTRICT  OF  CALIFORNIA,  AND  DIRECTOR,  FEDERAL  JUDI- 
CIAL CENTER 

Judge  Schwarzer.  Thank  you,  Mr.  Chairman,  members  of  the 
committee.  I  appreciate  the  opportunity  to  appear  before  you. 


'For  example,  to  eliminate  the  controversial  provisions  relating  to  non-stenographic  recording 
of  depositions  cannot  be  accomplished  merely  by  rejecting  the  amendment  of  Rule  30(b).  Rather, 
the  amendments  of  both  Rule  30(b)  and  30(c)  would  both  have  to  be  rejected,  accompanied  by 
the  abrogation  of  former  Rule  30(bX2). 
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I  should  add  I  appear  in  my  individual  capacity.  My  comments 
will  be  brief  and  will  be  limited  to  the  amendments  relating  to  the 
discovery  process  under  the  rules. 

There  seems  to  be  wide  agreement  that  the  present  process 
under  the  discovery  rules  is  not  working  in  a  satisfactory  manner. 
It  may  not  be  a  problem  in  every  case  and  it  may  not  be  a  problem 
implicating  every  lawyer,  but  the  experience  generally  of  lawyers 
and  judges  has  been  that  there  is  too  much  discovery,  that  it  be- 
comes disproportionate  to  what  is  at  stake  in  the  lav/suit,  and  that 
it  is  too  adversarial. 

Some  lawyers  contend  that  that  argues  for  greater  involvement 
by  individual  judges,  greater  judicial  control.  But  the  fact  is  that 
judicial  time  is  a  very  limited  resource,  and  the  primary  respon- 
sibility for  this  process  has  been  and  has  to  be  on  attorneys.  It  is 
their  responsibility  to  make  the  discovery  system  work. 

The  amendments  to  rules  26  and  30  recognize  the  primary  re- 
sponsibility of  lawyers.  Those  amendments  ask  lawyers  to  do  what 
could  reasonably  be  expected  of  them,  and  that  is  to  disclose  core 
information  in  the  case  without  adversary  proceedings  about  that 
disclosure,  and  to  focus  their  discovery  so  as  to  avoid  unnecessary 
depositions  and  other  discovery  activity,  which  is  what  the  early 
disclosure  is  intended  to  lead  to  as  well  as  the  presumptive  limita- 
tion on  the  number  of  depositions. 

Some  people  have  argued  that  the  way  to  deal  with  excess  dis- 
covery is  by  the  use  of  sanctions.  But  sanctions,  except  in  extreme 
circumstances,  tend  to  be  counterproductive. 

What  amended  rule  26  does  instead  is  to  take  a  constructive  ap- 
proach by  mandating  an  early  conference  of  the  lawyers  concerning 
disclosure  and  their  plans  for  discovery.  And  that  may  be  in  the 
long  run  the  most  important  contribution  that  this  amendment  will 
make,  because  when  attorneys  communicate  with  each  other,  as 
they  often  fail  to  do  early  in  the  litigation,  problems  become  man- 
ageable or  go  away.  They  are  able  to  identify  issues  in  the  lawsuit, 
to  narrow  those  issues,  to  focus  the  discovery  on  those  issues  that 
are  genuinely  in  dispute,  and  to  work  out  the  kinds  of  problems 
that  you  may  be  hearing  about  that  might  arise  in  the  course  of 
disclosure;  problems  that  for  that  matter  arise  now  in  the  course 
of  discovery. 

So  taking  the  amendments  that  are  before  you,  together  they 
represent  a  very  constructive  approach  to  try  to  make  this  system 
work  better. 

As  has  been  pointed  out,  of  course,  the  amendments  really  ad- 
vance the  purposes  to  which  Congress  has  already  subscribed  in 
the  Civil  Justice  Reform  Act,  that  is,  to  promote  a  more  efficient 
and  less  time-consuming  process  for  discovery. 

Twenty  districts  already  are  using  some  form  of  disclosure,  and 
these  amendments  will  enable  them  to  introduce  flexibility  into 
their  processes.  Some  have  argued  that  there  ought  to  be  a  period 
of  experimentation,  but  the  fact  is  that  this  amendment  to  rule  26 
contains  opt-out  provisions.  A  court  can  opt  out,  a  judge  can  opt  out 
or  the  parties  can  opt  out  by  stipulation.  So  in  effect  it  opens  the 
door  to  wide  experimentation  and  alternative  ways  of  approaching 
these  problems  and  dealing  with  them. 

Thank  you  very  much. 
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Mr.  Hughes.  Thank  you,  Judge. 

[The  prepared  statement  of  Judge  Schwarzer  follows:] 

Prepared  Statement  of  William  W  Schwarzer,  Senior  U.S.  District  Judge, 
U.S.  District  Court  for  the  Northern  District  of  California,  and  Direc- 
tor, Federal  Judicial  Center 

My  name  is  William  W  Schwarzer.  I  am  a  Senior  United  States  District  Judge 
for  tne  Northern  District  of  California  and  the  Director  of  the  Federal  Judicial  Cen- 
ter. I  served  as  a  judge  of  the  United  States  District  Court  for  the  Northern  District 
of  California  from  1976  until  1990  when  I  assumed  my  present  duties  as  Director 
of  the  Center.  From  1952  until  1976,  I  engaged  in  the  practice  of  law,  specializing 
in  civil  litigation. 

This  statement  was  prepared  in  response  to  a  request  from  the  Honorable  Jack 
Brooks,  Chairman  of  the  House  Judiciary  Committee.  I  appear  in  support  of  the  pro- 
posed amendments  to  the  Federal  Rules  of  Civil  Procedure.  My  statement  addresses 
specifically  the  amendments  to  Rules  11,  26  and  30. 

RULE  26 

The  primary  purpose  of  the  amendment  to  Rule  26  is  to  reduce  the  cost  and  delay 
of  litigation  generated  by  excessive  discovery  activity.  A  secondary  purpose  is  to 
stimulate  early  communication  among  the  parties  and  judicial  intervention,  leading 
to  narrowing  of  issues  and  earlier  settlements.  There  is  virtually  no  disagreement 
that  discovery  often  gets  out  of  hand — in  the  sense  that  discovery  costs  are  dis- 
proportionate to  what  is  at  stake — generating  expense  as  well  as  delay  that  can 
make  it  uneconomical  to  litigate  legitimate  claims  and  defenses.  The  amendment  of 
Rule  26  takes  a  modest  step  toward  reducing  and  focusing  discovery  activity 
through  certain  pre-discovery  disclosure.  Requiring  parties  to  disclose  at  the  outset 
of  the  lawsuit  the  identity  of  persons  having  relevant  information  and  of  documents 
containing  relevant  information,  as  well  as  the  computation  of  damage  claims  and 
insurance  agreements,  will  help  the  court  and  the  parties  to  identify  the  critical  is- 
sues of  fact  and  law  more  quickly,  will  obviate  some  discovery  activity  and  make 
other  activity  more  efficient,  and  will  facilitate  earlier  settlements. 

There  has  been  considerable  opposition  to  the  concept  of  disclosure.  As  other  wit- 
nesses will  testify,  the  Advisory  Committee  gave  careful  consideration  to  the  oppo- 
nents' arguments  and  made  substantial  changes  in  earlier  drafts  to  accommodate 
legitimate  concerns.  To  a  large  extent,  I  believe,  the  remaining  opposition  is  ground- 
ed on  a  misunderstanding  of  the  way  in  which  the  amended  rule  will  operate.  To 
a  lesser  extent,  it  may  represent  reluctance  on  the  part  of  lawyers  to  change  settled 
ways  of  practicing  their  profession.  While  change  for  the  sake  of  change  is  not  to 
be  encouraged,  where  discovery  is  concerned,  the  old  proverb — if  it  ain't  broke,  don't 
fix  it — does  not  apply  and  change  is  badly  needed.  I  am  convinced,  for  the  reasons 
stated  below,  that  once  the  bencn  and  the  bar  become  accustomed  to  the  disclosure 
procedure,  the  objectionable  features  of  discovery — excessive  adversariness  and 
overuse  of  discovery  resulting  in  unnecessary  cost  and  delay — will  be  ameliorated. 

The  amendment  furthers  tne  objectives  of  the  Civil  Justice  Reform  Act  of  1990 
which  include  "early  involvement  of  a  judicial  of  fleer  in  .  .  .  controlling  the  discov- 
ery process,"  "the  encouragement  of  cost-effective  discovery  .  .  .,"  and  "exploring] 
the  parties'  receptivity  to,  and  the  propriety  of,  settlement  or  proceeding  with  the 
litigation."  (28  USC  following  471,  473(aX3XA)  and  (4)).  Approximately  20  districts 
have  already  implemented  mandatory  pre-discovery  disclosure  in  one  form  or  an- 
other in  their  civil  justice  expense  and  delay  reduction  plans  adopted  pursuant  to 
the  Act  and  early  reports  indicate  that  it  is  working  well. 

Attached  to  this  statement  is  a  copy  of  an  article  shortly  to  appear  in  the  Georgia 
Law  Review  (27  Georgia  Law  Review,  no.  3,  June  1993)  in  whicn  I  have  addressed 
the  arguments  advanced  by  opponents  of  the  amendment.  In  substance,  the  oppo- 
nents argue  that  the  disclosure  process  will  reauire  attorneys  to  do  extra  work,  will 
create  confusion  over  what  needs  to  be  disclosea  resulting  in  additional  disputes  and 
litigation,  and  will  create  conflicts  with  their  ethical  obligations  to  their  clients. 
These  objections  can  be  readily  disposed  of. 

The  obligation  to  disclose  the  identity  of  knowledgeable  persons  and  relevant  doc- 
uments arises  only  with  respect  to  facts  "alleged  with  particularity."  For  example, 
a  general  allegation  that  a  product  with  multiple  components  is  defective  in  some 
unspecified  manner  would  not  without  more  trigger  an  obligation  to  search  for  and 
disclose  persons  possibly  involved  in  or  documents  affecting  the  design  and  produc- 
tion of  that  product.  The  obligation  to  make  disclosure  is  proportionate  to  the  speci- 
ficity and  clarity  of  the  allegations;  attorneys  have  no  obligation  to  search  out  wit- 
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nesses  and  documents  to  support  vague,  generalized  allegations,  and  the  rule  does 
not  require  them  to  conduct  any  investigations  beyond  those  required  by  profes- 
sional standards  and  Rule  11.  Disclosure,  moreover,  is  not  required  until  after  coun- 
sel have  held  the  mandatory  conference  under  Rule  26(0  to  identify  the  issues  and 
develop  a  plan  for  disclosure  and  discovery.  If  further  clarification  of  the  disclosure 
obligation  in  the  particular  case  is  needed,  it  can  be  had  at  the  mandatory  Rule  16 
scheduling  conference  with  the  judge  which  follows  promptly.  And  attorneys  have 
no  obligation  to  produce  any  information  or  documents  that  they  would  not  have  to 
produce  under  the  existing  discovery  regime  if  the  proper  request  is  made;  the  effect 
disclosure  is  expected  to  nave  is  to  eliminate  the  adversary  maneuvering  and  the 
cost  and  delay  that  now  surround  such  requests. 

The  amendment  will  not  interfere  with  the  attorney-client  relationship.  Rule 
26(bX5)  specifically  allows  parties  to  assert  the  work  product  and  privilege  rules  be- 
fore disclosure  is  required.  The  rule  requires  nothing  to  be  disclosed  that  could  not 
now  be  discovered.  And  because  the  disclosure  obligation  is  limited  to  matters  rel- 
evant to  facts  alleged  with  particularity,  it  does  not  call  on  attorneys  to  search  their 
files  and  use  their  ingenuity  for  the  purpose  of  making  a  case  for  their  opponent. 
Some  have  said  that  disclosure  may  encourage  parties — and  possibly  lawyers — to 
cheat  and  hide  damaging  information.  But  that  option  is  equally  available  to  them 
when  called  on  to  disclose  damaging  information  in  depositions  or  interrogatories. 

Opponents  argue  that  in  large  and  complex  cases,  disclosure  would  impose  intoler- 
able Durdens  and  would  be  impractical.  The  rule  recognizes  that  some  cases  may 
require  procedures  tailored  to  their  circumstances — not  only  large  cases  but  also 
small  cases  in  which  disclosure  is  unnecessary.  With  this  in  mind,  the  rule  provides 
that  a  different  procedure  may  be  established  by  order,  local  rule  or  stipulation  of 
the  parties.  The  amendment  is  aimed  at  the  bulk  of  the  civil  litigation  in  the  federal 
courts  which  involves  relatively  small  financial  stakes — small  enough  to  create  the 
risk  that  uncontrolled  discovery  would  make  the  litigation  uneconomical.  Controlling 
the  cost  of  discovery  will  enhance  access  to  justice  for  civil  litigants. 

Opponents  also  argue  that  disclosure  would  undermine  the  adversary  process.  In 
fact,  the  present  discovery  process  leads  to  abuse  of  the  adversary  process  because 
it  operates  largely  without  control  or  oversight.  What  has  become  common  prac- 
tice— to  obstruct,  harass,  and  interfere  with  one's  opponent  in  discovery — is  now 
sanctified  as  a  part  of  the  adversary  process.  That  process,  intended  to  further  the 
search  of  truth,  is  often  used  in  discovery  to  subvert  that  objective.  Disclosure 
should  remind  attorneys  of  their  professional  obligation  as  officers  of  the  court. 

The  amendment  of  Rule  26  also  makes  changes  in  discovery  directed  at  experts, 
disclosure  of  expert  reports,  foreign  discovery,  and  claims  of  privilege.  In  their 
present  form,  none  of  these  appear  to  be  generating  significant  controversy. 

RULE  30 

The  amendment  to  Rule  30  carries  forwardd  the  purpose  underlying  Rule  26  by 
measures  intended  to  reduce  the  cost  and  delay  engendered  by  the  overuse — and 
sometimes  misuse — of  depositions.  Rule  30(a)(2)(A)  imposes  a  presumptive  limit  of 
ten  depositions  per  side.  Additional  depositions  may  be  taken  with  leave  of  court. 
The  rule  does  not  impose  a  time  limit  on  depositions,  but  Rule  26(bX2)  gives  judges 
specific  authority  to  limit  both  the  length  and  the  number  of  depositions.  A  pre- 
sumptive limit — coupled  with  disclosure — should  lead  attorneys  to  avoid  excessive 
deposition  activity  by  focusing  on  key  witnesses  and  key  issues.  Early  identification 
in  the  litigation  of  knowledgeable  persons  and  relevant  documents  will  help  to  avoid 
unnecessary  depositions  and  make  those  depositions  that  are  taken  more  efficient. 

The  amendment  to  Rule  30(d)  should  reduce  misuse  of  depositions  by,  among 
other  things,  codifying  lawyers'  obligation  to  refrain  from  abusive  tactics,  such  as 
speaking  oojections  and  inappropriate  instructions  not  to  answer  questions.  These 
tactics  are  used  to  prolong  and  obstruct  depositions,  frustrating  effective  discovery 
and  often  causing  substantial  costs. 

The  principal  controversy  surrounds  Rule  30(bK2)  which  permits  a  party  to  take 
a  deposition  oy  non-stenographic  means  without  leave  of  court.  Unless  the  court  or- 
ders otherwise,  a  deposition  may  be  recorded  at  the  taking  party's  option  by  sound, 
video,  or  stenographic  means  at  its  expense.  Any  party  may  make  its  own  arrange- 
ments for  stenographic  transcription  and  may  also  obtain  a  transcript  of  the  deposi- 
tion taken  by  non-stenographic  means.  While  opponents  argue  that  audio  and  video 
recordings  are  unreliable  *  and  difficult  to  use  in  court,  their  objections  are  ade- 


iQn  this  point  note  that  the  Center  has  studied  the  cost,  reliability,  accuracy,  and  ease  of 
use  of  the  audio  tape  recording  of  court  proceedings  in  comparison  to  stenographic  recording  of 
such  proceedings  and  concluded  that  "[gliven  appropriate  management  and  supervision,  elec- 
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quately  addressed  by  the  provision  requiring  a  party  wishing  to  use  a  deposition  in 
court  to  furnish  a  transcript  to  the  opponent,  as  well  as  giving  any  party  the  right 
to  have  its  own  stenographic  transcript  made  at  the  deposition. 

Much  of  the  opposition  to  this  proposed  rule  comes  from  court  reporters.  The  cur- 
rent rule  favors  court  reporters  in  that  it  requires  either  a  stipulation  or  a  court 
order  before  any  non-stenographic  means  can  be  used  to  record  a  deposition.  The 
effect  has  been  to  create  a  banter  to  other  technologies  that  might  compete  with 
stenographic  reporting.  Because  lawyers  will  control  the  means  by  which  a  deposi- 
tion will  be  recorded,  the  proposed  rule  contains  built-in  market  limits.  If  audio  and 
video  depositions  are  unreliable  and  difficult  to  use  in  court,  lawyers  will  not  use 
them.  If,  however,  they  are  reliable,  accurate,  and  cost-effective,  they  will  serve  the 
purpose  of  the  proposed  rule  and  perhaps  reduce  one  of  the  major  costs  of  litigation. 

Experience  indicates  that  only  a  fraction  of  the  depositions  taken  are  ever  used 
at  trial,  and  even  then  principally  for  potential  impeachment  of  a  witness.  Freeing 
parties  of  the  obligation  to  have  every  deposition  stenograph ically  transcribed  will 
enable  them  to  avoid  substantial  expense  which  for  the  most  part  is  wasted. 

RULE  11 

The  amendment  to  Rule  11  represents  the  Advisory  Committee's  effort  to  incor- 
porate some  lessons  of  experience  under  the  present  rule  and  to  meet  some  of  the 
persistent  objections  that  have  been  made  to  it.  The  committee  recommended  the 
amendment  to  Rule  11  only  after  extensive  study  of  existing  practice  and  input  from 
the  public  and  the  legal  and  academic  communities.  The  committee  began  its  review 
in  1989  and  by  1990  had  called  for  written  comments  about  the  rule  and  asked  the 
Federal  Judicial  Center  to  undertake  an  empirical  study  of  the  operation  and  impact 
of  the  rule.  Center  staff  presented  a  preliminary  report  on  its  study  to  the  Advisory 
Committee  at  the  committee's  February  1991  meeting.  In  conjunction  with  the  Feb- 
ruary meeting,  the  Advisory  Committee  also  held  a  hearing  at  which  various  inter- 
ested parties  (chiefly  opponents  of  Rule  11)  were  invited  to  testify.  The  Center's 
final  report  was  presented  to  the  committee  at  its  May  1991  meeting.  After  consid- 
ering written  comments,  testimony,  and  empirical  evidence,  the  committee  drafted 
a  proposed  revised  rule  and  then  received  written  comment  and  held  two  hearings 
on  the  proposed  revised  rule  before  making  its  final  recommendation  to  the  standing 
committee. 

Principal  revisions  to  the  rule  include  expanding  its  reach  to  cover  advocating  or 
reaffirming  legal  and  factual  contentions  that  were  initially  made  in  writing  after 
they  are  no  longer  tenable  and  the  creation  of  a  "safe  harbor" — the  provision  that 
notice  and  an  opportunity  to  withdraw  an  offending  contention  must  be  given  before 
a  motion  for  sanctions  may  be  filed.  The  revised  rule  also  states  that  the  sanctions 
imposed  should  be  limited  to  what  is  sufficient  to  deter  repetition  of  the  conduct  or 
comparable  conduct  by  those  similarly  situated,  emphasizes  that  sanctions  may  be 
either  non-monetary  or  monetary,  and  limits  the  circumstances  under  which  mone- 
tary sanctions  may  be  imposed. 

Reasonable  minds  may  differ  with  respect  to  the  need  for  and  desirability  of  the 
various  changes  in  the  rule.  What  is  important  is  that  the  changes  do  not  reflect 
a  retreat  from  the  basic  proposition  that  papers  that  are  frivolous  or  have  an  im- 
proper purpose  are  not  acceptable  in  the  federal  courts.  The  rule  continues  to  re- 
quire attorneys  and  pro  se  litigants  to  "stop  and  think"  before  making  legal  and  fac- 
tual contentions.  It  is  true  that,  as  revised,  the  rule  provides  that  the  court  may 
not  shall  as  under  the  present  rule,  impose  sanctions  on  finding  a  violation,  but  as 
a  practical  matter  the  imposition  of  sanctions  has  been  very  much  a  matter  of  the 
trial  court's  discretion,  and  the  amendment  simply  recognizes  the  reality. 


tronic  sound  recording  can  provide  an  accurate  record  of  United  States  district  court  proceedings 
at  reduced  costs,  without  delay  or  interruption,  and  provide  the  basis  for  accurate  and  timely 
transcript  delivery."  J.  M.  Greenwood  et  al.,  A  COMPARATIVE  EVALUATION  OF  STENO- 
GRAPHIC AND  AUDIOTAPE  METHODS  FOR  UNITED  STATES  DISTRICT  COURT  RE- 
PORTING at  xiii  (Federal  Judicial  Center  1983). 
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[for  pubucation  in  27  georgia  law  review,  no.  3  june  1993] 

In  Defense  of  "Automatic  Disclosure  in  Discovery" — 

wiluam  w  schwarzer* 

[•Senior  United  States  District  Judge  and  Director,  Federal  Judicial  Center.  The  views  ex- 
pressed are  the  author's  and  do  not  necessarily  represent  those  of  the  Center  or  its  Board.  Alan 
Hirsch  assisted  in  the  preparation  of  the  article.] 

In  the  Fall  1992  issue  of  this  Review,  three  distinguished  authors  vigorously  op- 

Sosed  the  disclosure  provisions  of  the  proposed  amendment  of  Rule  26  of  the  Federal 
ules  of  Civil  Procedure.^  Their  article  is  thoroughly  researched  and  well-written 
but,  I  submit,  fails  to  tell  the  whole  story.  In  this  response,  I  will  analyze  the  five 
major  propositions  the  authors  advance  in  support  of  their  argument  that  the  pro- 
posal is  flawed  and  draw  attention  to  important  aspects  of  the  proposal  that  are  rel- 
evant to  whether  it  should  be  adopted. 

I.  THE  DISCLOSURE  CTANDARD  WILL  APPLY  TO  ALL  TYPES  OF  CIVIL  LITIGATION,  FROM 
SIMPLE  COLLECTION  CASES  TO  PATENT,  SECURITIES,  AND  ANTITRUST  CLAIMS.  THE 
ONLY  WAY  TO  FRAME  A  STANDARD  COVERING  SUCH  A  BROAD  RANGE  OF  CASES  IS  TO 
USE  THE  BROADEST,  MOST  NON-SPECIFIC  TERMS  ^ 

This  argument  proves  too  much.  The  federal  rules  are,  and  always  have  been, 
transsubstantive  and  applicable  to  all  categories  of  cases.  Discovery  in  all  cases  has 
been  governed  by  a  single  standard — requests  must  be  relevant  to  the  subject  mat- 
ter and  calculated  to  lead  to  the  discovery  of  admissible  evidence.  And  that  standard 
would  continue  to  govern  discovery  under  the  authors'  own  alternative  proposal. 

More  importantly,  the  authors  err  when  they  assert  that  the  standard  "will"  apply 
to  disclosure  in  all  types  of  cases.  They  fail  to  take  into  account  that  the  disclosure 
provision  in  Rule  26(aX  1)  is  in  effect  a  default  rule.  The  introductory  clause  states: 

Except  to  the  extent  otherwise  stipulated  or  directed  by  order  or  local 
rule,  a  party  shall  .  .  .^ 

This  opt-out  provision  would  give  courts  broad  power  to  alter  the  obligations 
under  the  rule."*  It  is  expected  that  courts  will,  by  local  rule,  exempt  certain  cat- 
egories of  cases  in  which  disclosure  would  make  no  sense,  such  as  social  security 
and  government  collection  cases.'  Courts  may  also  establish  different  tracks  for  dis- 
closure and  discovery  in  different  tyjjes  of  cases,  as  a  number  have  done  in  their 
expense  and  delay  reduction  plans  under  the  Civil  Justice  Reform  Act.^ 

It  is  also  expected  that  courts  will  enter  appropriate  discovery  and  disclosure  or- 
ders in  particular  cases,  employing  the  procedure  under  the  rule.  It  calls  for  a  man- 
datory pre-disclosure  conference  of  the  parties  under  Rule  26(D  to  discuss  the  claims 
and  defenses  and  develop  a  plan  for  disclosure  and  discovery,  followed  by  the  man- 
datory Rule  16  scheduling  conference  at  which  the  judge  takes  appropriate  action 
for  the  management  of  the  case,  including  making  orders  governing  discovery  and 
disclosure.  In  this  way,  courts  will  adapt  the  disclosure  modification  to  the  needs 
of  particular  cases,  such  as  complex  cases  in  which  the  issues  may  not  be  clearly 
denned  at  the  outset  of  the  litigation. 

The  authors,  moreover,  ignore  the  reality  that  most  civil  cases  litigated  in  the  fed- 
eral courts  are  "small"  cases  in  the  sense  that,  as  a  result  of  excessive  discovery 
activity,  the  cost  of  litigation  can  become  disproportionate  to  the  amount  at  stake. 


iBell,  Varner  and  Gottschallc,  Automatic  Disclosure  in  Discovery — The  Rush  to  Reform,  27 
Ga.L.Rev.  I  (Fall  1992)  ("Automatic  Disclosure").  The  article  quotes  relevant  portions  of  the  pro- 
posed amendment. 

2Id.  at39,  48-9. 

^This  is  the  text  of  the  provision  as  it  appears  in  the  proposed  amendments  transmitted  to 
the  Supreme  Court  on  Novemlaer  27,  1992.  The  text  of  the  amendment  as  it  appears  in  the  arti- 
cle (see  id.  at  3)  omits  the  words  "or  local  rule"  and  thus  conceals  the  fact  that  courts  may  over- 
ride the  disclosure  provisions  by  local  rule  as  well  as  by  case-specific  order  or  stipulation. 

■*The  opt-out  provision  will  in  effect  accomplish  what  the  authors  advocate,  id  53-57,  and  what 
Justice  Scalia  urged  be  done  (see  Supreme  Court  Order  April  22,  1993,  re  Amendments  to  the 
Federal  Rules  of  Civil  Procedure,  Scalia,  J,  dissenting,  at  5-6),  that  is,  to  permit  local  experimen- 
tation. 

^Contrary  to  the  authors'  suggestion,  the  opt-out  provision  is  no  limited  to  modificationn  on 
a  "case  by  case  basis.  "  Id.  at  37,  see  also  note  3. 

"The  escape  clause  is  sufficiently  broad  to  allow  for  considerable  variation  among  districts, 
the  result  of  which  will  be  to  make  available  experience  under  a  range  of  different  approaches, 
as  the  authors  urge.  Id.  at  57. 
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The  product  liability  and  other  complex  cases  about  Which  they  are  concerned  are 
only  a  small  percentage  of  the  docket  and  are  not  representative  of  the  overall  sys- 
tem.' Under  the  amendment,  counsel  in  those  cases  will  be  able  to  develop  proce- 
dural orders  appropriate  for  the  management  of  disclosure  and  discovery. 

It  is  in  the  universe  of  the  routine  cases  where  disclosure  is  intended  to  have  its 
principal  effect.®  In  those  cases  the  issues  generally  are  not  particularly  arcane  or 
obscure,  as  they  may  be  in  some  of  the  product  liability  cases  that  occupy  the  au- 
thors, and  the  information  to  be  disclosed  will  generally  be  obvious.  The  importance 
of  the  amendment  is  that  it  offers  a  device  to  cut  through  the  tangle  of  discovery 
that  now  ensnares  litigants  as  soon  as  the  action  begins.  Discovery  has  become  a 
knee-jerk  reflex  action  that  quickly  takes  on  a  life  of  its  own,  resulting  in  costs  that 
tend  to  deny  access  to  justice  to  both  plaintiffs  and  defendants.  The  amendment  is 
intended  to  encourage  early  definition  and  narrowing  of  issues  and  to  get  core  infor- 
mation on  the  table  quickly,  cheaply  and  without  adversariness,  in  the  hope  that 
this  will  bring  about  an  earlier  and  less  expensive  resolution.®  In  fact,  knowing  that 
this  is  how  the  rule  will  operate  may  deter  much  litigation  because  parties  will  be 
on  notice  that  they  cannot  play  the  discovery  game  in  the  hope  of  exhausting  their 
opponent  before  he  discovers  adverse  evidence  (or  the  lack  of  support  for  their  posi- 
tion).io 

II.  THE  DISCLOSURE  PROCESS  IS  BASED  ON  THE  PUZZLING  BELIEF  THAT  IT  WOULD 
RETURN  A  LEVEL  OF  PROFESSIONALISM  AND  HARMONY  TO  THE  DISCOVERY  PROCESS  11 

Though  this  is  a  consummation  devoutly  to  be  wished,  the  goals  of  the  amend- 
ment's supporters  are  more  modest.  The  amendment  grows  out  of  a  recognition  that 
the  unrestrained  operation  of  the  adversary  process  frustrates  its  larger  purpose  to 
promote  truth  finding.  As  it  functions  in  the  context  of  discovery,  the  adversary 
process  tends  to  have  the  opposite  result. ^^  Meaningful  discovery  requires  that  law- 
yers comply  with  an  obligation  to  disclose  and  produce  material  harmful  to  the  cli- 
ent's interest,  but  that  obligation  will  often  seem  in  conflict  with  the  postulate  of 
the  adversary  process  that  a  lawyer's  first  duty  is  to  protect  the  client's  interest. 
The  adversary  process  is  also  premised  on  the  presence  of  a  neutral  arbiter  to  over- 
see and  control  the  litigation;  yet  discovery  by  necessity  must  function  largely  with- 
out oversight  and  control. 

The  purpose  of  the  amendment  is  to  moderate  the  excesses  of  the  adversary  proc- 
ess in  two  ways:  1)  to  remove  any  doubt  that  the  lawyer  owes  a  duty  to  the  court 
to  make  disclosure  of  core  information  (though  no  more  disclosure  than  good  lawyers 
recognize  they  must  make  now  when  the  right  discovery  demand  is  made),i^  and 
2)  to  reduce  the  amount  of  controversy  over  discovery  that  some  lawyers  now  gen- 
erate, often  in  the  hope  of  wearing  down  their  opponent  and  delaying  the  evil  day 
when  they  must  produce  or  disclose  that  which  they  would  rather  withhold.  Disclo- 
sure will  not  make  litigation  all  sweetness  and  light,  but  by  making  a  lawyer's  obli- 
gation manifest,  it  should  eliminate  much  of  the  game  playing  common  to  discovery; 
consider  how  often  lawyers  ask  themselves,  "how  can  I  interpret  this  interrogatory, 
or  document  request,  to  avoid  giving  up  what  I  know  my  opponent  is  afler?"  While 
there  will  be  follow-up  discovery  after  disclosure  (such  as  depositions),  if  disclosure 
works  as  intended  much  important  information  will  first  have  been  exchanged. 

That  is  not  to  say  that  the  amendment  would,  as  the  authors  contend,  "undermine 
the  adversary  system  and  invade  the  work  product  of  attorney s."!"*  Their  assertion 
that  it  "ignores  both  the  work  product  doctrine  and  attorney-client  privileges"  is 

^During  the  statistical  year  ended  September  30,  1992,  product  liability  cases,  for  example, 
accounted  for  only  about  5%  of  all  civil  filings.  1992  Annual  Report  of  the  Director  of  the  Admin- 
istrative Office  of  the  U.S.  Courts,  Table  C-2.  See  also  Winter,  Foreword:  In  Defense  of  Discov- 
ery, 58  Brooklyn  L.  Rev.  263,  275-76  (1992)  ("Winter").  Judge  Winter  was  a  member  Or  the  Ad- 
visory Committee  on  Civil  Rules  and  paiticipated  in  the  deliberations  and  decisions  leading  to 
the  adoption  of  the  amendment. 

8  Winter,  note  7  at  275-76. 

^Advisory  Committee  Note,  subdivision  (a).  See  Winter,  note  6  at  271. 

^°See  Automatic  Disclosure,  note  1  at  12. 

"Id.  at  40. 

"^See,  generally,  Schwanser,  The  Federal  Rules,  The  Adversary  Process,  and  Discovery  Re- 
form, 50  U.  of  Pitt.  L.  Rev.  703  (Spring  1989)  ("Federal  Rules  and  the  Adversary  Process"). 

^^"AU  attorneys,  as  'officers  of  the  court,"  owe  duties  of  complete  candor  and  primaiy  loyalty 
to  the  court  before  which  they  practice.  An  attorney's  duty  to  a  client  can  never  outweigh  his 
or  her  responsibility  to  see  thai  our  system  of  justice  functions  smoothly"  Malautea  v.  Suzuki 
Motor  Company,  Lid.  F2d  (llth  Cir.  April  9,  1993). 

1*  Automatic  Disclosure,  note  1  at  46-48. 
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simply  wrong.^^  Rule  26(bX5)  specifically  allows  parties  to  assert  a  work-  product 
or  privilege  claim  before  materials  subject  to  such  a  claim  need  to  be  disclosed  or 
before  a  party  may  depose  a  witness. ^^  The  rule  requires  nothing  to  be  disclosed 
(such  as  privileged  or  irrelevant  matter  or  work  product)  that  womd  not  now  have 
to  be  disclosed  if  requested — it  "simply  [does]  away  with  the  need  for  a  party  to 
make  a  formal  request  for  discovery  and  with  the  opportunity  for  the  adversary  to 
resist."!' 

Nor  would  the  rule  require  counsel  to  "use  his  or  her  creative  and  analytical  tal- 
ents to  discern  the  theories  of  the  adversary"  to  determine  what  to  disclose.^^  The 
rule  requires  disclosure  only  of  "discoverable  information  relevant  to  disputed  facts 
alleged  with  particularity  in  the  pleadings."!^  As  the  Advisory  Committee  note 
points  out,  the  extent  of  the  disclosure  obligation  is  directly  proportional  to  the  spec- 
ificity of  the  allegation;  vague  and  conclusory  allegations  do  not  obligate  lawyers  to 
search  out  witnesses  and  documents  to  make  the  opponent's  case.^"  What  the  rule 
should  accomplish  is  to  reduce  the  cost  and  delay  of  getting  at  plainly  relevant  core 
information  would  limit  the  opportunities  to  obstruct  and  delay  the  disclosure  of 
such  information  when  it  has  potentially  adverse  consequences.  If  in  the  process  it 
also  helps  raise  the  level  of  professionalism  and  restore  a  measure  of  civility,  so 
much  the  better.^i 

III.  THE  VAGUENESS  OF  THE  DISCLOSURE  RULE  WILL  INCREASE  MOTION  PRACTICE 22 

In  support  of  their  contention,  the  authors  refer  to  allegations  from  what  they  de- 
scribe as  a  "typical  case  filed  in  federal  court":23 

Defendant  .  .  .  placed  said  automobile  into  the  stream  of  commerce  in  a 
defective  condition,  unreasonably  dangerous  for  use  .  .  .2* 

The  authors  maintain  that  under  the  proposed  disclosure  rule,  such  a  pleading 
would  give  the  defendant  "no  basis  to  determine  what  or  how  much  information 
should  oe  disclosed.  .  .  .2^  The  short  answer  is  that  such  an  allegation,  failing  to 
"allege  .  .  .  facts  with  particularity,"  does  not  trigger  an  obligation  to  disclose.26 
Moreover,  such  pleadings  in  the  present  discovery  regime  routinely  lead  to  vague, 
catch-all  discovery  reauests  that  do  not  measure  up  to  the  standards  the  authors 
hold  out  in  the  artiae:  "specific"  requests  conveying  "clear  and  distinct  obliga- 
tions."2?  All  too  often,  requests  do  not,  as  the  authors  think  they  should,  "identify 
with  some  degree  of  specificity  those  documents  the  party  needs.  .  .  ."2®  The  au- 
thors will  no  doubt  concede  that  lawyers  are  commonly  left  "wondering  whether 
countless  individuals,  documents,  data  collections,  and  tangible  things  should  be  in- 
cluded in  the  .  .  .  disclosures."29  There  is  no  reason  to  suppose  that  motion  prac- 


16  Id.  at  5. 

18  Winter,  note  7  at  270. 

"Id.  at  271.  The  authors'  suggestion  that  the  amended  rule  would  somehow  undermine  attor- 
neys' ethical  obligations  by  requiring  disclosure  of  information  "harmful  to  the  client's  cause" 
is  baseless.  Automatic  Disclosure,  note  1  at  5.  Lawyers  are  under  the  same  obligation  now,  but 
their  efforts  to  evade  it  cause  much  of  the  delay  and  expense  in  discovery.  Opposition  to  disclo- 
sure as  "fundamentally  incompatible"  with  the  adversary  process  has  turned  a  blind  eye  to  a 
lawyer's  professional  obligations.  See  the  ABA's  statement  quoted  in  Automatic  Disclosure,  note 
1  at  46-47. 

18  Id.  at  5. 

"Rule  26(a)(lXA)  and  (B)(emphasis  added). 

2°  Advisory  Committeee  Note,  subdivision  (a),  paragraph  (1)  Winter,  note  7  at  269. 

21  Justice  Scalia,  in  his  dissent,  observes  that  "the  [disclosure]  regime  does  not  fit  comfortably 
within  the  American  judicial  system,  which  relies  on  adversarial  litigation  to  develop  the  facts 
before  a  neutral  decisionmaker."  Order  note  4,  at  5.  But  the  problem  (and  the  circumstance  ani- 
mating this  reform  effort)  is  that  the  safeguards  and  incentives  of  the  adversary  process  do  not 
work  well  in  the  discovery  process  which  largely  occurs  out  of  sight  of  the  "neutral 
decisionmaker."  See  Federal  Rules  and  the  Adversary  Process,  note  12,  at  713. 

22  Automatic  Disclosure,  note  1  at  5,  41-42. 

23  While  allegations  such  as  those  quoted  in  the  text  from  a  product  Hability  case  must  be 
dealt  with,  they  are  hardly  typical  of  Federal  Court  pleadings.  See  note  3. 

24  Automatic  Disclosure,  note  1  at  42. 

26  Id  qi  42. 

2«  Winter,  note  7  at  269. 

27  Automatic  Disclosure,  note  1  at  42,  49. 
2«Id.  at  47. 

2»Id.  at  42.  And  the  present  regime  regularly  "plac[es]  upon  lawyers  the  obligation  to  disclose 
information  damaging  to  their  clients  ...  in  a  context  where  the  lines  between  what  must  be 
disclosed  and  what  need  not  be  disclosed  are  not  clear  but  require  the  exercise  of  considerable 
judgment."  Scalia,  Order  note  4,  at  5.  As  discussed  in  the  text,  the  Mandatory  pre-disclosure 
conference,  followed  by  the  Rule  16  conference,  will  clarify  the  disclosure  obligation  more  efTec- 
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tice  will  incease  under  disclosure  over  what  now  occurs  to  resolve  discovery  dis- 
putes, and  the  authors'  dire  prediction  is  not  supported  by  the  early  experience  of 
the  approximately  twenty-four  districts^"  that  have  adopted  variants  of  prediscovery 
disclosure. 

To  the  contrary,  there  are  reasons  to  expect  that  motion  practice  will  be  reduced. 
One  reason  is  the  pre-disclosure,  pre-discovery  conference  mandated  by  amended 
Rule  26(f),  followed  by  the  Rule  16  conference  with  a  judge  leading  to  an  order  that 
would  govern  disclosure  and  future  discovery.^^  This  procedure  will  help  identify 
and  clarify  issues,  thus  cutting  through  the  kinds  of  amorphous  and  uninformative 
allegations  that  concern  the  authors.  The  procedure  will  define  the  issues,  where 
necessary,  and  thereby  the  scope  of  disclosure  and  discovery,  and  will  anticipate  and 
avoid  disputes.  Parties  will  be  required  to  develop  a  plan  for  disclosure  and  discov- 
ery in  light  of  the  issues  at  the  outset  of  the  litigation. ^^  Another  reason  why  motion 
practice  may  be  reduced  is  that  as  disclosure  reduces  the  amount  of  discovery  need- 
ed, there  will  be  fewer  opportunities  for  disputes  leading  to  motions.  Finally,  the 
disclosure  regime  should  put  a  damper  on  the  proclivity  of  some  lawyers  to  use  un- 
certainties that  surround  many  discovery  requests  as  an  invitation  to  obstruct, 
delay,  avoid  and  harass,  spawning  disputes  and  motions  to  resolve  them.^^ 

The  authors'  contention  that  early  judicial  involvement  is  essential  to  a  cost-elTec- 
tive  discovery  process  is  unassailable,  but  it  is  difficult  to  see  why  they  view  the 
proposed  rule  as  substituting  "motion  practice"  for  judicial  involvement.^  Judicial 
involvement  is  mandated  by  Rule  16;  in  the  disclosure  system,  that  involvement  will 
be  more  effective  than  it  is  now,  or  would  be  under  the  authors'  own  proposal,  be- 
cause it  will  be  informed  by  the  parties'  early  disclosures.  The  attorneys  will  become 
more  knowledgeable  about  their  own  and  the  opponent's  case  earlier  than  is  now 
the  practice,  and  that  in  turn  will  lead  to  the  judge  being  better  informed  about  the 
case.  As  a  result,  the  Rule  16  conference  will  be  more  productive,  and  the  orders 
made  will  be  more  on  target  in  guiding  future  discovery;  this  too  should  reduce  mo- 
tion practice.^'^ 

IV.  THE  VAGUENESS  OF  THE  RULE  WOULD  LEAD  TO  OVER-PRODUCTION  OF  MARGINALLY 
RELEVANT  DOCUMENTS  AND  INFORMATION  ^^ 

The  rule  requires  disclosure,  not  production.  With  respect  to  persons  having  dis- 
coverable information,  it  requires  a  brief  statement  identifying  them  and  the  sub- 
jects of  their  information.  With  respect  to  relevant  documents,  it  requires  a  "descrip- 
tion by  category  and  location."^''  Armed  with  this  information,  the  opponent  should 
be  able  to  request  only  what  is  considered  relevant  and  useful,  avoiding  over-produc- 
tion. This  should  lead  to  more  cost-effective  discovery.  If  request  nevertheless  engen- 
ders over-production,  the  cause  does  not  lie  in  disclosure  but  in  a  possible  misuse 
of  the  discovery  process. 


lively  than  the  existing  discovery  regime  and  will  ameliorate  the  concern  over  having  to  disclose 
on  a  lawyer's  "own  Initiative."  Id. 

30  See  id.  at  20. 

31  Advisory  Committee  Note,  subdivision  (1)  The  authors'  criticism  (Automatic  Disclosure  note 
I  at  52)  that  the  Rule  26(0  conference  "is  almost  totally  unrelated  to  the  discovery  process"  is 
belied  by  a  reading  of  the  rule;  among  other  things,  the  rule  will  require  the  attorneys  to 
"submit[]  to  the  court  within  10  days  after  the  meeting  a  written  report  outlining  the  [discovery] 
plan."  The  principal  difference  between  the  proposed  rule  and  the  authors'  proposal  is  that  the 
latter  separates  the  discovery  order  fi-om  the  order  entered  under  Rule  16.  As  discussed  here, 
however,  it  makes  more  sense  for  a  judge  to  enter  a  combined  scheduling/discovery  order  after 
the  comprehensive  consideration  of  the  case  envisioned  for  the  Rule  16  conference.  In  other  re- 
spects, the  authors'  "Meet  and  confer"  rule,  see  id.  at  50-51,  would  function  just  as  the  process 
under  the  amendment. 

32  Thus  accomplishing  exactly  what  the  authors  advocate.  See  id.  at  49. 

33  See,  for  example,  Malautea  v.  Suzuki  Motor  Company,  F2d  (1 1th  Cir.  April  9,  1993). 
^'The  Advisory  Committee's  purpose  of  accelerating  the  exchange  of  basic  information  and 

eliminating  paperwork  associated  in  requesting  it  can  hardly  be  equated,  as  the  authors  suggest, 
with  a  "desire  to  reduce  judicial  involvement."  Id.  at  53  (emphasis  in  original). 

36  As  anyone  having  experience  with  early  Rule  16  conferences  knows,  their  principal  short- 
coming is  that  the  attorneys  often  know  little  about  their  own  case  and  less  about  their  oppo- 
nent's and  thus  are  unable — and  sometimes  also  unwilling — to  disclose  much  to  the  judge.  This 
in  turn  leaves  the  judge  largely  flying  blind  early  in  the  case. 

38  Automatic  Disclosure,  note  1  at  5,  43-44. 

3''The  rule  provides  a  procedure  for  resolving  any  uncertainties  over  the  scope  of  the  required 
disclosure.  See  note  28  and  accompanying  text. 
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V.  AUTOMATIC  DISCLX)SURE  WILL  ALMOST  CERTAINLY  INCREASE  COSTS  ^^ 

The  authors  do  not  defend  the  existing  discovery  regime;  they  acknowledge 
"unanimity  .  .  .  that  discovery  is  now  overused  and  abused  .  .  .  and 
that  .  .  .  the  process  requires  lawyers  to  try  their  cases  twice:  once  during  discov- 
ery and  .  .  .  once  again  at  trial. "^^  What  evidence  is  there  to  suggest  that  a  disclo- 
sure regime  will  increase  costs  over  the  existing  discovery  regime?  The  authors' 
speculation  that  it  will  is  based  on  propositions  this  discussion  has  shown  to  be  un- 
founded and  derived  from  an  erroneous  and  somewhat  myopic  view  of  the  meaning 
and  operation  of  the  rule. 

There  is  in  fact  reason  to  expect  savings  both  in  money  and  time.  Disclosure  will 
obviate  wasteful  and  unnecessary  discovery .'*°  Parties  will  not  have  to  labor  to  dis- 
cover the  identity  of  persons  (known  to  the  opponent)  with  relevant  information,  and 
they  will  be  saved  from  talking  unnecessary  depositions  of  persons  who  turn  out  not 
to  have  information.  Similarly  they  will  be  spared  the  cost  of  identifying  relevant 
documents  and  seeking  production  of  irrelevant  matter,  and  they  will  be  able  to  ob- 
tain documents  more  quickly,  making  them  more  readily  available  at  depositions. 

No  one  can,  of  course,  predict  with  assurance  how  practice  under  the  aisclosure 
provisions  will  turn  out.  But  the  case  for  discovery  reform  is  overwhelming,^^  and 
disclosure  has  compelling  logic  on  its  side  and  is  surrounded  by  ample  safeguards. 
It  is  part  of  a  package  which  contains  other  desirable  features  of  which  the  authors 
do  not  complain,  such  as  the  early  disclosure  required  of  plaintiffs  damage  computa- 
tion and  the  extensive  pretrial  disclosure  of  the  content  and  basis  of  expert  testi- 
mony. Reform  is  never  a  sure  thing,  nor  without  some  pain — it  has  been  described 
as  taking  the  bone  away  from  the  dog.  But  the  proposed  amended  rule  has  received 
extraordinarily  lengthy  and  thoughtful  consideration  and  deserves  support. 

Mr.  Hughes.  The  mandatory  disclosure  provision  of  rule  26  al- 
lows for  a  local  rules  option,  as  you  just  indicated,  Judge 
Schwarzer.  Aren't  you  concerned  that  many  courts  will  opt  out  of 
the  mandatory  disclosure  and  perhaps  balkanize  the  discovery 
process  in  Federal  practice? 

Judge  Schwarzer.  Well,  there  is  now  a  considerable  diversity  in 
discovery  practices  in  local  rules  and  general  orders  as  a  result  of 
the  process  initiated  by  the  Civil  Justice  Reform  Act,  which  calls 
on  courts  to  identify  their  problems  and  to  work  out  their  own  solu- 
tions. This  will  legitimate  it. 

Now,  in  fact,  there  are  wide  disparities  in  the  practice  in  Federal 
courts  in  any  event.  Individual  judges  have  different  ways  of  going 
about  it.  I  don't  think  that  this  will  aggravate  the  present  situa- 
tion, but  it  will  provide  opportunities  for  improving  the  process  and 
legitimate  those  improvements. 

So  I  don't  think  that  is  a  problem  that  is  attributable  to  these 
amendments. 

Mr.  Hughes.  Judge  Keeton,  the  Advisory  Committee  on  Civil 
Rules  recommended  that  rule  11  sanctions  be  mandatory,  but  the 
Rules  Committee  changed  that  to  discretionary.  There  was,  how- 
ever, no  rationale  given  for  the  change.  I  wonder  if  you  can  inform 
the  subcommittee  of  the  rationale  of  the  Rules  Committee  for  its 
particular  action. 

Judge  Keeton.  Yes.  I  think  there  were  two  principal  reasons 
that  the  majority  of  the  standing  committee  voted  to  change  that 
"shall"  to  "may."  One  is  concern  that  there  had  been  a  growing 
body  of  discovery  disputes,  rule  11  disputes  that  required  judicial 
hearings  and  action  after  the  1983  change  was  made. 


^*  Automatic  EMsclosure,  note  1  at  5,  44-46. 

3»Id.  at  11. 

■**'The  discloeing  party's  "obligation  under  subdivision  (gXl)  lo  make  a  reasonable  inquiry  into 
the  facts  of  the  case,"  Advisory  Committee  Note  Paragraph  (IXD),  is  no  more  than  a  lawyer's 
minimum  professional  obligation  of  due  care. 

*iThe  authors  agree  that  reform  is  needed  See  id.  at  4,  39. 
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Now,  the  fact  that  it  occurred,  the  correlation  with  the  1983 
amendment,  doesn't  necessarily  mean  there  is  a  cause-and-effect 
relation,  but  it  created  a  concern.  And  I  think  that  concern  is  ex- 
plained a  bit  when  I  suggest  a  second  reason;  that  there  is  also 
concern  that  the  mandatory  sanction  was  having  an  effect,  adverse 
effect,  overdeterrent  effect  against  assertions  of  claims  that  in- 
volved a  proposal  by  an  advocate  for  modification  or  extension  of 
precedents. 

We  do  not  want  to  have  sanctions  against  legitimate  requests  for 
the  courts  to  modify  or  extend  precedents.  But  if  there  is  a  man- 
date that  whenever  a  violation  of  rule  11  occurs  there  must  be  a 
sanction,  then  there  may  be  overdeterrence. 

In  this  connection,  I  think  trial  lawyers  are  especially  sensitive 
today  to  something  I  think  was  not  discussed  in  the  1983  Rules  En- 
abling Act  process  discussion;  that  is,  it  is  impossible  to  limit  the 
effect  of  a  sanction  to  just  what  the  judge  orders,  because  we  have 
a  legal  malpractice  system  in  which  every  sanction  has  to  be  re- 
ported to  the  insurers.  They  quite  legitimately  have  an  interest 
in  it. 

Sometimes  the  real  impact  of  a  sanction  is  far  beyond  what  was 
contemplated  by  the  rulemakers  or  by  the  trial  judge  in  imposing 
it.  And  I  think  those  two  things  put  together  gave  us  a  concern 
that  we  were  having  more  litigation  over  rule  11  violations  than 
was  appropriate,  and  perhaps  overdeterrence  of  some  behavior  that 
we  do  not  want  to  deter — that  is,  the  legitimate  urging  of  amend- 
ment, modification,  or  extension  of  precedent. 

Mr.  Hughes.  Rule  11,  the  proposed  change  in  rule  11,  also  seems 
to  contradict  what  the  U.S.  Supreme  Court  recently  said  in  Cooter 
&  Gell  V.  Hartmarx  Corporation  (1990).  In  that  case  the  Court  said, 
"Baseless  filing  puts  the  machinery  of  justice  in  motion,  burdening 
courts  and  individuals  alike  with  needless  expense  and  delay.  Even 
if  the  careless  litigant  quickly  dismisses  the  action,  the  harm  trig- 
gering rule  ll's  concerns  has  already  occurred.  Therefore,  a  litigant 
who  violates  rule  11  merits  sanctions  even  after  a  dismissal." 

Aren't  the  amendments  that  are  proposed  to  rule  11  in  effect  re- 
versing that  rationale? 

Judge  Keeton.  Not  truly,  for  this  reason.  The  Supreme  Court  in 
that  case  was  interpreting  rule  11  as  it  existed.  And  the  Supreme 
Court  has  been  very  faithful  to  the  proposition  that  when  they  are 
interpreting  rulings,  as  when  they  are  interpreting  statutes,  they 
do  not  engage  in  independent  policy  analysis,  but  instead  an  analy- 
sis of  the  underlying  policies  manifested  in  the  statute  or  in  the 
rule. 

Careful  examination  of  the  opinion  of  the  Court  in  that  case  dis- 
closes that  was  exactly  what  they  were  doing.  We  more  recently, 
as  the  committee  is  aware,  I  know,  have  been  concerned  about  an- 
other case,  the  Lumberman's  case,  in  which  the  Chief  Justice's 
opinion,  again,  interprets  a  rule  with  respect  to  particularity  of 
pleadings  exactly  the  way  they  read  it,  but  then  suggests  perhaps 
the  Rules  Committees  should  reexamine  it.  That  is  what  we  are 
doing. 

So  we  have  reexamined  rule  11  in  this  circumstance  and  have 
made  a  recommendation,  which  of  course  goes  through  the  Su- 
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preme  Court  as  well  as  here,  for  a  reconsideration  of  the  underly- 
ing policy  of  the  rule  as  it  existed  with  the  1983  amendment. 

Mr.  Hughes.  Judge  Pointer,  the  criticism  leveled  at  rule  30(b) 
concerns  the  reliability  of  audio  and  videotape.  How  do  you  respond 
to  concerns  that  crucial  evidence  may  be  lost  or  distorted  through 
that  process? 

Judge  Pointer.  I  would,  number  one,  say  that  while  I  have  had 
videotaped  depositions  used  in  cases  before  me,  it  is  not  that  fre- 
quent, so  perhaps  if  I  had  had  it  occur  more  frequently  I  would 
know  more  of  that  problem.  I  have  not  seen  any  indication  that 
when  videotaped  depositions  were  used  at  trial  there  was  any  prob- 
lem with  accuracy,  faithfulness,  fairness,  or  indeed  up  to  this  point, 
with  the  durability  of  the  record. 

I  have  seen  and  heard  those  comments.  I  simply  have  no  experi- 
ence that  would  substantiate  them. 

Mr.  Hughes.  There  seems  to  be  some  agreement,  Judge  Keeton, 
that  the  cost  of  discovery  must  be  reduced.  Shouldn't  we  look  to  the 
results  of  the  pilot  programs  that  were  introduced  in  the  Civil  Jus- 
tice Reform  Act  of  1990  first? 

Judge  Keeton.  Certainly  it  is  important  for  us  to  use  those  ex- 
periments that  the  Civil  Justice  Reform  Act 

Mr.  Hughes.  Why  do  we  engage  in  such  demonstration  projects 
and  experiments  if  we  don't  await  the  results  before  we  make  per- 
manent changes? 

Judge  Keeton.  Well,  actually  that  point  introduces  another  rea- 
son that  the  amendment  that  is  now  before  you  should  be  adopt- 
ed— for  the  reason  that  there  exists  a  problem,  which  some  of  us 
may  have  to  decide  judicially  in  an  individual  case,  about  whether 
there  is  some  conflict  between  the  Rules  Enabling  Act  and  the  Civil 
Justice  Reform  Act. 

Mr.  Hughes.  Have  there  been  any  challenges  to  the  experi- 
mental rules? 

Judge  Keeton.  I  am  not  aware  of  one  that  has  come  up  yet.  It 
is  an  issue  that  has  been  discussed  in  some  circles  in  the  bar,  and 
bench/bar  discussion.  I  am  hoping  we  don't  have  to  face  it,  because 
it  would  be  a  difficult  problem.  And  if  these  amendments  go 
through,  I  hope  that  they  would  be  effective  then  by  December  1 
at  a  time  before  we  are  likely  to  have  those  challenges  presented. 

Judge  Pointer.  Mr.  Chairman,  may  I  intervene? 

Particularly  if  Congress  were  to  pass  legislation  that  at  this 
point  suspends  the  effective  date  or  renounces  the  changes  as  they 
relate  to  rule  26(a)(1),  it  seems  to  me  it  is  going  to  aggravate  the 
problems  of  whether  disclosure  plans  are  permissible  under  CJRA 
when  Congress  has  taken  action  in  effect  saying  "no"  to  some  kind 
of  authorization. 

Judge  Schwarzer.  Mr.  Chairman,  may  I  add  something  about 
the  studies  under  the  Civil  Justice  Reform  Act? 

There  are  two  sets  of  districts.  You  referred  to  both.  There  are 
so-called  demonstration  districts,  which  are  conducting  various 
kinds  of  alternate  dispute  resolution  methods  and  procedures,  and 
they  are  being  evaluated.  They  have  nothing  to  do  with 

Mr.  Hughes.  Have  they  all  been  implemented,  all  20? 

Judge  Schwarzer.  Well,  there  are  five  demonstration  districts, 
and  they  are  in  operation,  and  they  are  currently  being  evaluated. 
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In  addition  to  that,  there  are  10  districts,  10  pilot  districts  and  10 
comparison  districts.  They  will  be  evaluated  at  the  end  of  the  7- 
year  period  by  the  Rand  Corp.  that  is  now  launching  a  study.  But 
they  would  be  evaluated  with  respect  to  the  overall  impact  of  the 
measures  that  have  been  adopted  as  part  of  the  civil  justice  ex- 
pense and  delay  reduction  plans,  of  which  discovery  may  or  may 
not  be  a  feature,  but  in  which  many  other  procedures  like  tracking 
and  differentiated  case  management  and  other  aspects  are  in- 
volved. 

So  you  will  not  under  those  evaluations  get  a  discemable,  specific 
study  that  will  determine  the  impact  of  the  use  of  disclosure.  It  will 
be  an  overall  study  of  the  impact  of  the  civil  justice  expense  and 
delay  reduction  plans,  measures  that  have  been  adopted  compared 
to  other  districts  that  have  not  adopted  similar  plans. 

So  you  are  not  going  to  know  a  let  more  about  discovery  or  dis- 
closure at  the  end  of  the  7-year  period. 

Mr.  Hughes.  I  have  some  other  questions,  but  I  will  recognize 
the  distinguished  gentleman  from  California. 

Mr.  MOORHEAD.  Thank  you,  Mr.  Chairman. 

I  guess  there  is  a  very  fine  line  for  lawyers,  whether  they  aggres- 
sively take  care  of  the  needs  of  their  clients  and  perhaps  stretch 
the  rules  in  order  to  do  that  sometimes,  or  whether  they  lay  back 
and  are  very  docile  and  follow  the  rules  that  have  been  set  before 
them  without  testing  them.  They  get  into  trouble  either  way. 

I  guess  that  is  the  reason  this  rule  11  is  somewhat  controversial, 
because  it  is  important  that  the  court  be  able  to  control  the  admin- 
istration of  justice  that  is  before  it,  and  at  the  same  time  it  is  also 
important  that  lawyers  be  able  to  take  care  of  the  needs  of  their 
clients  as  the  law  provides  the  ability  to  do  so.  I  suppose  what  you 
are  trying  to  reach  here  is  an  area  that  can  bring  those  two  things 
together. 

Insofar  as  the  safe  harbor  provision,  does  that  encourage  people 
to  really  stretch  the  rules,  the  lawyers  to  really  stretch  the  rules, 
knowing  that  if  they  get  caught  at  it  they  can  pull  back?  Or  is  it 
a  justifiable  change? 

Judge  Pointer.  If  I  may,  Mr.  Chairman  and  members  of  the 
committee,  the  21-day  safe  harbor  provisions  will  not  encourage  the 
filing  of  frivolous  claims  or  defenses,  because  it  does  not  provide  a 
safe  harbor  for  judicially  initiated  sanctions.  It  solely  relates  to 
sanctions  initiated  upon  motion  of  a  party.  The  courts  still  can  say, 
"You  should  have  an  imposed  sanction." 

It  does  not  in  any  way  prevent,  for  example,  the  filing  of  inde- 
pendent lawsuits  for  malicious  prosecution.  What  it  does  is  say  as 
to  this  particular  rule  in  the  process,  we  are  going  to  pull  back 
somewhat  in  order  to  give  people  a  better  chance  when  being  noti- 
fied, Hey,  your  pleading  is  off  the  wall,  to  say  on  review,  "Yes,  and 
to  withdraw  it." 

At  the  present  time  when  that  concern  is  raised,  the  attorney 
confronted  with  that  motion  has  a  very  difficult  choice  to  make. 
Not  only  is  there  the  problem  of  potential  conflicts  of  interest  be- 
tween tne  attorney  and  the  client,  which  sometimes  even  result  in 
having  to  get  separate  counsel  because  of  the  rule  11  motion  sepa- 
rating the  attorney  from  the  client,  but  it  also  makes  it  more  dif- 
ficult for  a  lawyer  to  withdraw  that  potentially  offensive  conten- 
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tion,  because  you  are  then  virtually  acknowledgping  that  there  was 
something  wrong  with  your  pleading. 

And  so  it  was  in  that  light  as  well  as  to  get  the  court  out  of  this 
process  to  the  extent  we  could,  that  we  thought  the  21-day  safe 
harbor  on  motions  by  the  attorney  was  desirable. 

Mr.  MOORHEAD.  Along  that  same  line  is  the  discouragement  of 
the  payment  of  litigation  expenses.  Are  you  recommending  that  so 
that  there  wouldn't  be  encouragement  for  counsel  on  the  other  side 
to  bring  these  motions? 

Judge  Pointer.  I  would  say  that  is  a  part  out  of  it.  We  do  not 
believe  that  through  the  vehicle  of  obtaining  some  private  gain, 
that  is,  attorneys'  fees  for  matters  not  connected  with  the  filing  of 
the  motion  itself  but  for  other  things  that  arose  out  of  the  pleading 
to  which  the  rule  11  motion  was  addressed,  we  don't  believe  there 
should  be  that  kind  of  encouragement  to  file  those,  and  it  should 
be  viewed,  rule  11,  as  one  that  really  is  addressed,  as  rule  11  right 
now  states,  to  representations,  or,  in  this  instance,  misrepresenta- 
tions to  the  court.  That  is  really  what  rule  11  is  designed  to  do. 

We  think  that  by  shifting  over  to  a  deterrent  mode  as  opposed 
to  a  compensatory  mode,  and  both  would  be  perhaps  legitimate  ob- 
jectives, both  were  there  when  the  1983  version  was  adopted,  and 
over  time  the  court  said,  "We  want  to  move  and  call  this  deter- 
rence." 

And  that  is  what  we  have  attempted  to  do,  is  to  follow  that 
model,  that  the  sanctions  themselves  should  be  viewed  from  the 
standpoint  of  deterrence,  not  as  compensation,  and  except  in  very 
unusual  situations,  monetary  awards  would  not  go  to  the  other 
side. 

Mr.  MooRHEAD.  How  do  these  mandatory  sanctions  work  in  the 
courtroom?  What  is  your  reason  for  going  to  the  discretionary  sanc- 
tions? 

Judge  Pointer.  Back  to  what  Judge  Keeton  had  to  say  on  this, 
the  issue  of  mandatory  sanctions  is  to  some  degree  illusory  because 
although  the  rule  has  stated  "shall  impose,"  in  fact  and  in  practice 
many,  many  judges  have  used  the  word  "may"  in  that  process,  ei- 
ther in  deciding  when  there  has  been  a  violation,  and  there  is  some 
discretion  in  that,  if  you  look  at  the  standards  for  review,  you  see 
that  it  is  on  review  treated  as  discretionary;  but  also  and  more  par- 
ticularly in  the  type  of  sanction  that  is  imposed.  The  judges  under 
the  1983  version  were  given  discretion  as  to  the  type  of  sanctions. 

Therefore,  the  judge  could  say,  "Well,  there  has  been  a  sanction, 
there  has  been  a  violation,  but  here  is  going  to  be  the  sanction." 
And  in  effect  it  is  a  mere  pat  on  the  back  of  the  wrist,  and  in  effect 
you  have  had  an  actual  practice  in  many  courts  of  treating  the  rule 
as  discretionary  even  though  the  wording  of  it  was  mandatory. 

Mr.  MooRHEAD.  Maricopa  County,  AZ,  has  been  experimenting 
for  over  a  year  with  a  disclosure  requirement  similar  to  rule 
26(a)(1).  These  attorneys  reported  overwhelmingly  that  disclosure 
has  increased  the  cost  of  litigation,  chilled  the  willingness  of  clients 
to  disclose  information  to  their  own  counsel,  and  has  not  led  to  ear- 
lier disposition  of  cases  nor  reduced  unnecessary  adversarial  con- 
duct. 

Is  this  the  only  survey  that  you  know  of  that  has  been  conducted 
on  this? 


39 

Judge  Pointer.  I  am  not  even  aware  of  that  as  a  formal  survey, 
and  on  inquiry  about  it  earlier  with  attorneys  from  Arizona,  attor- 
neys were  unaware  of  any  formal  survey  having  been  conducted. 
That  is  not  to  say  there  have  not  been  some  informal  surveys 
taken. 

It  should  be  noted,  however,  that  the  Arizona  disclosure  require- 
ments are  far  more  expansive  than  the  relatively  modest  default 
provisions  contained  in  26(a)(1). 

Answering  your  question,  I  know  of  no  formal  study  anywhere, 
Arizona  or  elsewhere. 

Mr.  MooRHEAD.  Do  you  have  a  comment,  Mr.  Schwarzer? 

Judge  Schwarzer.  No.  I  have  been  following  what  is  going  on  in 
Arizona  because  I  have  a  personal  interest  in  it.  I  have  never  heard 
of  such  a  survey. 

Mr.  MooRHEAD.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Hughes.  The  gentleman  from  Wisconsin. 

Mr.  Sensenbrenner.  Thank  you  very  much,  Mr.  Chairman, 

I  am  concerned  about  both  of  the  major  proposed  rule  changes, 
and  I  think  perhaps  I  will  start  out  with  the  proposed  change  in 
rule  11,  and  direct  my  comments  toward  Judge  Keeton. 

I  think  we  all  know  we  have  a  litigation  explosion  in  this  coun- 
try. The  cost  of  this  litigation  is  lowering  American  productivity, 
which  costs  us  jobs  and  also  costs  us  both  domestic  and  inter- 
national markets.  And  somehow  we  have  got  to  get  a  handle  on  our 
suit-happy  society  without  trampling  on  the  rights  of  those  who 
have  been  legitimately  injured  as  a  result  of  either  negligence  or 
a  violation  of  the  law  applicable  standard  by  someone  else. 

Rule  11,  as  it  was  originally  promulgated,  I  believe  was  designed 
to  prevent  the  filing  of  frivolous  lawsuits  that  were  more  designed 
to  force  a  settlement  because  it  would  be  cheaper  to  settle  the  case 
than  to  expend  the  money  to  defend  the  case  and  have  the  jury  de- 
termine that  the  defendant  was,  quote,  "not  guilty,"  unquote,  of 
whatever  is  being  alleged. 

My  feeling  of  the  proposed  change  in  rule  11  is  that  by  taking 
away  the  mandatory  sanctions,  you  are  going  to  have  more  frivo- 
lous lawsuits  filed  simply  because  the  attorney  that  files  the  frivo- 
lous lawsuit  knows  that  he  can  escape  the  sanction  if  he  gets 
caught  and  can  withdraw  that  frivolous  pleading  or  frivolous  mo- 
tion within  21  days  if  someone  objects. 

Now,  the  benefit,  therefore,  I  think  flows  to  those  who  are  filing 
these  types  of  pleadings  and  perhaps  who  are  Federal  district 
judges  who  don't  have  to  spend  as  much  time  on  the  bench  listen- 
ing to  rule  11  motions,  and  the  victim  is  really  the  person  who  has 
been  on  the  receiving  end  of  this. 

Now,  how  does  your  proposed  change  to  rule  11  encourage  justice 
by  letting  those  who  are  responsible  for  filing  fi-ivolous  pleadings 
off  the  hook  with  no  monetary  damages,  and  make  a  victim  who 
has  received  a  frivolous  pleading  have  to  expend  the  money  in  an 
uncompensated  way  to  bring  a  motion  before  the  court  to  pressure 
the  withdrawal  under  the  safe  harbor  provisions? 

Judge  Keeton.  Well,  let  me  say  first,  I  fully  agree  with  your 
statement  of  the  conflicting  interests  that  we  have  to  accommodate 
here. 
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Second,  I  do  not  think  that  the  proposed  amendments  that  are 
now  before  you  give  a  free  pass  for  frivolous  lawsuits.  Number  one, 
the  judge  still  may  sanction  sua  sponte.  The  rule  only  requires  that 
a  party's  motion  go  through  the  process  of  giving  notice  and  an  op- 
portunity to  withdraw  first. 

Third,  the  party  who  thinks  the  lawsuit  is  frivolous  may  give 
that  notice  immediately,  the  21  days  starts  running;  it  doesn't  even 
come  to  the  attention  of  the  court  until  the  opportunity  to  with- 
draw has  occurred.  And  if  that  opportunity  is  taken,  there  is  mini- 
mal cost  involved,  both  to  the  opposing  party  and  to  the  system. 
If  that  opportunity  is  not  taken,  then  the  rule  11  motion  comes  to 
the  court,  and  it  is  ruled  on. 

So  our  objective  here  is  exactly  the  objective  of  accommodating 
the  conflicting  interests  you  have  suggested,  and  we  think  we  have 
accomplished  it  in  a  way  that  will  involve  less  cost  to  the  system, 
both  to  the  opposing  parties  who  suffer  some  cost  as  a  result  of  the 
frivolous  claims  against  them,  and  to  the  court  system. 

Mr.  Sensenbrenner.  Isn't  it  a  tremendous  burden  for  someone 
who  is  claiming  that  a  frivolous  lawsuit  has  been  filed  against 
them  to  prove  that  the  lawsuit  is  frivolous? 

Judge  Keeton.  Well,  we  have  that  burden  under  either  form  of 
the  rule.  Yes,  it  is,  and  that  is  what  makes  it  necessary  to  have 
substantial  hearings. 

What  this  does  is  to  give  the  opposing  party  an  opportunity  to 
give  the  notice  without  going  through  that  cost.  And  if  that  notice 
does  not  have  the  effect  of  having  the  withdrawal  of  it,  then  the 
burden  that  remains  is  exactly  the  same  burden  that  exists  under 
the  present  rule. 

Mr.  Sensenbrenner.  But  proving  the  case  would  require  an 
awful  lot  of  time  on  the  part  of  the  counsel  for  the  victims.  And 
if  there  are  not  mandatory  sanctions,  and  the  counsel  for  the  victim 
and  the  victim  prevails  and  the  court  makes  a  determination  that 
the  lawsuit  is  frivolous,  then  how  does  that  party  get  made  whole? 
What  deterrent  effect  is  there? 

Judge  Keeton.  Well,  there  is  still,  even  though  the  sanction  is 
not  mandatory,  there  is  still  the  discretion  in  the  court  to  make  it 
that  severe.  What  the  discretion  gives  is  a  chance  for  the  court  to 
think  about  whether  this  truly  is  that  kind  of  frivolous  lawsuit  that 
deserves  the  mandatory  full  sanction. 

Mr.  Sensenbrenner.  Your  Honor,  I  didn't  practice  very  much 
law  before  I  got  elected  to  this  body,  but  rare  is  the  case  that  I  can 
remember  a  judge  really  throwing  the  book  at  an  attorney  who 
filed  fi-ivolous  cases,  particularly  since  there  is  more  of  a  sanction 
than  just  the  monetary  award  that  may  be  ordered  by  the  court. 
The  report  of  the  malpractice  insurance  carrier  is  going  to  create 
an  economic  sanction  for  that  counsel  that  will  last  far  beyond  the 
disposition  of  the  case. 

Judge  Keeton.  I  agree  with  that,  and  I  agree  also  that  judges 
do  not  like  to  be  imposing  sanctions  on  lawyers.  It  is  a  part  of  my 
assignment  as  a  judge  that  I  like  almost  as  little  as  criminal  sen- 
tencing decisions. 

Mr.  Sensenbrenner.  We  will  talk  about  that  one  later. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Hughes.  The  gentleman  from  California. 
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Mr.  Edwards.  No  questions,  Mr.  Chairman. 

Mr.  Hughes.  The  gentleman  from  New  Mexico. 

Mr.  ScHiFF.  I  would  like  to  go  back  and  talk  about  rule  26  for 
a  moment. 

Judge  Pointer,  I  think,  if  I  understood  you  correctly,  you  are  re- 
ferring to  the  proposed  changes  in  rule  26.  When  you  presuppose 
the  idea  of  assuming  that  a  motion  for  discovery  has  been  filed,  as- 
suming an  objection  has  been  interposed  and  assuming  the  objec- 
tion has  been  denied,  you  start  from  there.  What  is  tne  purpose 
eliminating  that  as  an  actual  procedure?  What  is  the  purpose  of 
starting  three  steps  ahead  and  thereby  essentially  deny  a  party  the 
right  to  object  and  to  have  a  real  sitting  judge  make  a 
determination? 

Judge  Pointer.  As  to  the  items  in  26(a)(1)(A)  and  (B),  that  is 
identification  of  witnesses  and  description  of  documents,  the  rules 
currently  provide  that  those  items  are  discoverable.  There  is  no 
reason  to  have  to  go  through  the  process  of  having  the  interrog- 
atory asked,  the  objection  filed,  and  then  the  order  by  the  court, 
because  the  order  is  preordained,  and  what  you  are  really  talking 
about  is  simply  a  waste  of  three  separate  pieces  of  paper  being 
filed,  both  in  terms  of  time  and  expense,  one  of  which  involves  the 
court's  time  in  addition  that  of  the  lawyers. 

If  you  talk  about  other  items  that  might  be  required  to  be  dis- 
closed beyond  that  core  information,  then  we  have  the  process  that 
remains  for  formal  discovery  request  and  opportunity  to  object  and 
to  get  rulings.  But  as  to  those,  the  identification  of  witnesses  and 
the  documents,  they  are  presently  discoverable. 

There  is  even  an  obligation  under  the  present  rules  to  supple- 
ment the  identification  of  witnesses  that  is  even  more  stringent 
than  what  some  of  the  opponents  attack  under  this  rule. 

Mr.  SCHIFF.  Particularly  with  respect  to  documents,  there  can  be 
an  issue  of  breadth  of  documents  that  have  to  be  produced.  And 
how  is  that  going  to  be  resolved?  We  are  already  into  production. 

Judge  Pointer.  This  does  not  get  rid  of  document  requests.  This 
anticipates  those  requests  by  getting  simply  a  description  of  the 
types  of  documents  and  where  they  are  located  so  as  to  enable 
counsel  to  draft  better  and  produce  fewer  controversies,  those  re- 
quests under  rule  34  for  production.  Thev  come  later,  and  you  can 
object.  You  can  say  it  is  burdensome  or  wnatever  it  may  be. 

Mr.  SCHIFF.  Under  rule  26,  what  is  the  time  frame?  In  other 
words,  from  the  dav  the  plaintiff  files  the  lawsuit,  how  fast  can  pro- 
duction be  required  under  this  proposed  change? 

Judge  Pointer.  There  is  to  be  no  disclosure  until  the  time  frame 
set,  unless  the  court  locally  makes  a  change  or  counsel  agreed  to 
a  different  setup,  until  essentially  a  time  that  is  measured  from  the 
date  of  a  scheduling  order.  You  have  to  look  really  at  rule  16  from 
rule  26  to  do  it. 

But  in  practical  terms  it  means  that  typically  a  defendant  would 
have  75  days  after  being  served  with  a  complaint  in  which  to 
produce  the  information  of  core  information  that  the  rule 
contemplates. 

Currently  interrogatories  are  served  frequently  with  complaints 
and  a  defendant  has  45  days  to  respond  and  provide  answers  to  the 
interrogatories  that  come  with  the  complaint.  So  effectively  there 
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is  additional  time  being  given,  and  even  more  important,  a  restric- 
tion on  the  quantity,  because  your  typical  interrogatories  that  come 
with  a  complaint  are  going  to  ask  for  far  more  than  what  26(a)(1) 
calls  for. 

Mr.  SCHIFF.  If  I  may  pursue  this  just  one  more  step,  is  there  any- 
thing in  the  proposed  change — I  am  looking  in  conjunction  with  tne 
fact  that  there  is  now  a  21-day  grace  period,  if  you  will,  a  safe  har- 
bor period,  to  withdraw  a  frivolous  suit.  Is  there  anything  in  this 
proposed  change  in  rule  26  that  would  allow  for  the  production  of 
documents  within  the  21-day  period  for  the  safe  harbor  provision 
essentially  to  allow  a  plaintiff's  attorney  to  go  fishing,  and  then  if 
they  don't  find  what  they  are  looking  for,  dismiss  what  was  pre- 
viously a  frivolous  lawsuit  and  just  walk  away  from  it? 

Judge  Pointer.  If  I  understand  your  time  sequence,  this  is  a 
frivolous  complaint,  the  defense  says,  the  defendant  serves  a  rule 
11  motion,  and  now  the  plaintiff  is  seeking  discovery  during  that 
period  of  time,  if  I  understand  it. 

Mr.  ScHiFF.  Exactly. 

Judge  Pointer.  These  rules  would  not  permit  that  without  per- 
mission of  the  court,  unless  there  is  agreement  of  the  parties  or  the 
court  has  adopted  some  local  rule  that  changes  it,  because  there  is 
to  be  no  formal  discovery  until  that  first  meeting  of  counsel;  that 
is,  the  meet  and  confer. 

And  that  is  set  by  reference,  again,  to  the  date  of  the  scheduling 
order,  and  again,  typically  that  is  going  to  be  75  to  90  days  after 
the  filing.  So  there  is  not  going  to  be  any  of  that  discovery  unless 
in  your  situation  the  plaintiff  gets  permission  from  the  court  for 
early  discovery  in  order  to  see  if  there  is  evidence  that  supports, 
quote,  this  labeled  "frivolous  complaint,"  if  I  understand  your 
question. 

Mr.  ScHiFF.  I  believe  you  did,  and  I  thank  you  for  the  response. 

Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  The  gentleman  from  North  Carolina. 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

Gentlemen,  thank  you  all  for  being  with  us. 

Let  me  take  them  in  order  of  precedents.  Rule  11,  as  has  been 
indicated  here  today,  convincing  arguments  can  be  put  forward  on 
each  side  of  this  issue,  but  on  balance,  I  have  no  problem  with  the 
three  proposed  changes. 

I  will  admit,  gentlemen,  there  are  some  bold,  reckless  lawyers 
out  there  who  come  before  you  all  who  are  capable  of  creating 
havoc,  but  I  think  there  are  more  conscientious,  discreet  lawyers 
who  are  not  concerned  about  creating  havoc.  I  think  probably  a 
good  argument  can  be  made  that  these  changes  may  well  promote 
fairness  and  equity.  So  I  have  no  problem  as  to  rule  11. 

Let  me  shift  to  rule  26. 

Judge  Pointer,  either  you  or  Judge  Schwarzer  in  your  statement 
made  these  words  as  to  disclosure  requirements.  I  think  it  was 
Judge  Pointer,  and  I  can't  find  it  in  your  statement.  You  indicated 
the  importance  of  being  more  selective,  more  restrained,  and  what 
was  your  third 

Judge  Pointer.  More  efficient. 

Mr.  Coble.  More  efficient.  I  missed  that  and  I  can't  argue  with 
either  of  those  proposals.  I  am  concerned,  however,  and  I  will  be 
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glad  to  hear  from  you  all  in  response  as  to  whether  or  not  trial 
strategy  is  going  to  be  compromised  here. 

I  mean,  as  you  gentlemen  know,  trial  strategy  is  a  very  signifi- 
cant part  of  litigation,  and  as  the  gentleman  fi-om  Wisconsin  said, 
I  will  admit,  we  have  become  a  litigation-conscious,  litigation- 
happy,  you  know,  file  a  suit,  haul  them  into  court,  and  that  may 
well  have  been  abused. 

But  I  don't  want  the  strategy  of  trial  to  be  compromised,  I  don't 
want  a  client  to  say,  "Well,  my  gosh,  if  we  are  going  to  have  to  fully 
and  automatically  disclose  everything  but  the  kitchen  sink,  I  just 
won't  fully  disclose  to  my  lawyer  everything  I  know  now." 

Now,  am  I  overreacting,  gentlemen,  to  this?  I  would  be  glad  to 
hear  from  you. 

Judge  Pointer.  I  believe  the  concerns  are  legitimate.  I  don't  be- 
lieve the  answer,  however,  is  one  that  would  cause  in  any  way 
these  rules  to  be  put  aside.  There  is  the  potential  as  to  strategy, 
that  at  the  present  time  some  lawyers  believe  they  can  win  cases 
by  deluging  their  opponents  with  discovery  demands,  with  briefs, 
with  the  requests,  to  the  point  of  killing  their  opposition. 

Unfortunately,  these  rules  will  not  totally,  and  I  am  talking 
about  the  entirety  of  rules  26  through  37,  do  away  with  that  possi- 
bility. They  will  make  it  a  little  bit  more  difficult  by  imposing  some 
limitations  on  number  of  depositions,  number  of  interrogatories 
and  the  like. 

But  still,  the  attempts  could  be  made  for  that,  and  to  the  extent 
you  can  call  that  strategy,  I  would  say,  yes,  we  are  trying  to  keep 
down  that  strategy,  but  I  would  not  be  apologetic  for  it.  We  believe 
that  is  proper,  that  is,  to  stop  that  kind  of  strategy  of  winning  a 
lawsuit  by  simply  killing  your  opponent  with  papers. 

As  to  the  approach  toward  the  litigation,  I  don't  believe  these — 
particularly  the  disclosure  is  what  you  are  really  referring  to — will 
affect  that  because,  again,  if  you  look  back  at  what  the  disclosure 
obligation  is,  26(a)(1)(A)  and  (B)  in  particular,  it  does  no  more  than 
what  attorneys  are  already  being  required  to  do  in  virtually  all 
cases  that  are  going  to  need  discovery  and  have  potential  evi- 
dentiary hearings. 

It  simply  says  that,  as  to  the  core  information,  provide  that  sub- 
set of  information  without  the  need  for  a  request.  If  you  want  more, 
then  you  have  to  do  it  through  the  formal  discovery. 

Judge  Keeton.  Let  me  just  add  one  brief  point  to  that.  There  is 
one  strategy  that  the  rules  have  long  been  discouraging  and  these 
rules  are  focused  on  making  more  clear  we  need  to  preclude;  that 
is  the  strategy  of  using  procedure  to  try  to  win  the  lawsuit  apart 
from  the  merits. 

These  rules,  these  proposed  changes,  I  think,  are  well  designed 
to  serve  the  interests  that  I  spoke  of  in  my  opening  remarks,  that 
we  want  to  make  the  rules  substantively  neutral. 

So  to  the  extent  that  the  strategy  we  are  talking  about  has  some- 
thing to  do  with  the  arguments  on  the  merits  of  the  case,  this  is 
neutral.  Both  sides  have  these  disclosure  responsibilities,  and  the 
immediate  disclosure  responsibility  is  not  even  as  sweeping  as  can 
be  required  by  an  appropriate  discovery  demand  under  the  present 
rules. 
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So  I  think  we  reserve  the  substantive  neutrahty  as  to  any  strat- 
egy on  the  merits. 

Mr.  Coble.  Thank  you,  Judge. 

Judge  Schwarzer,  do  you  want  to  be  heard? 

Judge  Schwarzer.  I  would  only  say  this.  To  the  extent  there  is 
a  problem  about  clients  withholding  information  from  their  lawyers 
so  it  does  not  have  to  be  disclosed  to  the  other  side,  that  problem 
exists  to  exactly  the  same  degree  under  the  existing  discovery  sys- 
tem as  it  would  under  the  disclosure  system.  There  is  no  difference. 

Mr.  Coble.  Thank  you,  gentlemen. 

Mr.  Chairman,  if  I  may,  let  me  visit  rule  30  very  briefly.  Old 
habits  die  hard,  gentlemen.  And  I  don't  mean  this  in  any  way  dis- 
paraging to  you  all,  but  the  court  stenographer  or  the  court  re- 
porter, gentlemen,  is  just  as  indispensable  as  the  judge.  Your  Hon- 
ors, and  I  don't  mean  that  in  any  way  to  belittle  what  you  all  do. 

That  habit  is  going  to  die  hard  for  me,  gentlemen,  and  the  bur- 
den is  going  to  be  on  you  all  to  convince  me  that  we  ought  to  just 
leave  this — ^you  have  all  heard  the  adage,  "If  it  ain't  broke,  don't 
fix  it."  It  is  my  belief  that  in  this  situation,  it  is  not  broke.  Let  me 
put  this  question  to  the  three  of  you. 

Are  court  reporters  the  source  of  substantial  litigation  cost  or 
source  of  delay  for  litigation,  one;  and  did  your  committee  receive 
a  substantial  number  of  complaints  about  the  way  depositions  are 
presently  recorded? 

I  don't  mean  that  to  sound  like  a  rhetorical  question,  because  the 
answer  I  am  wanting  is,  no,  court  reporters  are  no  problem.  And 
I  don't  think  they  are.  But  I  guess  I  am  a  19th  century  man,  fellow, 
and  I  am  just  uneasy  about  this  audio  and  videotaping  business. 
So  let  me  hear  from  you. 

Judge  Pointer.  Court  reporters  are  not  a  problem,  and  this  is 
not  designed  to  remedy  some  problem  with  court  reporters.  We  re- 
ceived no  complaints  about  court  reporters.  There  is  no  desire,  no 
intent,  and  nothing  here  that  would  affect  court  reporters  in  the 
courtroom.  It  only  deals  with  depositions. 

It  is  not  even  necessarily  designed  to  facilitate  some  cost  savings. 
There  are  substantial  arguments  that  say  it  is  more  expensive  to 
videotape  than  to  use  a  court  reporter. 

Mr.  Coble.  That  would  be  my  gut  feeling. 

Judge  Pointer.  If  lawyers  want  to  make  that  selection,  we  as- 
sume they  will  make  a  decision  if  they  have  the  option  to  do  so  that 
takes  into  account  cost,  accuracy,  as  well  as  utility  at  trial.  We  are 
all  in  favor  of  that. 

Mr.  Coble.  Mr.  Chairman,  I  think  he  has  exhausted  my  time, 
and  I  appreciate  your  generosity. 

Gentlemen,  thank  you  all  for  your  responses. 

Mr.  Hughes.  Does  the  gentleman  from  New  Mexico  have  a  fol- 
lowup  question? 

Mr.  SCHIFF.  I  do,  and  I  thank  the  Chair  for  recognizing  me. 

I  want  to  go  back  to  the  proposed  rule  11  change.  This  21  days 
of  what  we  have  called  safe  harbor  where  a  case  can  be  withdrawn 
by  the  plaintiff  without  sanctions.  What  triggers  that  21  days?  Is 
that  21  days  from  the  filing  of  the  lawsuit  or  is  that  21  days  from 
some  type  of  formal  accusation? 
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Judge  Pointer.  Twenty-one-some  days  from  the  service  of  a  mo- 
tion seeking  sanctions  under  rule  11.  What  happens  is  that  a  party 
who  beHeves  that  the  other  side  has  violated  rule  11,  serves  that 
motion  for  rule  11,  but  does  not  file  it  unless  21  days  then  go  by 
and  there  has  been  no  corrective  action  taken. 

We  actually  had  hoped,  and  this  occurs  right  now,  that  prior  to 
preparing  and  serving  the  motion,  many  counsel  will  call  the  oppo- 
nents, say,  "You  are  off  the  wall  on  this  particular  matter,  even  be- 
fore I  prepare  a  rule  11  motion,  how  about  looking  at  this."  And 
sometimes  that  in  fact  occurs  and  attorneys  will  withdraw  it.  That 
is  how  it  works  in  terms  of  the  timing. 

Mr.  SCHIFF.  But  I  would  then  follow  up  and  go  back  to  my  earlier 
question,  that  it  just  seems  to  me  that  this  proposed  rule  21  change 
to  rule  11  combined  with  the  earlier  discovery,  but  still  the  earlier 
discovery  under  rule  26  allows  for  fishing  expeditions,  allows  for 
lawsuits  to  be  filed,  for  discovery  to  take  place  earlier  than  is  pres- 
ently the  case,  and  then  to  essentially  dismiss  the  lawsuit,  but  to 
have  in  one's  possession  various  documents  that  were  the  propri- 
etary interests  of  the  defendant. 

Judge  SCHWARZER.  Could  I  say  something  about  that  is?  There 
is  a  notion  that  somehow  there  is  a  lot  of  frivolous  litigation  out 
there.  It  is  a  very  rare  lawsuit  that  violates — is  found  to  violate 

rule  11. 

Mr.  ScHlFF.  Maybe  that  is  because  you  have  present  rule   11 

without  this  change. 

Judge  ScHWARZER.  The  present  rule  is  quite  severe. 

Mr.  SCHIFF.  That  is  right.  That  is  the  point. 

Judge  ScHWARZER.  You  are  saying  it  deters,  but  what  I  am  say- 
ing is  if  a  lawsuit  is  so  patently  frivolous,  the  first  thing  that  would 
happen  is  there  would  be  a  motion  to  dismiss  or  for  summary  judg- 
ment, and  in  all  probability  disclosure  provisions  may  never  be- 
come operative,  because  if  it  is  that  plain  that  the  case  should  be 
thrown  out,  that  would  bring  on  an  immediate  motion. 

Mr.  ScHiFF.  Except  that  most  of  my  practice  was  in  State  court, 
but  Federal  proceedings  don't  require  too  specific  pleading,  and 
therefore  it  is  hard  to  identify  frivolous  lawsuits  right  off  the  bat. 

Mr.  Chairman,  I  think  the 

Judge  Keeton.  May  I  just  give  an  illustration?  I  find  it  helpful 
when  I  am  thinking  about  a  rule  change  like  this  to  think  about 
cases.  I  will  give  you  an  illustration.  A  young  lawyer  filed  a  lawsuit 
in  my  court.  The  opposing  counsel,  under  the  existing  rule,  couldn't 
give  this  notice  provision  and  bypass  the  process.  Instead  he  filed 
a  rule  11  motion  calling  attention  to  a  case,  which  was  right 
squarely  in  point  and  meant  the  case  couldn't  survive.  The  plain- 
tiffs attorney  recognized  it,  was  ready  to  withdraw  the  matter. 
Now  they  have  a  rule  11  motion  before  me  and  imperative  sanc- 
tion. What  should  do  I  with  that  case?  This  is  not  a  case  to  give 
that  young  lawyer  a  malpractice  problem  for  the  future. 

So  the  appropriate  sanction  was,  don't  do  it  again,  informally,  in 
the  courtroom.  The  defendant  was  satisfied  with  that.  They  didn't 
press  the  motion  any  farther. 

I  think  this  would  formalize  a  process  that  can  be  handled  now 
in  that  way  for  the  frivolous  lawsuit  that  is  inadvertently  filed. 
Now,  of  course,  if  it  is  willfully  filed  for  the  purpose  of  harassing, 
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then  the  21-day  notice  doesn't  serve  any  purpose.  I  have  the  rule 
11  matter  before  me  and  I  must  deal  with  it.  I  think  that  is 
appropriate. 

It  is  an  illustration  of  the  kind  of  thing  that  will  be  taken  out 
of  the  system  without  the  friction  that  the  present  mandatory  sanc- 
tion makes  it  necessary  for  us  to  have. 

Mr.  ScHlFF.  Thank  you,  Mr.  Chairman,  for  the  additional  time. 

Mr.  Hughes.  Judge  Pointer,  you  have  mentioned  a  number  of 
times  the  fact  that  what  you  are  trying  to  do  with  mandatory  dis- 
closure is  to  get  at  the  core  information.  What  is  core  information? 
What  is  core  information  to  you  may  not  be  core  information  to  me. 

One  of  the  complaints  I  hear  most  frequently  about  the  proposed 
change  in  rule  23  is,  what  guidelines  are  attorneys  going  to  have 
in  determining  what  is  pleaded  with  particularity?  Isn't  that  a  le- 
gitimate criticism? 

Judge  Pointer.  There  may  be  problems  that  arise  over  the  inter- 
pretation and  application  of  the  standard  relevant  to  disputed  facts 
alleged  with  particularity.  There  were  other  options,  as  you  know. 
We  looked  at  other  words.  Those  generated  their  own  controversy, 
because  they  were  unfamiliar  words.  So  that  is  the  evolving 
process. 

We  do  include  at  two  separate  points  in  the  advisory  committee 
notes  both  an  explanation  of  rule  26(a)(1)  and  under  rule  26(f), 
which  is  the  meet  and  confer  obligation  on  counsel,  on  explanation 
and  some  clarification  and  guidance  about  the  application  of  that 
standard,  and  indeed  do  look  for  counsel  at  that  mandatory  con- 
ference to  discuss  the  issues  in  the  case,  and  perhaps  put  some 
meat  on  the  bones  that  are  in  the  pleadings. 

Will  that  resolve  all  controversies?  No.  We  think  the  controver- 
sies that  remain  will  be  actually  offset  in  terms  of  number  by  the 
ones  we  don't  have,  don't  get,  that  we  presently  are  getting  in  con- 
nection with  original  interrogatories  and  objections.  And  we  get 
those  virtually  in  all  cases.  I  am  talking  about  myself,  now.  Vir- 
tually all  cases,  there  will  be  objections  to  the  original  interrog- 
atories that  are  propounded,  and  the  court  has  to  get  involved 
in  it. 

Mr.  Hughes.  Do  you  really  think  you  are  going  to  get  at  those 
situations  which  occur  frequently.  When  I  was  practicing  law,  if 
you  didn't  ask  the  right  question,  you  didn't  get  the  right  answer. 
You  might  get  around  to  it  with  a  second  round  of  interrogatories 
or  at  the  time  of  deposition.  Do  you  really  think  the  proposed 
change  is  going  to  address  that  problem? 

Judge  Pointer.  I  think  it  addresses  it  in  terms  of  the  two  minor 
items  of  information  that  26(a)(1)  deals  with.  One  is  the  identifica- 
tion of  potential  witnesses.  And  the  other  is  a  general  description 
of  documents  and  where  they  are  located. 

Now,  there  is  still  going  to  be  discovery  in  cases  where  this  is 
complied  with.  There  are  going  to  be  depositions.  But  the  people 
will  have  hopefully  a  better  feel  and  understanding  about  who  to 
select  for  those  depositions  if  they  have  a  list  of  their  own  and  the 
other  side;  a  better  way  of  drafting  requests  for  production;  or  de- 
ciding which  documents  to  try  to  get,  and  indeed,  to  avoid  some  of 
the  controversy,  but  there  is  still  going  to  be  controversy. 
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This  core  information  is  a  small  subset  of  information  that  liti- 
gants are  likely  to  want  and  need  and  be  getting  in  the  course  of 
discovery.  It  doesn't  address  that.  It  is  the  limits  on  numbers  that 
address  those  problems,  not  rule  26. 

Mr.  Hughes,  The  provision  in  proposed  rule  26(b)(5)  for  protec- 
tion of  material  that  is  privileged  requires  that  the  party  claiming 
the  privilege  make  that  claim  expressly  and  "shall  describe  the  na- 
ture of  the  documents,  communications,  or  things  not  produced  or 
disclosed  in  a  manner  that,  without  revealing  information  itself 
privileged  or  protected,  will  enable  other  parties  to  assess  the  ap- 
plicability of  the  privilege  or  protection." 

Isn't  that  going  to  be  difficult  to  accomplish,  in  addition  to  en- 
couraging a  rather  large  motion  practice? 

Judge  Pointer.  Well,  I  would  call  your  attention  that  this  reallv 
does  deal  with  discovery  requests  and  has  little  application — al- 
though you  can  think  of  a  situation  that  would  involve  disclosure — 
but  it  is  really  dealing  with  discovery  requests.  This  is  the  same 
kind  of  thing  that  goes  on  in  case  after  case  that  I  bet  any  of  the 
three  of  us  would  recite,  and  that  is  using  the  so-called  Vaughan 
Index  in  which  if  a  party  is  going  to  resist  having  to  produce  docu- 
ments, they  are  then  called  upon  to  give  some  basic  information  to 
say,  yes,  I  am  holding  back,  and  a  category  of  documents  from  cli- 
ent to  attorney  or  back  and  forth,  so  the  other  side  then  knows 
whether  there  is  any  reason  to  bring  on  a  motion  to  test  that. 

Luckily,  I  don't  get  that  many  motions  that  contest  claims  of 
privilege,  but  I  do  get  some.  You  should  be  aware  that  rule  45  as 
it  became  effective  December  1,  1991,  a  year  and  a  half  ago,  has 
the  same  obligation  in  it  when  you  are  talking  about  production  re- 
quests directed  to  third  parties,  that  if  they  are  going  to  resist  pro- 
duction on  the  basis  of  privilege,  they  have  got  to  make  a  listing 
like  this. 

So  there  is  nothing  that  we  are  imposing  on  parties  that  we  don't 
already  impose  on  our 

Mr.  Hughes.  The  point  is,  you  don't  think  that  would  encourage 
any  more  motions  than  you  presently  have? 

Judge  Pointer.  No,  I  do  not. 

Mr.  Hughes.  Justice  Scalia's  dissent  characterized  the  new  dis- 
covery requirements  as  another  layer  on  the  discovery  process. 
Judge  Pointer,  in  your  statement  you  concede  that  is  a  legitimate 
objection. 

Judge  Pointer.  Sure. 

Mr.  Hughes.  And  you  say,  "We  cannot  say  with  certainty  that 
those  fears  are  unfounded." 

In  light  of  this,  what  would  be  the  problem  with  deferring  the 
amendment  for  a  year  to  study  the  impact  of  disclosure  in  the  pilot 
programs? 

Judge  Pointer.  Let  me  see  if  I  can  separate  two  parts  to  that 
question.  One  deals  with  the  criticism  about  another  layer,  and  the 
other  deals  with  the  suggestion  of  suspending  the  effective  date. 

As  to  the  criticism,  I  would  say  that  there  is  no  way  that  you  can 
discount  as  without  merit  a  criticism  that  this  does  provide  an  op- 
portunity for  lawyers  to  make  objections  because  they  now  have 
something  called  disclosure,  which  they  didn't  have  before.  And 
there  will  be  some,  though  we  think  it  is  going  to  be  more  than  off- 
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set  by  the  reduction  in  disputes  in  the  formal  discovery.  And  if  so, 
we  are  prepared  and  beHeve  that  this  is  a  good  balance  struck 
there. 

There  are  other  reasons  for  believing  this  wall  save  time  and  ex- 
pense as  well.  But  there  are  going  to  be  some  disputes,  particularly 
during  the  learning  period,  when  people  are  having  to  learn  these 
new  requirements. 

The  other  question  is,  what  about  suspending  the  rules  or  at 
least  26(a)(1)  for  a  year?  Let  me  suggest  that  a  suspension  of  1 
year  is  probably  the  worst  decision  that  could  be  made. 

Mr.  Hughes.  How  about  if  we  just  reject  it? 

Judge  Pointer.  It  would  be  better  to  reject  than  to  suspend  for 
1  year,  because  if  you  reject,  assuming  you  nevertheless  incor- 
porate something  that  makes  it  clear  to  the  21  districts  already 
and  to  the  many  others  that  are  planning  to  have  disclosure  re- 
quirements in  their  plans,  that  it  is  all  right,  as  long  as  you  put 
that  provision  in  to  do  it,  then  it  is  better  to  reject  the  change  alto- 
gether of  26(a)(1)  than  to  suspend 

Mr.  Hughes.  Let  me  alleviate  your  concern.  That  would  not  be 
my  approach.  I  mean,  there  may  be  a  consensus  to  reiect  because 
we  don't  have  enough  information.  We  probably  would  just  reject. 
We  wouldn't  suspend.  I  don't  think  that  would  be  our  process.  We 
would  just  not  accept  the  recommendation,  and  then  we  would 
have  to  revisit  it. 

Judge  Pointer.  Then  I  may  have  misunderstood  your  question. 
I  thought  you  were  talking  about  suspending  the  effective  date  for 
1  year. 

Mr.  Hughes.  I  said  defer.  I  don't  think  I  said  suspend.  I  said 
defer.  We  would  not  accept  the  recommendations,  but  with  the  un- 
derstanding that  we  may  come  back  and  revisit  that. 

Judge  Pointer.  One  problem  is  that  if  you  really  expect  to  get 
back  into  the  arena  from,  let's  say,  this  calendar  year  to  next  cal- 
endar year  or  the  one  afterwards,  I  would  be  very  fearful  of  further 
changes  in  the  process  until  it  is  time,  as  the  CJRA  contemplates, 
for  us  to  review  the  experience  of  94  courts  as  well  as  the  20  that 
the  CJRA  calls  for,  and  as  CJRA  calls  for,  we  are  supposed  to  then 
reevaluate  the  national  rules  based  upon  that  experience. 

That  process  is  really  talking  about  something  that  could  only  be 
completed  with  rules  back  like  they  are  now.  After  evaluating  that 
experience,  you  are  in  1998.  If  you  are  thinking  about  doing  some- 
thing that  would  put  off  or  perhaps  revisit  in  another  year  or  2 
years,  those  additional  changes  I  think  would  be  very  difficult  for 
courts  to  manage  with,  and  to  know  what  they  are  guided  by. 

Mr.  Hughes.  I  must  tell  you,  just  speaking  for  myself,  I  am  con- 
cerned about  setting  up  pilot  demonstration  programs  and  then 
moving  ahead  making  changes  before  we  get  the  results.  I  must 
admit,  however,  I  have  seen  situations  where  we  have  set  up  dem- 
onstration programs,  gotten  the  results,  and  didn't  like  the  results. 

Judge  Keeton.  Mr.  Chairman,  may  I  make  two  brief  points  in 
response  to  that  concern?  Number  one,  in  the  district  of  Massachu- 
setts, we  have  been  operating  with  this  system  under  our  local  plan 
since  last  fall.  I  haven't  yet  had  my  first  controversy  over  the  dis- 
covery rules.  I  am  waiting  for  it.  In  my  rule  16(b)  conferences,  the 
parties  have  come,  having  consulted.  The  system  seems  to  be  work- 
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ing  well.  I  know  I  won't  be  lucky  enough  to  have  it  keep  going  that 
way  down  the  line  a  long  time.  That  is  the  first  point,  though.  I 
think  one  can  be  worried  about  something  that  may  not  happen  at 
all. 

The  second  point  I  want  to  make  is  that  we  won't  really  know 
the  effect  of  the  experiments  for  7  to  10  years.  Now,  some  of  the 
plans  for  evaluation  that  Judge  Schwarzer  has  already  spoken 
about  are  talking  about  an  evaluation  7  years  down  the  line.  We 
won't  have  anything  within  a  year  that  is  more  than  an  opinion 
poll  without  any  basis  for  us  to  evaluate  it  other  than  the  credit 
we  give  to  the  opinions  of  the  lawyers  and  judges  who  are  operat- 
ing under  the  system. 

Mr.  Hughes.  Judge  Keeton  surely  we  will  have  more  information 
a  year  from  now,  more  empirical  data. 

Judge  Schwarzer.  Not  on  this  subject.  There  is  no  empirical 
data  working  its  way  through  the  system  on  the  subject  of  manda- 
tory disclosure.  And  I  want  to  add  that  the  10  pilot  districts  in  the 
Civil  Justice  Reform  Act  are  not  required  to  have  mandatory  disclo- 
sure. Those  pilot  programs  deal  with  other  issues,  but  not  manda- 
tory disclosure,  and  to  my  knowledge,  offhand  I  don't  know  of  any 
of  the  pilot  districts  that  actually  do  have  a  mandatory  disclosure 
system  that  is  at  all  comparable  to  what  this  rule  will  provide. 

So  in  7  years  or  10  years,  you  will  not  have  empirical  data  on 
how  mandatory  disclosure  worked  in  the  pilot  districts  or  the  dem- 
onstration districts. 

Mr.  Hughes.  We  do  have  districts  that  have  some  form  of  man- 
datory disclosure. 

Judge  Schwarzer.  You  do,  but  those  are  early  implementation 
districts.  But  they  are  not  being  studied  and  there  is  no  effort  to 
maintain  empirical  data.  They  have  no  resources,  no  people  collect- 
ing empirical  data  on  the  specific  aspect  of  disclosure.  So  all  you 
will  know  is  what  Judge  Keeton  has  just  told  you.  He  has  got  one 
motion  or  no  motions  or  what  have  you. 

Mr.  Hughes.  My  recollection  is  in  your  own  statement,  Judge 
Schwarzer,  you  indicate  that  the  results  thus  far  are  promising. 

Judge  Schwarzer.  They  are,  on  the  basis  of  statements  such  as 
Judge  Keeton's  that  they  have  had  no  complaints  and  no  increase 
in  motion  practice  in  those  districts  that  have  it. 

Now,  it  is  only  fair  to  say  that  most  of  those  districts  have  pro- 
grams, mandatory  disclosure  programs  different  from  what  that 
rule  provides.  There  may  be  some  that  happen  to  follow  the  rule 
closely,  but  there  is  a  great  variety. 

But  what  we  can  say  is  that  I  know  that  in  the  district  of  Texas, 
there  have  been  no  complaints.  I  know  the  Western  District  of  Ken- 
tucky is  working,  and  there  are  no  complaints.  They  are  not  iden- 
tical programs,  but  that  is  what  we  know. 

Mr.  Hughes.  Surely  we  will  have  more  information,  although  it 
may  be  anecdotal,  district  by  district,  a  year  from  now  than  we  do 
today.  I  mean,  we  have  been  experimenting  since  1990. 

Judge  Pointer.  We  will,  but  that  will  not  enable  us  to  do  any- 
thing with  rules  changes  based  upon  that  some  type  of  experience. 
Assuming  we  give  full  credit  to  the  anecdotal  kind  of  response,  still 
the  whole  rules  process  is  such  that  presumably  we  would  be  back 
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in  the  situation  of  putting  out  rules  for  comment,  and  we  are  talk- 
ing about  then  a  2V2-year  period  of  time 

Mr.  Hughes.  Because  the  process  takes  so  long? 

Judge  Pointer.  Yes. 

Mr.  Hughes.  Let  me  ask  you,  one  of  the  questions  that  my  col- 
league from  New  Mexico  raised  concerning  Justice  White's  com- 
ments, should  we  reexamine  the  Rules  Enabling  Act  to  leave  out 
the  role  of  the  Supreme  Court? 

Judge  Keeton.  May  I  respond  to  that?  Number  one,  of  course, 
none  of  us  can  speak  even  for  the  Judicial  Conference,  because  it 
hasn't  taken  a  position  on  this,  much  less  for  the  Supreme  Court. 
Only  the  Supreme  Court  can  speak  for  itself  on  this.  But  I  will  ex- 
press a  personal  opinion  on  it. 

Mr.  Hughes.  I  understand. 

Judge  Keeton.  I  think  the  Rules  Enabling  Act  process  is  well  de- 
signed. The  Supreme  Court  needs  to  be  in  the  process,  not  to  do 
the  detailed,  meticulous  kind  of  drafting  and  hearings  that  have 
been  delegated  to  the  Judicial  Conference  and  its  rules  committees, 
but  they  need  to  be  there  as  a  kind  of  governing  board  and  as  the 
place  that  has  an  institutional  competence  that  is  special  because 
the  place  where  the  whole  process  might  go  wrong  and  not  be 
strictly  neutral  will  be  demonstrated  by  the  most  dramatically  sig- 
nificant cases.  That  is  the  small  selection  of  cases  that  come  to  the 
Supreme  Court. 

So  they  are  in  a  position  to  make  a  judgment  that  I  think  needs 
to  be  in  the  system.  And  I  think  it  is  appropriate  for  them  to  in- 
trude as  much  or  as  little  as  they  think  appropriate  on  the  more 
meticulous  process  that  is  going  on  before  it  gets  to  them  and  then 
is  passed  on  to  Congress. 

Mr.  Hughes.  Any  disagreement? 

Judge  Pointer. 

Judge  Pointer.  No,  the  dissents  to  these  recent  changes  indicate 
certainly  the  Justices  were  reading  and  considering  the  changes. 
They  are  not  simply  letting  them  go  through  summarily. 

The  Supreme  Court  has  on  occasions,  for  example  in  1991,  re- 
jected some  rules,  sent  them  back,  although  they  had  gotten  to  that 
point.  And  you  can  go  back  to  several  different  times  where  some 
action  has  been  taken  by  that.  So  notwithstanding  any  discomfort 
they  may  feel  or  some  of  them  may  feel  in  connection  with  their 
role,  obviously  they  are  playing  a  significant  role,  although  not  in 
the  technical  drafting. 

Mr.  Hughes.  The  gentleman  from  New  Mexico. 

Mr.  SCHIFF.  Thank  you,  Mr.  Chairman. 

But  the  transmittal  letter  we  have  with  these  rules,  again,  we 
may  have  had  it  before  and  it  was  not  brought  to  my  attention,  the 
Chief  Justice  says,  "We  are  referring  these  rules  to  the  Speaker  of 
the  House,  the  Congress,  but  we  are  not  necessarily  saying  they 
are  in  the  form  we  would  prescribe." 

So  I  am  asking  the  panel,  as  you  see  it  now,  do  you  believe  that 
the  Supreme  Court  has  an  appropriate  role  if  they  choose  to  exer- 
cise it,  to  veto  proposed  rules  and  to  say.  We  don't  agree  with 
these,  we  are  sending  them  back?  Because  I  am  not  sure  the  major- 
ity sees  it  that  way  based  upon  the  letter  of  transmittal. 
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Judge  Pointer.  I  certainly  agree  that  that  is  a  legitimate  role, 
one  that  has  been  and  should  be  from  time  to  time  exercised.  The 
transmittal  letter  does  contain  that  caveat,  that  to  my  knowledge 
there  was  never  any  previous  transmittal  letter.  However,  it  is  a 
caveat  that  is  expressed  in  all  of  the  transmissions,  not  just  the 
civil  rules.  The  civil  rules  are  the  ones  that  provoked  the  dissent. 
But  that  same  caveat  is  in  all  of  the  other  rules  being  sent  forward. 

The  actual  language  is  one  of  adoption.  If  you  look  at  what  actu- 
ally occurs  in  the  back  of  the  transmittal  letter,  there  is  no  ques- 
tion about  the  Supreme  Court  having  adopted  these  rules.  They  did 
adopt  them.  It  is  the  transmittal  letter  that  contains  the  caveat. 

Mr.  ScHiFF.  Would  either  of  the  other  panelists  care  to  respond? 

Judge  Keeton.  Let  me  add  one  thing.  There  is  a  distinction  in 
the  transmittal  letter  this  time  from  before.  I  think  that  is  a  rec- 
ognition of  the  reality  that  with  our  more  complex  litigation  today 
and  with  the  greater  complexities  of  the  process  of  thinking  about 
how  we  fashion  rules  that  will  be  procedurally  neutral  and  effective 
in  this  context  of  more  complex  litigation,  they  are  calling  attention 
to  the  fact  that  they  are  delegating,  they  are  depending  to  a  sub- 
stantial extent  on  the  careful,  meticulous  study  of  the  committees. 
You  will  recall  that  letter  of  transmittal  also  said,  "We  are  satisfied 
that  the  process  has  worked  with  integrity  in  this  circumstance 
and  we  are  forwarding  the  rules." 

I  think  it  was  an  appropriate  element  of  greater  candor  and 
openness  that  we  should  welcome. 

Mr.  SCHIFF.  Well — I  am  sorry. 

Judge  ScHWARZER.  I  agree  with  that.  I  think  the  Supreme  Court 
to  the  extent  you  want  to  read  between  the  lines  was  making  clear 
that  they  see  their  function  as  a  veto  function,  and  that  they  don't 
arrogate  to  themselves  the  difficult  task  Judge  Keeton  has  de- 
scribed of  fine  tuning  how  a  rule  should  be  done.  They  can  say 
there  may  be  different  wavs  of  approaching  this  problem,  but  it 
isn't  something  they  wanted  to  veto. 

Mr.  Hughes.  Does  the  gentleman  from  California  have  any  ques- 
tions? 

Mr.  Edwards.  No,  Mr.  Chairman. 

Mr.  Hughes.  You  have  been  very,  very  helpful.  We  have  taken 
a  lot  of  time  but  these  are  very  important  issues.  I  wouldn't  want 
to  violate  the  rule  that  says  "when  in  doubt,  wear  them  out." 

Judge  Keeton.  We  thank  you  very  much,  Mr.  Chairman.  We  will 
remain  available. 

Mr.  Hughes.  Let  me  again  thank  you  for  the  excellent  work  of 
the  committee.  We  really  do  appreciate  your  assistance  and  your 
guidance.  You  have  been  very  helpful  to  us  today.  We  thank  you 
very,  very  much. 

Judge  Keeton.  We  will  remain  available  both  today  and  later  if 
we  can  be  helpful. 

Mr.  Hughes.  Thank  you  very  much. 

Our  second  panel  is  likewise  a  very  interesting  panel.  The  first 
witness  on  this  panel  is  John  Frank,  who  is  a  partner  of  the  law 
firm  of  Lewis  and  Roca,  and  general  counsel  to  the  Arizona  Demo- 
cratic Party.  Mr.  Frank  has  been  a  member  of  the  Rules  Practice 
and  Procedure  Committee  of  the  Judicial  Conference  the  United 
States,   and  has   taught   at   Indiana   Law   School   and  Yale   Law 
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School.  He  has  also  served  on  the  Arizona  Appellate  Court  Nomi- 
nating Committee,  and  was  Chairman  of  the  Nominating  Commis- 
sion tor  the  Federal  Court  of  Appeals  for  the  Ninth  Circuit.  He 
served  as  law  clerk  to  Justice  Hugo  Black  during  the  October  1942 
term  of  the  U.S.  Supreme  Court,  and  has  published  extensively  on 
matters  of  legal  history  and  constitutional  law. 

Our  next  witness  on  the  panel  is  William  K  Slate  H,  president 
of  the  Justice  Research  Institute,  appearing  today  on  behalf  of  the 
National  Court  Reporters  Association.  Prior  to  his  present  position, 
Mr.  Slate  served  as  project  director  for  the  Public  Committee  on 
the  Federal  Courts  Report,  Director  of  the  Federal  Courts  Study 
Committee,  the  executive  director  of  the  Virginia  State  Bar,  and 
Circuit  Executive  of  the  Third  Judicial  Circuit  of  the  United  States. 
Mr.  Slate  has  also  been  in  the  private  practice  of  law  and  with  the 
FBI.  He  has  taught  and  lectured  at  various  universities  and  has 
published  extensively  on  a  variety  of  issues. 

Our  next  witness  is  Judyth  W.  Pendell,  vice  president  of  the 
Aetna  Insurance  Co.,  who  is  appearing  today  on  behalf  of  the 
American  Insurance  Association.  Ms.  Pendell  has  been  a  member 
of  various  organizations  involving  civil  justice  reform,  including: 
the  Brookings  Institution  Task  Force  on  Civil  Justice  Reform;  In- 
surance Advisory  Committee  to  the  Institute  for  Civil  Justice  at 
Rand;  board  member  of  the  National  Chamber  Litigation  Center; 
chair  of  the  Subcommittee  on  Judicial  Issues,  Mass  Tort  Task 
Force,  United  States  Chamber  of  Commerce;  and  Subcommittee  of 
Procedural  Law  and  Practice,  American  Insurance  Association.  She 
also  has  published  several  articles  on  civil  procedure. 

Our  final  witness  on  the  panel  is  Louise  La  Mothe,  chair  of  the 
American  Bar  Association,  section  of  litigation.  Ms.  La  Mothe  is  a 
partner  in  the  law  firm  of  Riordan  &  McKenzie  in  Los  Angeles,  CA. 
She  entered  private  practice  in  1975,  after  teaching  law  at  the  Uni- 
versity of  Kansas  and  directing  its  legal  aid  clinic.  Ms.  La  Mothe 
has  practiced  before  State  and  Federal  courts  at  both  the  trial  and 
appellate  levels. 

We  welcome  each  of  you  to  our  subcommittee.  We  have  read  your 
statements  in  full,  and  they  will  be  made  a  part  of  the  record  in 
toto.  We  would  like  you  to  summarize  for  us,  because  that  way  we 
can  get  right  to  questions,  of  which  we  have  many,  as  you  can  tell. 

Why  don't  we  begin.  Let's  see,  who  wants  to  go  first? 

Mr.  Frank. 

STATEMENT  OF  JOHN  P.  FRANK,  SENIOR  PARTNER,  LEWIS 
AND  ROCA  LAW  FIRM,  PHOENIX,  AZ 

Mr.  Frank.  Mr.  Chairman,  members  of  the  committee,  I  thank 
you. 

I  will  abbreviate  sharply,  of  course.  You  have  the  statement,  and 
your  time  is  precious.  Back  in  the  Kastenmeier  years  I  felt  I  was 
virtually  a  member  of  the  family  of  this  committee.  Mr.  O'Connell 
has  been  so  cordial  in  allowing  participation  here  that  I  can  merely 
applaud,  and  I  do  applaud  the  fact  that  you  are  taking  early  hold 
of  this  whole  problem. 

Let  me  say  first  that  I  do  hope  that  you  will  let  all  of  these  pro- 
posals take  effect.  I  have  been  in  the  proceeding  throughout  and  I 
have  been  in  all  of  the  proceedings  for  over  30  years.  I  am  very 
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grateful  to  the  fact  that  Judge  Pointer  gave  us  full  and  fair  hear- 
ings. My  points  of  view  on  many  matters  did  not  prevail,  but  I  had 
a  fair  day  in  court  and  a  fair  run  at  it. 

Judge  Keeton  has  conducted  the  proceedings  of  the  standing 
committee  with  very  great  fairness  and  thoroughness.  And  at  least 
for  me  as  a  member  of  the  bar,  it  is  time  to  acquiesce. 

But  I  am  particularly  grateful  for  the  fact  that  you  are  taking 
this  up  at  an  early  date  and  not  letting  it  drift. 

Now,  I  have  organized  my  statement  first  by  picking  up  some  20 
or  so  of  the  rules  which  really  don't  warrant  discussion  here.  There 
are  no  controversies.  They  are  small  improvements,  a  good  thing 
to  have.  The  world  doesn't  come  to  an  end  one  way  or  the  other. 
I  have  outlined  them,  pages  4  to  8.  There  are  roughly  20  of  them. 
I  think  they  are  not  terribly  important. 

There  are  three  rules  that  are  genuinely  important,  and  are  not 
controversial  at  all,  and  they  are  further  reason  why  this  package 
ought  to  move.  Rule  33,  limiting  the  number  of  interrogatories,  is 
extremely  constructive. 

Let  me  confess  sometimes  a  fellow  makes  dumb  mistakes.  Maybe 
I  am  making  another  one.  In  1983  I  resisted  putting  a  limit  on  the 
number  of  interrogatories  because  I  felt  we  didn't  know  enough 
about  it.  And  in  an  ABA  article  I  did  not  object  to  rule  11  because 
I  thought  it  would  be  of  no  consequence.  That  shows  how  many 
mistakes  you  can  make. 

The  fact  is  that  we  do  now  know  from  experimentation  that  the 
limitation  on  interrogatories  is  helpful  and  economical.  The  provi- 
sions in  rule  54  and  rule  58  are  extremely  useful.  They  deal  with 
the  problem  that  Congress  has  created  and  has  not  yet  dealt  with. 
You  have  over  100  statutes  now  permitting  shifting  of  attorneys' 
fees.  We  have  no  way  of  administering  those  problems,  and  they 
are  creating  great  tie-ups  and  difficulties  in  the  courts,  and  these 
rules  deal  with  that. 

Let  me  touch  briefly  on  the  major  matters  in  which  you  have  ex- 
pressed interest  this  morning.  Rule  11  as  it  was  adopted  in  1983 
has  been  described  by  Prof  Charles  Alan  Wright  as  the  worst  self- 
inflicted  wound  in  the  history  of  the  rulesmaking  process.  It  had 
high  purpose  and  good  intentions,  but  it  has  worked  out  as  an  ab- 
solute blight. 

In  this  connection,  I  wish  to  make  clear  that  I  have  been  rep- 
resenting the  leadership  of  the  litigation  section  of  the  ABA,  the 
board  of  governors,  the  American  Tribal  Lawyers  Association;  and 
also  some  13  State  bars,  countless  judges  and  professors,  and  par- 
ticularly the  Procedure  Committee  of  the  American  College  of  Trial 
Lawyers. 

I  think  it  is  fair  to  say  that  in  your  total  experience,  and  at  least 
in  mine,  you  have  never  had  a  bar  outpouring  as  strong  as  the  one 
as  you  get  now  and  today  and  that  I  am  presenting  to  you  and 
have  to  the  committees,  to  the  effect  that  rule  11  has  worked  very, 
very  badly.  The  fact  is  that  it  has  created  thousands  upon  thou- 
sands of  additional  cases  in  the  court  systems  as  people  quarrel 
over  whether  or  not  there  should  or  should  not  be  sanctions,  a  fac- 
tor which  will  be  of  some  special  interest  perhaps  to  Mr.  Sensen- 
brenner  because  of  his  earlier  questions. 
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The  excellent  work  of  the  committee  of  the  Seventh  Circuit  Court 
of  Appeals  on  the  civility  of  the  bar  led  by  a  Wisconsin  lawyer  has 
emphasized  that  rule  11  has  contributed  materially  to  the  lessen- 
ing qualities  of  the  relations  within  the  profession.  The  fact  is  that 
under  rule  11  as  it  stands,  first  you  try  the  case  and  then  vou  try 
the  other  lawyer,  and  it  is  malpractice  if  you  don't,  and  this  has 
created  a  real  clog  in  the  courts. 

From  the  bar  for  which  I  am  speaking  here  to  an  overwhelming 
extent,  I  haven't  heard  a  lawyer  in  America  who  thinks  that  this 
rule  11  is  tolerable.  It  is  particularly  hard  in  the  civil  rights  cases 
and  has  done  great  injustice  there.  The  bar  for  which  I  was  a  rep- 
resentative in  this  matter  asks  for  more  radical  changes  to  rule  11 
than  we  got.  But  what  we  have  is  simply  a  modification  of  it. 

In  relation  to  one  of  your  questions,  it  has  adopted  in  this  rule 
the  language  of  Justice  O'Connor  in  the  Cooter  case  by  emphasizing 
deterrence  as  the  goal,  and  it  has  greatly  increased  the  due 
process. 

The  plain  fact  is — let  me  put  this  bluntly  because  it  is  not  a  nice 
thing — the  plain  fact  is  that  judges  like  rule  11  better  than  lawyers 
do.  It  is  nicer  to  be  a  cat  than  to  be  a  mouse. 

But  the  bar  is  simply  overwhelming  on  this  subject.  We  come  to 
you  asking  for  relief.  And  I  stress  the  fact  that  the  number  of 
judges  who  have  severely  abused  the  rule  itself  has  been  relatively 
small.  These  changes  are  modest  but  they  are  improvements.  I 
would  have  liked  more  but  I  am  grateful  that  we  have  at  least  got- 
ten some  attention. 

Let  me  touch  briefly  on  rule  26  and  rule  30,  because  your  time 
is  too  short  for  any  more  discussion.  With  all  deference  to  my  good 
friends,  I  think  the  people  who  are  troubled  over  rule  26  disclosure 
are  spooked  over  nothing.  The  fact  is  that  this  is  very,  very  modest 
disclosure  of  stuff  that  you  are  going  to  have  to  produce  anyway. 
Anything  that  speeds  litigation  ought  to  be  looked  at  at  least  with 
a  kindly  eye. 

The  questions  were  raised  about  the  disclosure  in  my  county  of 
Phoenix,  Maricopa  County.  The  fact  is  my  State  has  a  disclosure 
system  so  vastly  more  extensive  than  this  that  there  is  no  resem- 
blance. There  has  been  no  formal  inquiry.  If  there  had,  I  would  say 
what  we  have  got  is  a  lousy  and  excessive  system.  I  would  have 
been  in  line  with  that  point  of  view. 

But  the  fact  is  that  what  is  proposed  here  is  really  simply  an- 
swering interrogatories  without  going  to  the  expense  of  having  to 
exchange  them,  identifying  document  areas.  I  regard  it  as  essen- 
tially tokenism. 

I  will  touch  very  briefly  on  rule  30,  because  that  is  a  problem. 
The  fact  is  that  rule  30  will,  to  the  extent  that  it  permits  at  option 
the  use  of  video  in  connection  with  depositions,  will  to  that  extent 
eliminate  court  reporters.  But  what  we  have  got  to  face  as  a  reality 
is  technological  change  occurs  in  the  world,  and  when  it  happens 
it  is  sometimes  obsoletizes  labor  forces.  That  is  a  matter  for  a 
greater  degree  of  sympathy  than  I  think  the  committees  have 
shown.  They  have  limited  it  sharply.  It  doesn't  take  the  court  re- 
porters out  of  the  courthouse. 

We  have  the  most  experimental  work  in  the  country  going  on  I 
think  at  the  moment  in  Phoenix,  and  what  is  happening  there  is 
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that  we  have  a  court  reporter  but  we  have  the  video  in  the  actual 
courtroom  and  we  are  seeing  the  text  of  the  testimony  on  the 
screen  within  seconds  of  its  utterance;  and  it  can  be  printed  off 
automatically,  you  can  find  what  you  want.  And  the  plain  fact  is 
that  a  nation  tnat  can  put  a  man  on  the  moon  is  not  going  to  let 
trials  be  held  up  for  months  and  months  while  people  hammer  out 
mechanical  stuff  that  doesn't  need  to  be  hammered  out. 

The  fact  also  is  that  this  is  an  honorable  and  worthy  profession 
and  deserves  some  protection.  I  have  made  the  suggestion  in  my 
testimony  that  you  give  serious  thought  in  any  report  you  have  to 
making  clear  that  for  at  least  a  10-year  period,  a  period  of  transi- 
tion, you  will  not  welcome  and  will  not  encourage  any  further  ac- 
tion which  may  have  the  effect  of  restricting  court  reporter  func- 
tions. This  becomes  experimental  and  limited;  a  period  of  transition 
is  in  order.  This  is  commonly  done  in  industry  as  technological  im- 
provements take  place,  and  you  might  want  to  give  some  sympa- 
thetic thought  to  tnat. 

My  main  thought,  however,  is  that  I  hope  you  move  this  package. 
There  are  so  many  things  here  that  are  really  worthwhile  that  will 
really  help,  let  it  not  please  be  tied  up  with  doubt  over  details. 

Mr.  Chairman,  I  thank  you  very  much. 

Mr.  Hughes.  Thank  you,  Mr.  Frank. 

[The  prepared  statement  of  Mr.  Frank  follows:] 

Prepared  Statement  of  John  P.  Frank,  Senior  Partner,  Lewis  and  Roca  Law 

Firm,  Phoenix,  AZ 

My  name  is  John  P.  Frank  and  am  the  senior  partner  of  the  law  firm  of  Lewis 
and  Roca  in  Phoenix,  Arizona.  I  attach  my  Who's  Who  *  identification  to  this  state- 
ment and  will  say  briefly  only  that  I  have  my  law  graduate  degrees  from  the  Uni- 
versity of  Wisconsin  and  Yale  Law  School  and  prior  to  September  15,  1954,  taught 
law  at  Indiana  University  and  at  Yale,  in  both  schools  teaching  procedure.  I  have 
taught  on  shorter  term  bases  at  various  schools  in  the  United  States  and  have  lec- 
tured, commonly  on  either  constitutional  or  procedural  subjects,  in  many  states.  I 
am  the  author  of  numerous  books  and  articles  on  court  administration  and  proce- 
dure and  constitutional  and  legal  historical  subjects. 

I  served  on  the  then  Supreme  Courts  Advisory  Committee  on  Civil  Procedure  by 
appointment  of  Chief  Justice  Warren  under  the  chairmanship  of  Mr.  Dean  Acheson 
from  approximately  1960  to  1970.  I  was  a  member  and  from  time  to  time  chairman 
of  the  Arizona  State  Committee  for  Civil  Procedure  for  some  thirty  years  and  have 
participated  in  and  have  appeared  at  all  hearings  by  the  Committee  on  the  Rules 
of  Civil  Procedure  from  1960  to  the  present  time.  I  have  repeatedly  appeared  before 
House  and  Senate  committees  on  jurisdictional  and  procedural  matters. 

In  connection  with  the  rules  presently  before  this  Committee,  I  have  been  active 
in  connection  with  them  throughout  their  several  year  history.  An  informal  commit- 
tee consisting  of  Professor  Judith  Resnik  of  the  University  of  Southern  California 
Law  School,  my  partner  Janet  Napolitano  who  is  now  chairman  of  the  Arizona  State 
Committee  for  Civil  Procedures  and  is  our  U.S.  Attorney  designate,  and  I  have  var- 
iously divided  up  the  rules.  In  behalf  of  all  of  ourselves  and  of  other  groups,  we  pre- 
sented positions  on  the  various  rules  at  public  hearings. 

I  am,  thus,  acquainted  with  all  of  the  rules  and  have  taken  a  stand  on  all  of  them. 
In  our  division  of  labor  my  particular  assignment  was  Rule  11,  the  sanctions  rule. 
As  I  shall  elaborate  in  connection  with  that  rule,  on  Rule  11  I  presented  the  views 
of  numerous  United  States  Court  of  Appeals  Circuit  and  District  judges,  the  leader- 
ship of  the  Litigation  Section  of  the  American  Bar  Association,  the  Board  of  Gov- 
ernors of  the  American  Trial  Lawyers  Association,  the  committee  on  civil  procedure 
of  the  American  College  of  Trial  Lawyers,  and  the  views  of  numerous  state  bars. 
In  this  connection  I  worked  particularly  closely  with  the  New  York  Bar  and  the  out- 
standing chairman  of  its  civil  procedure  committee,  Judge  Hugh  Jones,  formerly  of 


•The  statement  was  not  made  a  part  of  the  hearing  record  and  is  therefore  retained  in  sub- 
committee files  for  pubhc  review  upon  request. 
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the  New  York  State  Court  of  Appeals.  I  also  represented  the  views  of  the  leadership 
of  civil  rights  groups  on  the  Rule  11  problems. 

I.  THE  GENERAL  VIEW 

Permit  me  to  begin  by  stating  two  conclusions: 

1.  I  hope  that  this  Committee  will  conclude  to  let  all  of  these  proposals  take  effect. 
The  package  is  not  perfect  and  if  1  were  writing  the  rules  I  would  not  have  all  of 
them  as  they  are  here.  But  the  procedure  has  been  extremely  fair  and  thorough. 
We  of  the  bar  or  of  academia,  and,  indeed,  thosejudges  who  wished  to  express 
themselves,  had  our  innings  before  Judge  Pointer.  The  hearings  were  thorough  and 
fair. 

The  same  has  been  true  up  the  line.  Judge  Keeton  has  conducted  the  proceedings 
of  the  Standing  Committee  with  exemplary  fairness  and  thoroughness.  He  has  made 
himself  available  for  informal  discussions.  The  review  by  the  Standing  Committee 
was  very  thorough.  Moreover,  the  review  by  the  Judicial  Conference  of  the  United 
States  was  also  far  from  cursory.  Indeed,  the  Judicial  Conference  very  wisely  de- 
leted one  rule.  I  mention  that  action  only  to  highlight  fact  that  the  Judicial  Con- 
ference review  is  not  perfunctory,  but,  indeed,  represents  contemplative  judgment. 

It  is  part  of  the  lawyer's  job  to  advocate,  and  wnen  he  has  been  heard,  to  acqui- 
esce in  the  conclusions.  The  statute  permits  intervention  by  Congress  at  this  stage; 
your  role  is  not  perfunctory  either.  But  there  is,  I  believe,  no  difierence  so  grave 
that  it  warrants  your  always  unusual  power  of  intervention. 

2.  Please  permit  me  to  applaud  the  Committee  and  its  staff  for  your  prompt  atten- 
tion to  these  rules  problems.  You  have  many  demands  upon  your  time.  WhUe  not 
many  of  these  rules  are  in  the  slightest  degree  controversial,  a  couple  of  them  are. 
The  rules  will  go  into  efiect  unless  adverse  action  or  staying  action  of  some  kind 
is  taken  before  November  1.  Your  scheduling  this  hearing  so  promptly  is  clear  evi- 
dence that  you  are  tending  to  this  business  without  delay.  Some  of  the  rules 
changes  are  relatively  minor,  but  some  of  them  are  genuinely  important  and  the  bar 
and  the  courts  will  benefit  greatly  by  your  early  attention. 

II.  THE  MATTERS  NOT  WARRANTING  DISCUSSION  HERE 

While  the  changes  are  generally  improvements,  a  good  many  of  them  do  not  reach 
the  level  which  seems  to  require  Congressional  attention.  While  I  may  be  wrong  as 
to  some  of  these,  and  if  so  I  ask  to  be  questioned  concerning  them,  I  will  otherwise 
put  aside  the  following 

Rule  1.  An  amiable  piety  on  the  administration  of  the  rules. 

Rule  2.  Changes  in  the  methods  of  serving  summonses.  The  rule  is  intended  to 

fromote  economy  and  it  probably  will.  I  must  in  integrity  acknowledge  to  you  that 
find  it  a  long-winded  efiusion  which  will  be  more  nuisance  to  the  bar  than  profit, 
and  it  illustrates  the  kind  of  change  which  I  would  not  of  my  own  motion  have 
made,  but  its  purpose  is  good  and  it  is  not  important  enough  to  be  worth  your  atten- 
tion. 

Rule  5.  This  is  a  small  improvement  to  permit  local  courts  to  permit  electronic 
filing  and  is  clearly  a  good  idea. 

Rule  12.  This  rule  on  time  for  response  is  essentially  an  adaptation  to  the  new 
summons  rule  previously  identified. 

Rule  15.  This  is  merely  a  cross  reference. 

Rule  16.  This  makes  a  number  of  changes  in  the  pretrial  conference.  It  does  not 
truly  broaden  authority  as  much  as  it  gives  a  kind  of  a  checklist  or  schedule  to  the 
court  and  the  parties  as  to  what  can  come  up  at  the  pretrial  conference.  Rule  16 
for  some  time  has  been  serving  fundamentally  as  such  a  checklist  and  this  broadens 
this  function.  It  will  be  particularly  useful  for  new  judges  and  for  the  less  experi- 
enced members  of  the  bar. 

Rule  28.  This  is  the  detail  concerning  depositions  in  foreign  countries,  conforming 
that  procedure  to  treaty  practice. 

Rule  29.  This  tightens  trial  scheduling  by  encouraging  parties  to  work  out  discov- 
ery matters  informally  except  where  they  would  delay  trials.  It  represents  what 
good  lawyers  have  been  doing  and  is  a  worthwhile  encouragement. 

Rule  30.  The  larger  portion  of  this  rule  deals  with  electronic  depositions  and  that 
matter  will  be  discussed  separately.  But  the  other  changes,  in  any  case,  are  minor 
and  good. 

Rule  31.  This  is  an  improvement  in  the  procedures  in  taking  depositions  of  pris- 
oners; it  is  not  a  matter  of  broad  concern. 

Rule  32.  This  essentially  conforms  the  use  of  depositions  to  the  new  procedures 
for  taking  them.  If  Rule  30  were  seriously  altered.  Rule  32  would  neea  attention 
as  well. 
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Rule  33.  This  rule  limits  the  number  of  interrogatories  and  slightly  changes  the 
procedure  for  objections  to  them.  A  similar  proposal  was  made  some  ten  or  more 
years  ago  at  the  Committee  stage  and  was  opposed  by  Judge  Mary  M.  Schroeder 
of  the  Ninth  Circuit  Court  of  Appeals  and  by  me  both  at  the  hearing  in  San  Fran- 
cisco and  in  an  article  in  the  American  Bar  Association  Journal.  We  then  believed 
that  the  limitation  on  the  number  should  be  the  product  of  more  experimentation 
at  the  district  courts.  The  rule  was  not  then  adopted.  That  experimentation  has  oc- 
curred and  it  is  now  clear  that  these  limitations  are  highly  beneficial,  and  moreover 
that  they  make  litigation  much  less  expensive.  I  do,  therefore,  now  warmly,  however 
belatedly,  endorse  this  proposal  and  regard  it  as  genuinely  important;  interrog- 
atories have  grown  out  of  all  reason.  It  is  one  of  the  best  features  of  this  new  series 
of  rules. 

Rule  34.  This  rule  on  production  of  documents  is  simply  an  adaptation  to  other 
changes. 

Rule  36.  This  rule  on  admissions  is,  likewise,  simply  an  adaptation  to  other 
changes. 

Rule  37.  This  rule  deals  with  the  failure  to  make  disclosure  or  to  cooperate  in  dis- 
covery. It  is,  at  least  generally,  a  clear  improvement  in  encouraging  cooperation 
amongst  attorneys  in  solving  these  problems  without  burdening  the  courts  with 
them.  It  stiffens  the  sanctions  for  failure  of  honest  disclosure  and  I  am  afraid  that 
this  is  probably  necessary.  These  changes  are  generally  of  some  importance  and  are 
not  believed  to  be  seriously  controverted  in  any  quarter. 

Rule  38.  This  is  a  minor  correction  in  the  method  of  demanding  jury  trial. 

Rule  50.  This  is  a  technical  amendment  on  judgments  as  a  matter  of  law. 

Rule  53.  This  is  a  very  minor  adapting  change  concerning  masters. 

Rule  54.  This  is  a  very  important  and  worthwhile  stabilization  of  procedures  for 
establishing  attorneys'  fees  where  they  are  to  be  determined  by  the  court.  Inch  by 
inch  we  are  moving  more  and  more  toward  to  the  English  rule  and  are  allowing 
courts  to  assess  counsel  fees  against  losing  parties  in  a  number  of  situations.  Con- 
gress has  adopted  some  100  fee-shifting  statutes.  This  development  creates  a  whole 
new  series  of  legal  decisions  which  need  to  be  made  in  determining  what  fees  are 
to  be  allowed.  We  have  had  no  clear  procedure  on  this  and  Rule  54  establishes  one. 
It  is  particularly  constructive  because  it  requires  that  this  matter  be  settled  prompt- 
ly. This  is  a  big  improvement. 

Rule  58.  This  rule  on  entry  of  judgment  is  one  of  the  best  features  in  the  whole 
package.  It  relates  to  the  attorneys'  fees  problem  and  provides  that  the  trial  court 
may  merge  the  judgments  on  the  main  case  and  on  the  attorneys'  fees  so  that  there 
can  be  only  one  appeal  and  the  two  matters  can  be  decided  together.  This  solves 
a  major  problem  and  is  very  valuable. 

Rule  71(a).  This  is  some  minor  conforming  detail  concerning  service  in  condemna- 
tion cases. 

Rule  72.  This  is  simply  a  matter  of  labeling  magistrates. 

Rule  73.  This  is  a  small  but  real  improvement  on  the  use  of  magistrates,  protect- 
ing the  parties  so  that  they  won't  be  pushed  into  accepting  a  magistrate  if  they  don't 
really  want  that  method  of  procedure. 

Rule  74.  This  is  another  matter  of  relabeling  magistrates. 

Rule  75.  This  is  yet  another  matter  relabeling  magistrates. 

Rule  76.  And  again,  the  labels  of  magistrates. 

Summary:  Twenty  of  the  rules  are  minor  changes  which  will  be  useful  but  which 
probably  do  not  deserve  thought  from  this  Committee.  Rules  33,  54  and  58  are  very 
important.  Because  there  appears  to  be  no  dispute  concerning  them,  the  Committee 
may  not  wish  to  give  them  any  further  consideration.  But  they  are  different  from 
the  first  group  in  the  sense  that  they  are  truly  important  and  the  bar  and  the  courts 
really  need  them,  and  need  them  now.  They  are  reasons  for  moving  this  package 
along. 

III.  THE  MAJOR  CHANGES 
A.  Rule  11 

Rule  11,  as  adopted  in  1983  and  enforced  today,  has  been  described  by  Professor 
Charles  Alan  Wright  as  the  worst  self-infiicted  wound  in  the  history  oi  the  rules- 
making  process.  It  has  been  a  blight.  Seldom  was  an  effort  made  with  better  inten- 
tions or  higher  purposes,  but,  as  has  been  trenchantly  observed  by  Professor  Judith 
Resnik  of  the  University  of  Southern  California,  most  of  the  time  rules  reformers 
are  mopping  up  after  the  mistakes  of  past  rules  reformers;  and  Rule  11  is  a  brilliant 
example. 

Rule  11  is  a  genie  which  came  out  of  a  small  bottle  and  filled  all  available  space. 
No  one  would  have  supposed  in  1983  that  it  would  be  so  consequential.  The  rule 
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is  short  and  in  both  prose  and  intention  benign.  It  provides  that  every  pleading,  mo- 
tion and  other  paper  must  be  signed  by  the  attorney  and  if  there  is  no  attorney, 
by  the  party.  The  signature  then  becomes  a  certificate  that  the  attorney  has  made 
^  reasonable  inquiry  and  that  to  the  best  of  his  or  her  knowledge,  information  and 
belief,  the  document  is  well  grounded  in  fact  and  warranted  by  existing  law  or  rep- 
resents a  good  faith  effort  to  alter  existing  law.  If  the  pleading  or  motion  or  other 
paper  is  found  to  have  been  signed  in  violation  of  the  rule,  the  court  is  authorized 
to  impose  an  appropriate  sanction  which  includes  an  order  to  pay  to  the  other  party 
the  reasonable  expenses  involved  in  countering  the  pleading,  including  attorneys 
fees. 

Great  oaks  from  little  acorns  grow.  In  the  less  than  ten  years  since  the  adoption 
of  Rule  11,  we  have  had  thousands  of  cases  invoking  its  application.  Asking  for 
sanctions  because  of  challenge  to  the  allegedly  good  faith  inquiry  into  either  Tacts 
or  law  has  become  a  major  industry.  It  has  become  routine  that  the  attorneys  now 
have  a  double  duty,  one  to  try  the  case  and  the  other  to  try  the  opposing  counsel. 

The  rule  has  become  more  of  a  defendant's  mechanism  than  a  plaintiffs,  but  the 
defendants  have  not  liked  it  either.  Approximately  75%  of  the  sanction  applications 
are  against  plaintiffs.  Nonetheless,  there  are  enough  against  defendants  to  create 
a  mutual  burden.  Indeed,  the  Rule  11  operation  is  just  as  obnoxious  to  the  leaders 
of  the  defense  bar  as  it  is  to  the  plaintifi's  bar.  The  root  goal  is  the  desire  to  sanc- 
tion frivolous  cases.  The  underlying  problem  here  is  that  the  phrase  'Trivolous 
cases"  has  a  happy  ring  to  it  as  though  it  were  saying  something  meaningful,  when 
in  truth  this  is  false.  One  judge's  frivolous  case  is  another's  serious  question.  In  a 
Federal  Judicial  Center  study,  a  group  of  judges  who  considered  the  same  complaint 
divided  fifly-fifly  on  whether  it  was  frivolous.'^ 

The  system  has  been  particularly  onerous  on  civil  rights  plaintiffs. 

I  am  aware  of  statements  from  the  Federal  Judicial  Center  that  the  use  of  Rule 
11  in  civil  rights  matters  is  not  "disproportionate."  This  depends  on  how  one  meas- 
ures disproportionate.  It  is  perfectly  true  that  in  the  FJC  study  there  are  more  Rule 
11  motions  in  contract  and  tort  cases  than  in  civil  rights  cases.  However,  there  are 
also  vastly  more  contract  and  tort  cases  than  civil  rights  cases  to  start  with.  The 
percentage  of  civil  rights  cases  with  Rule  11  sanctions  is  higher  than  the  percentage 
in  tort  and  contract  cases.  When  we  allow  for  these  circumstances,  civil  rights  plain- 
tifTs  are  big  losers. 

I  do  not  pause  with  what  I  think  are  the  substantive  misfortunes  under  Rule  11 
because  the  point  that  particularly  concerns  me  is  what  I  think  the  grossly  unrea- 
sonable and  unwholesome  burden  it  has  added  to  judicial  administration.  The  Amer- 
ican Judicature  Society  has  done  a  major  study.  That  study  reported  that  in  7.6% 
of  the  cases  studied  there  were  Rule  11  sanctions  and  in  24.3%  there  was  some  in- 
volvement without  sanctions.  That  meant  that  there  had  been  some  kind  of  Rule 
11  activity  of  a  formal  enough  sort  to  be  noticed  in  a  third  of  the  cases.  This  in  turn 
means  that  a  great  number  of  time-consuming  and  dollar-consuming  decision  points 
have  been  put  into  the  legal  system. 

When  the  attention  goes  from  the  frequency  of  Rule  11  in  a  batch  of  cases  to  the 
frequency  of  Rule  11  problems  for  lawyers  in  general,  the  American  Judicature  Soci- 
ety comes  up  with  the  astonishing  figure  that  82%  of  the  bar  studied  has  had  some 
Rule  11  contact.  This  is  a  terrible  and  costly  burden  to  put  on  the  profession.  It  is 

Farticularly  undesirable  because  under  Rule  11  there  are  no  uniform  standards.  As 
have  mentioned,  one  Federal  Judicial  Study,  judges  divided  fifly-fifly  as  to  which 
cases  were  and  which  were  not  frivolous. 

The  Judicature  Society  also  speaks  of  the  threat  element  in  the  Rule  11,  as  law- 
yers charge  each  other.  In  the  Seventh  Circuit  study  on  the  rising  incivility  of  the 
bar,  an  appreciable  part  of  it  dependent  on  Rule  11  combat,  illustrates  the  vices  of 
this  system.  Exchanges  between  lawyers  of  the  "I'm  going  to  get  you"  variety  don't 
help  civility  very  much. 

It  is,  in  short,  a  bad  rule  and  needs  changing. 

As  against  that  background,  I  had  the  pleasure  and  opportunity  to  be  coordinator 
on  the  Bench-Bar  proposal  to  revise  Rule  11.  I  append  a  list  of  those  who  sponsored 
the  Bench-Bar  proposal.  It  included  an  astonishingly  complete  representation  of  the 
bar,  the  Litigation  Section,  ATLA,  the  College  of  Trial  Lawyers,  numerous  state 
bars,  and  numerous  judges  and  professors;  the  list  will  speak  for  itself.  We  asked 
for  a  very  comprehensive  revision  of  Rule  11. 

We  did  not  get  what  we  asked  for.  I  regret  that.  The  plain  fact  is  that  the  Rule 
11  dispute  reflects  class  dilTerence  within  the  profession.  Most  of  the  judges  who 
have  tne  Rule  11  power  like  it.  The  lawyers  on  whom  it  is  exercised  or  feel  its  con- 
sequences do  not.  In  the  world  of  cats  and  mice,  it  is  more  attractive  to  be  a  cat. 


ij.  M.  Kassenkissen,  An  Empirical  Study  of  Rule  11  Sanctione,  26  (1985). 


59 

This  is  illustrated  in  the  dissent  by  Justices  Scalia  and  Thomas  from  even  the  mod- 
est Rule  11  changes  which  are  now  before  you. 

Nonetheless,  while  the  changes  are  less  than  I  would  have  liked,  the  improve- 
ments are  noteworthy.  A  strenuous  concern  of  the  American  College  of  Trial  Law- 
yers was  the  provision  in  the  1983  rule  that  sanctions  were  mandatory.  If  the  judge 
found  any  of  the  triggering  circumstances  existed,  the  court  had  no  discretion  to 
waive  the  sanctions  but  was  compelled  to  impose  them.  That  aspect  is  changed  by 
the  new  rule.  Another  improvement  is  that  the  sanctioning  power  is  broadened  to 
cover  firms  as  well  as  persons  who  actually  sign  documents  in  court.  Frequently  the 
signer  is  a  junior  attorney  who  is  simply  doing  what  he  is  told.  He  is  not  a  policy 
maker.  It  would  have  been  better  to  eliminate  any  sanctions  on  such  persons,  but 
at  least  now  the  courts  will  have  discretion  to  put  the  responsibility  where  it  be- 
longs, which  is  on  the  firm  itself. 

The  worse  feature  of  the  1983  rule,  which  I  have  already  mentioned,  is  that  the 
rule  became  a  fee-shifting  device  so  that  the  prevailing  lawyer  was  required  to  try 
to  get  his  fees  out  of  the  losing  lawyer's  side.  The  Bench-Bar  proposal  urged  that 
any  sanctions  under  the  rule  should  be  paid  into  court.  That  proposal  was  not  en- 
tirely adopted  in  the  new  rule  but  long  steps  were  taken  in  that  direction.  The 
Court  adopted  the  views  of  Justice  O'Connor  in  a  recent  opinion  that  there  should 
be  heavy  stress  on  deterrence  and  not  profiteering  as  the  objective  of  the  rule. 
Hence,  the  Committee  has  provided  that  any  sanctions  "should  ordinarily  be  paid 
into  court  as  a  penalty"  and  that  fee  shifting  should  be  limited  to  "unusual  cir- 
cumstances." This  is  an  improvement.  In  addition,  the  new  rule  provides  that  there 
shall  be  no  sanctions  if  the  offending  pleading  is  withdrawn,  and  the  objecting  party 
must  give  the  other  side  this  opportunity.  A  major  improvement  in  the  rule  is  its 
improvement  on  the  notice,  hearing  and  determination  practices  recpiired  before 
sanctions  will  be  allowed.  Anybody  sanctioned  must  have  a  specific  charge,  must 
have  a  reasonable  opportunity  to  respond,  and  the  court  must  show  its  reasons  on 
the  record  for  any  order  it  makes.  This  is  particularly  important  because  the  court's 
order  is  reviewed  only  for  abuse  of  discretion,  so  there  must  be  a  record  to  show 
whether  discretion  has  been  abused. 

I  am  aware  of  no  one  who  will  come  before  you  criticizing  the  proposed  new  Rule 
11.  It  is  greatly  desired  by  every  segment  of  the  bar  and  particularly  by  civil  rights 
groups.  The  existing  situation  is  simply  intolerable.The  proposed  new  rule  is  ur- 
gently needed  and  merits  your  blessing. 

B.  Rule  26 

I  supported  Rule  26  in  an  earlier  form  before  th'  Rules  Committee  and  support 
it  in  its  highly  modified  form  now.  I  am  aware  that  the  procedure  by  which  the  final 
form  of  Rule  26  came  into  the  rules  was  out  of  the  ordinary,  and  I  do  not  think 
it  is  right.  However,  the  present  form  of  the  rule  is  sufficiently  modest  in  the 
changes  it  makes  that  further  hearings  would  probably  not  have  shed  any  new  light; 
the  earlier  discussions  had  been  very  thorough. 

Specifically,  I  think  my  colleagues  the  bar  who  are  troubled  at  this  Rule  26  are 
spooked  over  nothing.  The  plain  fact  is  that  disclosure  is  the  contemporary  wave. 
Tne  disclosure  system  adopted  in  my  own  state  of  Arizona  is  so  much  more  radical 
than  this  that  the  proposal  before  you  seems  child's  play.  Disclosure  is  being  adopt- 
ed by  district  courts  under  the  1990  statute  and  no  one  seems  to  have  been  hurt 
by  it. 

Let  me  be  very  specific.  Federal  proposed  Rule  26  imposes  three  types  of  disclo- 
sure duties: 

1.  Initial  disclosure  of  individuals  likely  to  have  discoverable  information  relevant 
to  disputed  facts;  copies  of  or  descriptions  by  category  of  all  documents  in  the  dis- 
closing party's  possession,  custody,  or  control  relevant  to  disputed  facts;  damages 
evidence;  and  insurance  agreements.  (26(a)(1)). 

2.  Expert  testimony,  including  the  identity  of  experts  as  well  as  required  written 
reports.  (26(a)(2)). 

3.  Pretrial  disclosure,  including  the  identity  of  witnesses  and  whether  they  will 
be  presented  live  or  by  deposition  and  the  identity  of  anticipated  trial  exhibits. 
(26(a)(3)). 

The  proposed  rule  also  sets  forth  the  timing  requirements  for  each  of  these  disclo- 
sures, the  method  for  making  each  of  these  disclosures,  and  the  method  for  claiming 
attorney-client  or  work  product  protection. 

All  these  things  have  to  be  done  now,  though  at  a  slightly  later  stage.  These  rules 
simply  accelerate  the  interrogatory  procedures  of  Rule  33  and  the  document  disclo- 
sures of  Rule  34,  plus  the  various  details  of  Rule  26.  Of  course  one  must  identify 
one's  witnesses  and  identify  the  trial  exhibits  and  reveal  the  expert  testimony  and 


81-258  0-94-3 


60 

reveal  the  facts  of  insurance.  The  question,  therefore,  is  not  one  of  substance  but 
purely  one  of  timing. 

The  qruestions  then  arise  as  to  whether  somehow  the  earlier  timing  works  an  in- 
justice. This  must  be  balanced  against  the  fact  that  lawsuits  take  too  long  and  there 
is  too  much  jockeying  around  now  about  interrogatories  and  documents.  The  rule 
is  carefully  designed  so  that  no  one  has  to  discover  what  he  doesn't  yet  know;  there 
are  adequate  devices,  as  there  are  in  the  existing  rules,  for  supplementation  and 
there  is  plenty  of  room  for  protection.  The  country  is  impatient  with  the  pace  of  liti- 
gation and  the  cost  of  it,  and  it  is  at  least  reasonable  to  hope  that  this  Rule  26  will 
speed  the  pace  and  reduce  the  cost;  it  may  by  earlier  cards  on  the  table  improve 
the  prospects  of  early  settlement. 

The  question  then  arises  as  to  whether  this  rule  should  be  delayed  until  there 
are  furtner  reports  under  the  1990  statute.  This  question  can  be  twice  answered  in 
the  negative:  first,  the  local  experimentation  permitted  under  the  1990  statute  con- 
tinues unaffected  by  this  rule.  Second,  this  rule  may  well  give  the  local  districts  a 
model  with  which  to  complete  their  tasks  under  the  1990  act. 

This  rule  speeds  up  discovery  and  will  take  away  much  of  the  gamesmanship  of 
evasive  answers  to  interrogatory  questions.  It  is  to  be  commended. 

C.  Rule  30 

The  rule  permits  the  taking  of  depositions  by  non-stenographic  means,  as  by  vid- 
eotape. It  also  provides  that  if  the  deposition  is  to  be  used  to  that  extent,  it  elimi- 
nates the  court  reporting  or  stenograpnic  function  at  the  deposition.  However,  if  the 
deposition  is  going  to  be  used  in  court,  other  rules  require  that  it  be  transcribed 
and  then  a  copy  be  furnished  to  the  court. 

The  benefits  to  the  rule  are  that,  by  making  maximum  use  of  modem  technology, 
the  procedure  makes  deposition  much  more  vivid  and  far  less  expensive.  In  jury 
cases,  the  videos  may  be  used  to  present  the  deposition  testimony  to  the  jury  even 
though  a  transcript  must  be  lodged  with  the  court  to  perfect  the  record  and  for  the 
convenience  of  a  reviewing  court.  The  incidental  cost  savings  are  also  considerable; 
the  doctor,  for  example,  can  be  videotaped,  charts  and  all,  in  his  ofiice. 

In  short,  the  rule  permits  the  benefits  of  the  electronic  age  to  enter  the  court- 
house; but  there  is  a  clear  downside.  As  with  the  development  of  all  machines  to 
replace  other  labor  forces  over  the  centuries,  there  is  whatever  gain  the  machine 
gives  but  there  is  the  loss  of  jobs  to  the  labor  force.  Court  reporters  have  done  this 
work  for  a  long  time.  Now  on  depositions  which  will  not  be  used  in  court,  they  wiU 
never  be  involved  and,  even  where  the  deposition  is  to  be  used  in  the  court,  the 
stenographic  transcript  can  be  made  at  lower  pace  by  office  staff.  A  whole  industry 
may  be  badly  damaged  or  rendered  obsolete. 

Frequently  the  obsolescence  of  the  labor  force  by  the  progress  of  the  machine  or 
by  new  methodologies  can  be  softened  by  job  preservation  techniques.  For  illustra- 
tion, when  the  shipping  industry  thirty  years  ago  moved  to  containers,  it  rendered 
the  longshoremen  largely  obsolete  but  the  industry  provided  that  the  existing  long- 
shoremen should  be  kept  on  the  job  until  they  reacned  retirement  age  so  that  the 
phase-out  would  be  gradual.  The  problem  with  any  phase-out  here  is  that  it  puts 
a  great  cost  on  litigants  for  absolutely  superfluous  services. 

If  the  Rules  Committees  have  given  any  thought  to  the  phase-out  problem,  I  am 
unaware  of  it.  The  court  reporters  of  the  nation  commonly  are  skilled  people, 
trained  in  their  work,  and,  within  my  experience  at  least,  overwhelmingly  capable 
and  faithful  to  the  tasks  they  have  undertaken.  Yet  come  December  1,  for  the  large 
discovery  phase  of  their  work,  it  is  bye-bye  court  reporters. 

The  court  reporters  themselves  may  nave  some  proposal  to  make  the  transition 
less  painful  and  if  90,  it  deserves  careful  consideration.  My  own  suggestion  is  a 
timid  one  and  1  would  withdraw  it  if  the  court  reporters,  to  whom  I  have  not  spo- 
ken, reject  it.  But  the  fact  is  that  the  same  obsolescence  which  hits  the  court  report- 
ers in  discovery  will  do  the  same  for  trial.  Trials,  too,  can  be,  and  on  occasion  are, 
videotaped,  and  there  is  no  need  for  a  transcript  except  in  that  relatively  small 
number  of  cases  which  are  appealed.  Moreover,  the  new  machines  permit  electronic 
re-creation  of  the  testimony  simultaneously  with  its  utterance;  a  Phoenix  federal 
judge  has  a  video  system  in  his  courtroom  in  which  the  court  reporter  records  to 
a  computer  and  the  testimony  is  on  a  screen  within  seconds  of  its  utterance.  The 
computer  record  can  be  searched  to  find  the  relevant  objection  or  instruction,  and 
the  rest  will  never  even  need  to  be  printed.  Moreover,  there  is  today  advanced  work 
on  straight  voice  to  computer. 

I  diffidently  suggest  to  the  Committee  that  it  include  in  any  report  on  these  rules 
a  recommendation  to  the  rule-making  authorities  that  no  rule  eliminating  trial  tran- 
scripts for  at  least  a  ten-year  period  will  be  welcome  here.  This  would  permit  a  rea- 
sonable transition.  Newcomers  to  the  profession  can  stop  learning  it  if  they  feel  it 
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has  no  economic  future.  The  present  work  force  will  have  reasonable  opportunity  to 
plan  retirement  or  to  transfer  to  other  work;  I  believe  there  are  schools  now  for 
court  reporter  transition.  I  repeat,  I  take  no  pride  in  my  particular  suggestion;  I  pro- 
pose it  only  to  create  a  mood.  It  is  always  cruel  when  a  new  machine  throws  em- 
ployees out  of  the  work  force,  and  if  ingenuity  can  make  that  eviction  less  painful, 
it  snould  be  welcomed. 

I  thank  you  for  the  opportunity  to  appear  before  you.  I  summarize  again  by  saying 
that  while  many  of  these  rules  are  sufficiently  minor  or  accommodating  to  other 
changes  so  that  they  are  merely  useful,  a  number  of  them  are  of  truly  high  value 
and  are  either  not  controversial  at  all  or  not  seriously  so.  Rules  11,  33,  54  and  58 
are  seriously  needed  now.  While  Rule  11  drew  the  dissent  of  two  Justices,  I  hope 
that  the  anxiety  of  the  bar  for  this  change,  coupled  with  the  total  absence  of  any 
resistance  here,  will  permit  you  to  accept  this  rule  comfortably.  I  commend  Rules 
26  and  30  to  you,  with  the  hope  that  perhaps  you  can  make  some  softening  legisla- 
tive history  to  ameliorate  the  personal  losses  under  Rule  30.  Because  so  much  of 
this  package  is  truly  necessary  and  needed  now,  I  repeat  my  initial  admiration  for 
the  promptness  with  which  you  are  taking  hold  of  this  problem. 

One  last  phase  I  have  not  discussed  and  that  is  the  opinion  of  Justice  White  sug- 
gesting that  the  Supreme  Court  be  dropped  out  of  the  rules-making  procedure  alto- 
gether. This,  were  it  to  be  done,  would  take  an  independent  statute.  I  believe  that 
a  bill  to  this  effect  should  be  introduced  and  should  oe  the  subject  of  separate  and 
independent  hearings  since  there  is  nothing  you  can  do  on  the  topic  in  connection 
with  the  matter  immediately  before  you.  There  are  other  changes  which  should  be 
made  in  the  Rules  Enabling  Act  which  ought  to  be  considered  at  the  same  time. 
It  would  be  a  privilege  to  be  allowed  to  make  suggestions  to  you  on  that  score  if 
you  are  giving  thought  to  a  revisory  bill.  But  that  is  a  topic  for  another  day. 

Meanwhile,  thank  you  very  much. 


62 


BENCH-BAR  COMMITTEE  TO  REVISE 
CIVIL  PROCEDURE  RULE  11 


Robert  G.  Begam,  Esq.,  President,  ATLA,  1976-77 

James  E.  Carbine,  Esq.,  Baltimore,  Maryland 

Edmund  L.  Carey,  Jr.,  Esq.,  Nashville,  Tennessee 

Professor  Erwin  Chemerinsky,  University  of  Southern  California  Law  Center 

Professor  George  C.  Cochran,  University,  Mississippi 

Judge  Avern  Cohn,  U.S.  District  Court,  Eastern  District  of  Michigan 

Philip  H.  Corboy,  Sr.,  Esq.,  Chicago,  Illinois 

Professor  Dennis  E.  Curtis,  University  of  Southern  California  Law  Center 

Delaware  State  Bar  Association 

Francis  Fox,  Esq.,  Boston,  Massachusetts 

John  P.  Frank,  Esq.,  Phoenix,  Arizona 

Judge  A.  Leon  Higginbotham,  Jr.,  Third  Circuit  Court  of  Appeals 

Judge  Patrick  Higginbotham,  Fifth  Circuit  Court  of  Appeals 

Hugh  Jones,  Esq.,  S5Tacuse,  New  York 

Laura  Raster,  Esq.,  Chicago,  Illinois 

Michael  A.  Maness,  Esq.,  Houston,  Texas 

Judge  Monroe  G.  McKay,  Tenth  Circuit  Court  of  Appeals 

NAACP  Legal  Defense  and  Educational  Fund,  Inc. 

David  Nachman,  Esq.,  New  York,  New  York 

Professor  Judith  Resnik,  University  of  Southern  California  Law  Center 

Judge  Stephen  Reinhardt,  Ninth  Circuit  Court  of  Appeals 

Judge  Mary  M.  Schroeder,  Ninth  Circuit  Court  of  Appeals 

Leonard  W.  Schroeter,  Esq.,  Chair  &  Co-Chair  Three  Major  ATLA  Committees 

Professor  Aviam  Soifer,  Boston  University  School  of  Law 

Jerold  S.  Solovy,  Esq.,  Chicago,  Illinois 

Mark  Stein,  Esq.,  Chicago,  Illinois 

Professor  Michael  E.  Tigar,  Chairman,  ABA  Litigation  Section,  1989-90 

Professor  Georgene  Vairo,  Fordham  University  School  of  Law 

Bill  Wagner,  Esq.,  Tampa,  Florida 


63 

Mr.  Hughes.  Mr.  Slate,  welcome. 

STATEMENT  OF  WILLIAM  K.  SLATE  H,  PRESIDENT,  JUSTICE 
RESEARCH  INSTITUTE,  ON  BEHALF  OF  THE  NATIONAL 
COURT  REPORTERS  ASSOCIATION 

Mr.  Slate.  Thank  you. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  address  you 
today  on  why  proposed  rule  30(b)(4)  of  the  Federal  Rules  of  Civil 
Procedure  governing  depositions  should  not  be  changed  as  proposed 
in  the  amendments  now  before  you. 

The  chairman  alluded  to  this,  but  I  come  to  these  issues  from  the 
perspective  of  an  executive  in  State  and  Federal  courts,  and  as  the 
head  of  an  institute  which  does  research  and  provides  management 
advice  almost  exclusively  to  State  and  Federal  courts. 

Virtually  the  sole  exception  to  the  work  for  court  systems  by  the 
institute  has  been  several  studies  of  the  methods  of  making  a  trial 
court  record  and  taking  depositions,  which  were  performed  on  be- 
half of  the  National  Court  Reporters  Association.  It  is  specifically 
with  respect  to  two  of  those  studies  conducted  within  the  past  year 
regarding  the  cost  of  depositions  and  depositions  and  accuracy  that 
form  the  basis  of  my  remarks  here  today,  and  with  the  consent  of 
the  committee,  Mr.  Chairman,  I  would  hope  that  these  studies  may 
be  made  a  part  of  the  record. 

Mr.  Hughes.  Without  objection. 

[The  studies  appear  in  appendix  1.] 

Mr.  Slate.  Thank  you. 

We  have  concluded  the  case  is  overwhelming  for  the  maintenance 
of  the  Federal  rule  in  its  present  format,  for  neither  the  enhance- 
ment of  accuracy  nor  a  reduction  in  civil  litigation  costs  will  be 
achieved  by  a  rule  which  encourages  nonstenographic  methods 
such  as  audio  or  video  to  be  a  substitute  for  taking  a  deposition 
without  a  court  order  or  by  stipulation  of  the  parties. 

First  of  all,  with  respect  to  accuracy,  we  have  concluded  in  our 
studies  that  both  historically  and  at  the  present  a  court  reporter 
deposition  is  the  qualitative  standard  for  accuracy  and  claritv.  A 
court  reporter's  goal  is  verbatim  transcription.  That  is  the  Federal 
standard. 

Videotaped  transcription,  by  contrast,  has  sought  and  been  con- 
tent with  a  standard  based  on  the  concept  of  faithfulness  or  a  faith- 
ful representation  of  what  was  said  at  a  legal  event. 

I  submit  to  you,  gentlemen,  that  accuracy  and  faithfulness  on 
their  face  are  not  synonyms. 

Further,  the  deposition  process,  we  maintain,  should  not  be  rel- 
egated to  a  lesser  standard  than  other  aspects  of  court  proceedings. 
It  shouldn't  be  lost  on  any  of  those  considering  rules-related 
changes  to  depositions  that  depositions  admitted  at  court  must  in- 
variably be  in  transcript  format.  Trial  courts  require  court  report- 
ers for  important  cases;  and  appellate  courts  in  the  Federal  court 
system  and,  almost  without  exception  the  State  courts  will  not  per- 
mit videotapes  only,  but  require  hard-copy  transcription. 

Also,  I  think  it  is  important  for  the  committee  to  think  about  the 
fact  that  in  the  course  of  our  research  into  notions  of  accuracy,  it 
became  clear  that  the  literature,  when  addressing  problems  and  is- 
sues associated  with  the  various  taping  methodologies,  including 
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inaudibles,  indiscemables,  and  equipment  failures,  all  occurred  in 
courtroom  settings  under  the  most  controlled  conditions  presided 
over  by  a  judge. 

Similar  problems  occurring  in  the  deposition  process  outside  of  a 
structured  courtroom  setting  will  substantially  exacerbate  the  neg- 
ative results.  A  key  witness  or  expert  testimony  cannot  be  tran- 
scribed weeks  or  months  after  it  was  taken. 

Finally,  in  respect  to  accuracy,  attorneys  in  our  study  expressed 
the  view  that  the  most  serious  potential  miscarriage  of  the  use  of 
videotaped  depositions  is  the  absence  of  any  standards  or  rules  for 
taking  depositions  or  for  using  them  in  court.  Neither  do  standards 
exist  for  taped  transcribers.  Indeed,  attorneys  in  all  the  jurisdic- 
tions that  we  studied  advised  that  video  was  a  valuable  strategic 
tool  which  could  be  manipulated  to  make  a  certain  impact  on  a 
jury. 

Additionally,  the  future  accuracy,  if  you  will,  as  related  to  the 
long-term  life  and  dependability  of  tapes,  is  literally  unknown.  The 
National  Archives  and  the  Library  of  Congress  are  studying  the 
issue,  but  no  credible  source — the  only  exception  is  vendors — is 
willing  to  even  venture  a  qualifying  estimate  of  the  life  of  a  tape. 

And  what  about  the  second  compelling  issue  of  cost  to  litigants 
and  to  the  courts  themselves?  This  past  year,  the  Justice  Research 
Institute  conducted  a  cost-benefit  analysis  of  all  relevant  costs  in 
the  deposition  process,  utilizing  audio  recording,  court  reporters 
using  computer-aided  transcription  equipment,  and  video  record- 
ing. Because  there  is  rightly  a  desire  today  to  bring  the  cost  of  liti- 
gation under  closer  scrutiny,  we  employed  a  standard  cost-benefit 
analysis  approach,  because  it  concentrates  attention  on  basic 
issues. 

After  an  exhaustive  literature  review,  we  conducted  onsite  analy- 
sis and  data  checks  in  three  geographically  diverse  areas,  Alabama, 
California,  and  New  Jersey,  and  conducted  in-person  interviews 
with  attorneys  in  government  and  in  private  practice  representing 
both  plaintiffs  and  defendants,  as  well  as  with  freelance  court  re- 
porters, audiotape  and  videotape  transcribers. 

In  addition  to  a  number  of  accepted  direct  cost  centers  associ- 
ated, such  as  the  cost  of  taking  and  transcribing  a  deposition,  we 
found"  a  number  of  hidden  costs.  A  hidden  cost  is  defined  as  a  cost 
associated  with  producing  or  utilizing  the  deposition  which  is  not 
patently  visible,  is  less  obvious  than  a  direct  cost,  and  is  a  cost 
which  may  be  shifted  to  government  at  large,  taxpayers,  attorneys, 
or  litigants  themselves. 

Hidden  costs  associated  with  audio  and  video  included  the  time 
consumed  by  trial  and  appellate  judges  in  reviewing  the  tape;  and 
the  cost  to  the  litigants  of  additional  time  to  review  tapes  by  trial 
counsel,  which  attorneys  have  estimated  increased  by  a  factor  of 
three  to  four  times  in  order  to  review  and  study  a  tape  in  prepara- 
tion for  a  trial,  in  contrast  to  hard  copy. 

The  FBI  was  recently  quoted  in  an  article  as  indicating  their 
view  that  the  time  increase  to  review  tapes,  as  opposed  to  real 
time,  is  an  increased  factor  of  8  to  10.  Somebody  is  paying  for  those 
costs,  gentlemen. 

Other  hidden  cost  factors  include  the  cost  of  rental  or  purchase 
of  playback  equipment  by  witnesses,  the  cost  of  playback  equip- 
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ment  in  judges'  chambers,  and  the  cost  of  playback  equipment  in 
attorneys'  offices,  government  attorneys  and  private  counsel. 

After  inputting  all  the  data  collected,  the  cost-benefit  analysis 
model  revealed  that  the  cost  of  recording  a  deposition  by  a  court 
reporter  using  computer-aided  transcription  equipment  is  the  least 
costly  method  across  the  board.  This  is  true  whether  the  deposition 
is  taken  and  the  case  settles  or  whether  a  transcript  is  subse- 
quently made  of  an  audiotape  or  videotape,  or  even  in  the  rare  in- 
stance where  an  audiotape  or  videotape  is  utilized  without  a  tran- 
script in  court. 

As  has  been  alluded  to  a  number  of  times  today,  the  Civil  Justice 
Reform  Act  of  1990  admonishes  the  courts  to  fashion  ways  to  re- 
duce the  cost  of  civil  litigation.  Thus,  it  would  be  contrary  to  other 
cost  reduction  movements  within  the  third  branch  to  undertake  an 
initiative  inherent  in  the  proposed  changes  to  30(b)(4)  that  would 
in  fact  increase  the  cost  of  civil  litigation. 

Quickly,  the  third  and  final  set  of  facts  that  I  will  reference 
today  in  support  of  the  soundness  of  the  existing  rule  concerns 
depositions  and  computer  technology.  A  paramount  issue  to  be  ad- 
dressed in  the  strategic  and  long-range  planning  for  the  Federal 
courts  is  consideration  of  not  only  the  technology  presently  avail- 
able, but  all  foreseeable  future  technologies. 

In  one  respect  the  future  is  known.  The  microcomputer  is  in  the 
forefront  and  has  invaded  virtually  every  aspect  of  business  and  so- 
ciety. It  will  be  the  cornerstone  of  future  technologies. 

With  this  in  mind,  it  is  difficult  to  imagine  that  a  court  system, 
through  its  procedural  rule  apparatus,  would  encourage  stand- 
alone audio  or  video  technology,  the  kind  of  single-purpose  tech- 
nology that  will  very  soon  be  obsolete  when  compared  to  computer- 
based  operations. 

Now,  Mr.  Frank  referred  earlier  to  the  system  that  is  going  on 
right  now  in  Judge  Roger  Strand's  courtroom  in  California.  It  is  a 
computer-integrated  courtroom  utilizing  a  court  reporter;  it  is  not 
video  technology.  It  is  a  television  monitor  that  displays  the  writ- 
ten word  on  the  TV  monitor  for  all  the  party  participants  to  see 
in  "real  time;"  as  the  stenographer  types  into  the  stenograph  ma- 
chine, the  actual  words  in  the  English  language  appear  on  the  TV 
screen.  This  is  a  computer-based  court  reporter  system. 

And,  gentlemen,  I  say  to  you  in  all  due  respect,  in  many  ways 
the  debate  has  already  moved  beyond  the  discussion  here  today 
about  audio  and  video,  because  the  future  is  about  a  computer-driv- 
en system,  and  that  involves  a  stenographer  and  computer-aided 
transcription,  and  indeed,  again,  as  Mr.  Frank  referred  to,  a  com- 
puter-integrated courtroom. 

So  I  say  to  Congressman  Coble,  sir,  you  may  be  a  19th  century 
gentleman,  but  you  are  also  a  21st  century  one,  in  that  audio  and 
video  standing  alone  is  a  present-day  technology  that  court  report- 
ers have  moved  beyond  through  the  development  of  computer-inte- 
grated courtrooms. 

I  would  say  also  with  regard  to  this  computer-centered  court  re- 
porter technology,  that  it  has  braille  capability,  and  it  is  in  fact  the 
same  software  that  Donnald  Anderson,  the  Clerk  of  the  House,  is 
employing  in  the  new  braille  letter-writing  services  that  have  been 
available  to  the  Members  of  the  House  since  January. 
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So  I  would  reiterate  in  summary,  that  in  addition  to  thinking 
about  the  importance  of  a  computer-enhanced  system  that  opens  up 
court  proceedings  and  complies  with  the  Americans  with  Disabil- 
ities Act,  that  it  also  clearly,  from  our  research,  is  a  less  costly  sys- 
tem and  a  more  accurate  system. 

So  for  the  foregoing  reasons,  we  conclude  the  case  is  overwhelm- 
ing, gentlemen,  for  the  maintenance  of  the  Federal  rule  in  its 
present  format.  Again,  neither  the  enhancement  of  accuracy  nor  re- 
duction in  civil  litigation  costs  will  be  achieved  by  a  rule  permitting 
a  nonstenographic  method  such  as  audio  or  video  to  be  used  as  a 
substitute  for  taking  a  deposition  without  a  court  reporter,  or,  by 
stipulation  of  the  parties  as  is  available  in  the  existing  rule. 

Thank  you  very  much. 

Mr.  Hughes.  Thank  you  very  much,  Mr.  Slate. 

[The  prepared  statement  of  Mr.  Slate  follows:] 

Prepared  Statement  of  William  K.  Slate  II,  President,  Justice  Research 
Institute,  on  Behalf  of  the  National  Court  Reporters  Association 

I  appear  here  today  to  discuss  why  proposed  Rule  30(b)(4)  of  the  Federal  Rules 
of  Civil  Procedure  governing  depositions  should  not  be  changed  as  proposed  in  the 
amendments  to  the  federal  rules  now  before  you. 

I  address  these  issues  from  the  perspective  of  my  experience  as  an  executive  in 
state  and  federal  courts  and  as  the  head  of  an  institute  which  does  research  and 
provides  management  advice  almost  exclusively  to  state  and  federal  courts.  Vir- 
tually, the  sole  exception  to  work  for  court  systems  proper  by  the  Institute  has  been 
several  studies  of  the  methods  of  making  a  trial  court  record  and  of  taking  deposi- 
tions, which  were  performed  on  behalf  of  the  National  Court  Reporters  Association. 
It  is  specifically  with  respect  to  two  studies  conducted  within  the  past  year  regard- 
ing depositions  and  accuracy  and  a  cost-benefit  analysis  of  the  several  methods  of 
taking  a  deposition  which  are  the  basis  for  my  remarks  before  you  today  as  related 
to  Rule  30(b)(4).  We  conclude  that  the  case  is  overwhelming  for  the  maintenance 
of  the  federal  rule  regarding  depositions  in  its  present  format  and  for  not  enacting 
proposed  Rule  30(b)(4).  Neither  the  enhancement  of  accuracy  nor  a  reduction  in  civil 
litigation  costs  will  be  achieved  by  a  rule  permitting  a  non-stenographic  method, 
such  as  audio  or  video,  to  be  used  as  a  substitute  for  taking  a  deposition  without 
a  court  order  or  stipulation  by  the  parties. 

ACCURACY  SHOULD  BE  THE  STANDARD  FOR  SELECTING  A  DEPOSITION  METHODOLOGY 

In  our  study  of  all  extant  sources  on  the  subject  of  accuracy,  we  concluded  that 
both  historically  and  at  the  present  a  court  reporter  deposition  is  the  qualitative 
standard  for  accuracy  and  clarity.  A  court  reporter's  goal  is  verbatim  transcription — 
that  is  the  federal  standard.  Videotaping  transcription,  by  contrast,  has  sought  and 
been  content  with  a  standard  based  on  the  concept  of  "faithfulness,"  or  a  faithful 
representation  of  what  was  said  at  a  legal  event.  "Accuracy"  and  "faithfulness"  on 
their  face  are  not  synonyms. 

Further,  the  deposition  process  should  not  be  relegated  to  a  lesser  standard  than 
other  aspects  of  court  proceedings.  It  should  not  be  lost  on  policy  makers  considering 
rules  related  to  depositions  that  depositions  admitted  at  court  must  invariably  be 
in  transcript  format;  trial  courts  require  court  reporters  for  "important"  cases;  and 
appellate  courts,  in  the  federal  court  system,  and  almost  without  exception  in  state 
court  systems,  will  not  permit  videotapes  only,  but  require  hard-copy  transcription.^ 

Also,  in  the  course  of  our  research  into  notions  of  accuracy,  it  became  clear  that 
the  literature,  when  addressing  problems  and  issues  associated  with  taping  meth- 
odologies, including  "inaudibles,"  "indiscemibles"  and  equipment  failures,  all  oc- 
curred in  courtroom  settings  under  the  most  controlled  conditions  presided  over  by 
a  judge.  Similar  problems  occurring  in  the  deposition  process,  outside  of  a  struc- 
tured courtroom  setting,  will  substantially  exacerbate  the  negative  results  when  a 
key  witness  or  expert  testimony  cannot  be  transcribed  weeks  or  months  later. 


1  While  audio  depositions  are  possible,  we  have  found  only  one  instance  of  their  use  in  all  of 
our  empirical  research  and  interviews  with  judges,  attorneys,  court  reporters  and  transcribers. 
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It  is  intuitive  that  multiple  players  in  the  deposition  process,  i.e.,  a  videotape  op- 
erator and  a  transcriber,  enhance  the  likelihood  of  errors,  "unintellieibles  and 
"inaudibles." 

Finally,  in  respect  to  "accuracy,"  attorneys  in  our  study  expressed  the  view  that 
the  most  serious  potential  miscarriage  of  the  use  of  videotape  depositions  is  the  ab- 
sence of  any  standards  or  rules  for  taking  depositions  or  lor  using  them  in  court. 
Neither  do  standards  exist  for  tape  transcribers.  Indeed,  attorneys  in  all  jurisdic- 
tions studied  advised  that  video  was  a  "valuable  strategic  tool  which  could  be  ma- 
nipulated to  make  a  certain  impact  on  a  jury." 

Additionally,  the  "future"  accuracy  as  related  to  the  long-term  life  and  dependabil- 
ity of  tapes  is  literally  unknown.  The  National  Archives  and  the  Library  of  Congress 
are  stuaying  the  issue,  but  no  credible  source  (the  only  exception  is  vendors)  is  will- 
ing to  even  venture  a  qualifying  estimate  of  the  life  of  a  tape.  It  is  known  and  docu- 
mented that  tapes  become  brittle  and  "bleed  through"  unless  kept  in  climate  con- 
trolled conditions  free  of  dust  and  humidity.  In  an  earlier  study  conducted  by  the 
Institute,  we  documented  the  fact  that  tapes  are  usually  kept  on  open  shelves  or, 
at  best,  in  metal  filing  cabinets  even  when  they  are  stored  in  courthouses. 

COST  CENTERS  ATTENDANT  TO  TAKING  AND  USING  A  DEPOSITION 

The  historical  notes  to  the  Federal  Rules  of  Civil  Procedure  30(bX4)  declared  in 
1970  that  provision  is  made  for  the  recording  of  testimony  by  other  than  steno- 
graphic means  to  ".  .  .  facilitate  less  expensive  procedures  .  .  .Significantly,  there 
is  not  empirical  evidence  to  indicate  why  the  drafters  presumed  that  methods  other 
than  stenographic  means  would,  indeed,  be  less  costly.  The  historical  notes  do  con- 
tinue, however,  by  explaining  that  because  electronic  or  photographic  means  ".  .  . 
give  rise  to  problems  of  accuracy  and  trustworthiness,  the  party  taking  the  deposi- 
tion is  required  to  apply  for  a  court  order  .  .  ." 

The  Justice  Research  Institute  in  1992  conducted  a  cost-benefit  analysis  of  all  rel- 
evant costs  in  the  deposition  process  utilizing  audio  recording,  court  reporters  using 
computer-aided  transcription  equipment,  and  video  recording.  Because  there  is 
rightly  a  desire  today  to  bring  tne  cost  of  litigation  under  closer  scrutiny,  we  em- 
ployed a  cost-benefit  analysis  approach  because  it  concentrates  attention  on  basic 
issues.  It  also  tests  the  "soundness"  of  proposed  activities  by  a  calculation  of  the 
value  of  the  resources  to  be  employed  in  them  (the  cost)  which  is  compared  with 
the  value  of  the  goods  or  services  to  be  produced  (the  benefit).  After  an  exhaustive 
literature  review,  we  conducted  on-site  analysis  and  data  collection  in  three  geo- 
graphically diverse  areas  and  conducted  in-person  interviews  with  attorneys  in  gov- 
ernment and  in  private  practice  (representing  both  plaintiffs  and  defendants),  as 
well  as  with  freelance  court  reporters,  audiotape  and  videotape  transcribers  and 
video  technicians. 

In  addition  to  a  number  of  accepted  direct  cost  centers,  such  as  the  cost  of  taking 
and  transcribing  a  deposition,  we  found  a  number  of  "hidden  costs".  A  "hidden  cost 
is  defined  as  a  cost  associated  with  producing  or  utilizing  a  deposition  which  is  not 
patently  visible,  is  less  obvious  than  a  direct  cost,  and  is  a  cost  which  may  be  shifted 
to  government  at  large,  tax  payers,  attorneys  or  the  litigants  themselves.  Hidden 
cost  centers  associated  with  audio  and  video  included  the  time  consumed  by  trial 
and  appellate  judges  in  reviewing  a  tape,  the  cost  to  the  litigants  of  additional  re- 
view time  of  tapes  by  trial  counsel  which  attorneys  have  estimated  increase  by  a 
factor  of  three  to  four  times  in  order  to  review  and  study  a  tape  in  preparation  for 
trial  in  contrast  to  hard-copy  transcript,  the  cost  of  rental  or  purchase  of  playback 
equipment  by  witnesses,  the  cost  of  playback  equipment  in  judges  chambers,  and 
the  cost  of  playback  equipment  in  attorneys  offices  (government  attorneys  and  pri- 
vate counsel). 

After  inputting  all  the  data  collected,  the  cost-benefit  analysis  model  revealed  that 
the  cost  of  recording  a  deposition  by  a  court  reporter  using  computer-aided  tran- 
scription equipment  is  the  least  costly  method  across  the  board.  This  is  true  wheth- 
er the  deposition  is  taken  and  the  case  settles,  or  whether  a  transcript  is  subse- 
quently made  of  an  audiotape  or  videotape  or,  even  in  the  rare  instance,  where  an 
audiotape  or  videotape  is  utilized  without  a  transcript  in  court. 

THE  CIVIL  JUSTICE  REFORM  ACT  OF  1990 

Since  the  taking  of  a  deposition  by  a  court  reporter  using  computer-aided  tran- 
scription equipment  is  less  costly  then  employing  audiotape  or  videotape,  it  is  fully 
compatible  with  the  admonitions  of  the  Civil  Justice  Reform  Act  of  1990  to  reduce 
the  cost  of  civil  litigation.  That  legislation  admonished  the  judicial  branch  to  fashion 
methods  and  procedures  which  bring  about  a  reduction  in  the  cost  of  civil  litigation. 
Thus,  it  would  seem  contrary  to  other  cost  reduction  movements  within  the  Third 
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Branch  to  undertake  an  initiative  inherent  in  proposed  changes  to  FRCP  30(bX4) 
which  would,  in  fact,  increase  the  cost  of  civil  litigation. 

Once  the  quantative  issues  have  been  fully  satisfied,  the  qualitative  case  for  a 
deposition  prepared  by  a  court  reporter  using  computer-aided  transcription  equip- 
ment is  seen  in  overwhelming  terms.  The  hard -copy  transcript  is  clearly  the  most 
efficient  vehicle  for  judges  and  lawyers  who  are  trained  to  review  the  written  word. 
Additionally,  the  automated  features  of  depositions  on  computer  disk  enable  that 
medium  to  be  used  in  the  most  advanced  and  technologically  based  courtrooms  of 
the  present  and  of  the  future. 

DEPOSITIONS  AND  COMPUTER  TECHNOLOGY 

A  paramount  issue  to  be  addressed  in  strategic  and  long-range  planning  for  the 
federal  courts  is  consideration  of  not  only  the  technology  presently  available,  but  all 
foreseeable  future  technologies. 

In  one  respect,  the  future  is  known.  The  microcomputer  is  in  the  forefront  and 
has  invaded  virtually  every  aspect  of  business  and  society.  The  microcomputer  will 
be  the  cornerstone  of  future  technologies. 

With  this  in  mind,  it  is  difficult  to  imagine  that  a  court  system  through  its  proce- 
dural rules  apparatus  would  encourage  stand-alone  audio  or  video  technology.  That 
kind  of  single-purpose  technology  will  very  soon  be  obsolete  when  compared  to  com- 
puter-based applications. 

Stenographic  reporters  using  computer-aided  transcription  equipment  (CAT)  em- 
ploy the  most  advanced  current  technology  for  making  a  record. 

Indeed,  in  terms  of  how  a  deposition  which  is  computer  technology  based  fits  into 
court  proceedings,  the  debate  has  already  advanced  beyond  today's  discussions 
about  audio  and  video. 

Both  the  industry  and  state  and  federal  courts  have  already  stepped  into  the  next 
generation  in  creating  computer-integrated  courtrooms  (CIC). 

The  computer-integrated  courtroom  incorporates  CAT  technology  and  real-time  re- 
porting, along  with  other  available  computer  technology,  software  and  services.  This 
combined  technology  provides  computer  access  in  the  courtroom  for  judges  and  at- 
torneys to  review  testimony  and  case  documents,  and  to  utilize  case  law  research 
systems.  With  the  use  of  real-time  translation  in  a  CIC,  technology  is  in  place  to 
conduct  court  proceedings  in  which  hearing  impaired  witnesses,  litigants,  or  other 
parties  are  involved. 

In  real-time  reporting,  a  court  reporter's  CAT  equipment  is  utilized  so  that  as  the 
reporter  writes  on  the  stenotype  machine,  the  English  translation  of  what  is  said 
instantaneously  appears  on  monitors  located  in  the  courtroom,  conference  room,  or 
elsewhere.  Using  real-time  translation,  experienced  CAT  writers  achieve  more  than 
98  percent  accuracy,  enough  for  complete  comprehension. 

A  CIC  courtroom  also  has  the  capability  to  produce  or  read  records,  including 
depositions,  in  Braille. 

Indeed,  the  importance  of  the  ability  to  communicate  in  Braille  was  noted  in  the 
May  17,  1993  issues  of  Roll  Call  when  House  clerk  Donnald  Anderson  discussed  the 
new  Braille  letterwriting  services  now  available  to  House  members,  which  was  com- 
menced in  January.  A  capability  to  communicate  in  Braille  is  once  again  computer 
driven.  Neither  audiotape  nor  videotape  methodologies  for  making  a  record  have  the 
capability  to  produce  a  document  in  Braille. 

Stated  in  a  summary  way,  because  a  computer-centered  operation  is  the 
decisionally  sound  and  economically  sensible  direction  for  court  systems  to  take  now 
and  for  the  foreseeable  future,  the  encouragement  for  any  other  methodology  is  a 
stopgap  measure  which  will  forestall  systemic  progress  and  the  enhancement  of 
computer-based  information  transmission  between  courts,  government,  and  the  pri- 
vate sector. 

AMERICANS  WITH  DISABILITIES  ACT  OF  1990 

The  increased  use  of  audiotaping  and  videotaping  of  depositions  will  further  limit 
the  rights  of  the  hearing  impaired  and  the  visually  impaired  by  preventing  equal 
access  for  them  to  participate  in  all  phases  of  the  judicial  system  as  judges,  trial 
lawyers,  jurors,  witnesses,  and  litigants.  The  court  reporter  computer-aided  tran- 
scription (CAT)  system,  used  by  over  85  percent  of  the  court  reporters,  is  the  same 
system  used  in  the  House  and  Senate  of  the  Congress  of  the  United  States.  It  is 
fully  compatible  with  the  mandates  of  the  Americans  with  Disabilities  Act  of  1990, 
affording  accessibility  to  the  judicial  system  for  the  millions  of  Americans  who  are 
hearing  impaired  or  blind. 
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WOMEN,  MINORITIES  AND  EMPLOYMENT 


The  change  in  Rule  30(b)(4)  would  weaken  a  profession  of  more  than  40  thousand 
Americans  by  replacing  people,  who  have  retooled  themselves  into  computer  literacy 
at  their  own  expense,  with  limited  capacity  technology  equipment. 

More  than  85  percent  of  those  people  (court  reporters)  are  women,  and  16  percent 
are  minorities,  yet  equal  pay  has  oeen  maintained  on  a  competitive  basis. 

For  the  foregoing  reasons,  we  conclude  that  the  case  is  overwhelming  for  the 
maintenance  of  the  federal  rule  regarding  depositions  in  its  present  format  and  for 
not  enacting  proposed  Rule  30(b)(4).  Neither  the  enhancement  of  accuracy  nor  a  re- 
duction in  civil  litigation  costs  will  be  achieved  by  a  rule  permitting  a  non-steno- 
graphic method,  such  as  audio  or  video,  to  be  used  as  a  >^.ubstitute  for  taking  a  depo- 
sition without  a  court  order  or  stipulation  by  the  parties. 

Mr.  Hughes.  We  have  a  vote  in  progress,  so  I  think  this  is  prob- 
ably a  good  time  to  take  a  break.  It  will  take  us  about  10  minutes 
to  get  back.  We  are  going  to  recess  for  some  10  minutes. 

[Recess.] 

Mr.  Hughes.  The  subcommittee  will  come  to  order. 

I  apologize  for  these  interruptions,  but  unfortunately  we  are 
going  to  continue  to  have  a  series  of  votes,  because  we  have  legisla- 
tion on  the  floor.  We  are  going  to  try  to  keep  the  interruptions 
down  to  a  minimum.  It  is  my  intent  to  continue  so  that  we  can 
complete  the  testimony.  I  know  that  some  of  the  witnesses  have 
planes  to  catch,  and  so  to  try  to  accommodate  schedules  we  are 
going  to  go  through  and  not  break  for  lunch.  That  is  my  intent. 

Ms.  Pendell,  welcome. 

STATEMENT  OF  JUDYTH  W.  PENDELL,  VICE  PRESffiENT,  LAW 
AJVD  REGULATORY  AFFAIRS,  AETNA  LIFE  AND  CASUALTY 
CO.,  ON  BEHALF  OF  THE  AMERICAN  INSURANCE  ASSOCIA- 
TION 

Ms.  Pendell.  Thank  you.  I  will  make  my  comments  very  brief. 

I  am  here  today  on  behalf  of  AIA,  the  American  Insurance  Asso- 
ciation. We  appreciate  very  much  the  ability  to  appear  before  you 
and  express  our  views. 

I  would  like  to  add  that  both  the  U.S.  Chamber  of  Commerce  and 
the  National  Association  of  Manufacturers  have  sent  you  letters  en- 
dorsing our  comments,  which  focus  solely  on  rule  11,  and  our  con- 
cern with  what  we  perceive  to  be  a  dramatic  weakening  of  the  rule. 

Because  you  have  read  our  statement,  I  am  going  to  say  little 
that  is  reflected  in  the  statement.  I  would  like  to  respond  some- 
what to  what  was  said  earlier  by  Attorney  Frank  bv  simply  noting 
some  of  the  results  of  a  study  the  Federal  Judicial  Center  did  on 
rule  11. 

This  was  a  survey  of  583  Federal  judges,  and  when  asked  wheth- 
er or  not  rule  11  has  led  to  costly  satellite  litigation,  72  percent  of 
the  judges  said  the  benefits  of  rule  11  outweigh  any  expenditure 
of  judge  time.  Sixty  percent  said  few  or  none  of  the  requests  for 
rule  11  sanctions  have  themselves  been  groundless.  And  92  percent 
said  few  of  the  rule  11  requests  create  a  conflict  of  interest  between 
attorney  and  client.  So  they  don't  perceive  there  to  be  a  real  prob- 
lem relative  to  litigation. 

Ninety-five  percent  of  the  judges  said  that  rule  11  had  not  had 
a  chilling  effect  on  the  development  of  the  law.  Eighty-one  percent 
said  that  overall  amended  rule  11 — "amended"  meaning  the  1983 
amendments — ^has  had  a  positive  effect,  and  80  percent  of  the 
judges  say  it  should  be  retained  in  its  present  form. 
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The  study  also  revealed  that  rule  11  is  in  fact  used  rarely,  but 
it  is  our  view  as  clients  that  it  does  have  a  significant  deterrent 
effect,  and  that  is  something  that  is  immeasurable,  what  suits 
never  get  filed  because  there  is  a  rule  11  in  existence  which  really 
has  some  teeth. 

I  would  like  to  adjust  one  other  bit  of  statistic  here  that  I  think 
it  is  useful  for  the  committee  to  consider.  The  American  Judicature 
Society  has  also  done  a  study  of  rule  11,  and  it,  too,  is  recent  and 
I  think  something  I  would  commend  for  your  review.  That  study  re- 
vealed that  the  current  rule  is  having  a  pervasive  impact  on  law- 
yers' practice,  particularly  in  prompting  lawyers  to  engage  in  in- 
creased prefiling  review  of  factual  matters. 

On  the  question  of  rule  ll's  effect  on  their  practice  in  general, 
the  most  frequent  reaction  of  the  lawyers  who  were  surveyed  was 
that  32  percent  of  the  plaintiffs'  lawyers  and  39  percent  of  the  de- 
fense lawyers  said  they  did  an  extra  prefiling  review  of  pleadings, 
motions  or  other  documents  prior  to  filing.  Aiid  we  think  that  this 
stop-and-think  approach  to  litigation  is  essential. 

We  are  very  concerned  about  the  permissiveness  of  the  safe  har- 
bor provision.  We  do  think  that,  like  Justice  Scalia,  that  the  rules 
should  be  solicitous  of  the  abused  and  not  the  abuser.  We  do  think 
that  the  rules  should  exist  to  encourage  profiling  investigation.  We 
think  that  sanctions  should  be  mandatory. 

And  we  think  that  it  does  not  serve  the  interests  of  justice  when 
a  defendant  has  been  the  subject  of  a  frivolous  lawsuit,  has  been 
required  to  fund  a  defense,  and  then  receives  no  compensation  for 
that  money  that  was  paid  out  of  pocket  or  paid  by  the  insurer  to 
defend  against  that  frivolous  lawsuit. 

So,  in  summary,  I  would  say  we  are  very  pleased  with  the  rule 
and  very  concerned  about  its  weakening. 

Mr.  Hughes.  Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Pendell  follows:] 

Prepared  Statement  of  Judyth  W.  Pendell,  Vice  President,  Law  and  Regu- 
latory Affairs,  Aetna  Life  and  Casualty  Co.,  on  Behalf  of  the  American 
Insurance  Association 

Mr.  Chairman  and  distinguished  members  of  the  Subcommittee,  my  name  is 
Judyth  W.  Pendell,  and  I  serve  as  Vice  President — Law  and  Regulatory  Affairs, 
Aetna  Life  and  Casualty  and  I  am  testifying  on  behalf  of  the  American  Insurance 
Association  (AIA).  AIA  is  a  national  trade  association  representing  more  than  250 
insurers  which  write  a  large  portion  of  the  nation's  property/casualty  insurance 
business.  AIA's  member  companies  are  substantially  involved  in  civU  litigation, 
when  they  defend  the  interests  of  their  policyholders,  when  they  pursue  their  policy- 
holders' rights  through  subrogation,  when  they  are  involved  in  coverage  disputes, 
and  when  they  appear  as  plaintiff  or  defendant  in  a  wide  range  of  commercial  litiga- 
tion. 

I  am  pleased  to  have  the  opportunity  to  speak  to  you,  today,  regarding  the  pro- 
posed changes  to  the  Federal  Rules  of  Civil  Procedure.  AIA  is  committed  to  finding 
ways  to  reduce  the  problem  of  unnecessary  costs  and  delays  in  civil  litigation.  We 
believe  that  rules  reforms  that  can  effectively  address  those  problems  are  worthy 
of  serious  consideration  and  debate.  We  therefore  appreciate  the  opportunity  to  pro- 
vide you  with  our  views,  at  this  hearing. 

We  have  previously  commented  on  the  proposed  changes  to  the  Federal  Rules  of 
Civil  Procedure.  In  1991,  AIA  appeared  before  the  Advisory  Committee  on  Civil 
Rules,  in  response  to  their  call  for  comment  on  proposed  changes  to  Rule  11.  At  that 
time,  we  urged  the  committee  to  preserve  Rule  11  in  its  current  form.  Then,  in  Feb- 
ruary 1992,  we  again  expressed  our  concerns  about  various  proposed  rules  changes. 
At  the  same  time,  AIA  also  commended  the  Advisory  Committee  for  seeking  the 
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adoption  of  certain  reforms  which  AIA  believes  will  help  to  achieve  the  just,  speedy 
and  inexpensive  determination  of  civil  litigation. 

My  testimony,  today,  will  focus  on  our  concerns  regarding  Rule  11.  We  are  also 
concerned  that  the  Rule  26  disclosure  proposal  will  create  serious  compliance  prob- 
lems for  defendants,  and  that  the  proposed  deposition  limits  under  Rules  30  and  31 
do  not  adequately  address  the  discovery  needs  of  multi-party  cases  which  are  nor- 
mally more  complex.  However,  the  premature  and  unwise  rewriting  of  Rule  11 
causes  us  the  greatest  concern,  as  we  believe  that  the  current  Rule  provides  a  high- 
ly effective  and  valuable  deterrent  to  frivolous  and  abusive  litigation  which  causes 
delays  in  the  system  and  costs  to  litigants. 

SUMMARY  OF  PROPOSED  RULE  11  REVISIONS  WHICH  CONCERN  AIA 

AIA's  concerns  regarding  the  proposed  amendments  to  Rule  11  are  focused  in  the 
areas  of:  (1)  permissive,  instead  of  the  current  mandatory  issuance  of  sanctions  for 
frivolous  or  abusive  tactics;  (2)  allowance  of  post -filing  investigation  to  attempt  to 
support  allegations  and  factual  assertions,  instead  of  tne  current  requirement  for  a 
pre-filing  inquiry;  (3)  21-day  "safe  harbor"  to  withdraw  a  challenged  pleading,  with 
impunity;  and  (4)  discretionary  payment  of  monetary  sanctions  to  the  court  or  the 
opposing  side,  instead  of  the  current  authorization  for  an  "appropriate  sanction" 
which  may  include  reasonable  attorney's  fees  paid  to  the  side  which  is  caused  to 
incur  attorney's  fees  and  expenses  as  a  result  oithe  violation. 

SUPPORT  FOR  CURRENT  RULE  AND  AIA'S  CONCERNS  REGARDING  REVISIONS 

The  current  Rule  11,  as  written  in  1983,  works,  and  is  supported  by  the  federal 
judiciary.  In  dissenting  on  the  proposed  changes  to  Rule  11,  Justice  Scalia  found 
that  there  appears  to  be  general  agreement  among  federal  judges  that  Rule  11,  as 
written,  works.  He  pointed  out  that  the  Federal  Judicial  Center's  Rule  11  survey 
of  federal  district  judges  shows  that  80%  of  federal  district  judges  believe  that  Rule 
11  has  had  an  overall  positive  effect  and  should  be  retained  in  its  present  form.  Fur- 
ther, 95%  believed  that  the  Rule  had  not  impeded  development  of  the  law,  and 
about  75%  said  that  the  benefits  justify  the  expenditure  of  judicial  time.  (See  Ap- 
pendix A.)  Although  Justice  Scalia  did  not  object  to  two  specific  amendments,^  his 
conclusion  on  the  overall  Rule  11  changes  should  be  heeded:  "[T]he  overwhelming 
approval  of  the  Rule  by  federal  district  judges  who  daily  grapple  with  the  problem 
01  litigation  is  enough  to  persuade  me  that  it  should  not  he  gutted  as  the  proposed 
revision  suggests." 

AIA  opposes  a  discretionary  Rule  11.  In  our  opinion,  a  discretionary  Rule  will  sub- 
stantially decrease  the  current  Rule's  role  as  a  highly  elTective  and  valuable  deter- 
rent to  frivolous  and  abusive  tactics  which  cause  delays  in  the  system  and  costs  to 
the  litigants. 

Rule  11  is  the  one  rule  that  commands  the  full  attention  of  the  bar  as  a  tool  to 
deter  litigation  abuse.  According  to  the  American  Judicature  Society's  (AJS)  recent 
report  surveying  federal  court  lawyers  on  the  use  and  impact  of  Rule  11:  "It  may 
well  be  that  Rule  11  has  become  the  'generic'  or  'all-purpose'  sanction,  the  one  that 
is  thought  of  and  referred  to  for  all  kinds  of  sanctionaole  activity."  The  proposed 
amendment  for  permissive  sanctions  should  not  be  adopted  because  it  essentially 
breaks  the  civil  litigation  system's  most  effective  tool  for  policing  lawyer  and  litigant 
abuse,  and  decreases  the  likelihood  that  judges  will  use  that  tool. 

In  our  opinion,  allowing  post-filing  investigation  of  factual  allegations  will  also  un- 
dermine the  Rule's  current  role  in  deterring  frivolous  pleadings.  More  importantly, 
coupled  with  the  "safe  harbor"  authorization  to  withdraw  a  challenged  pleading, 
without  penalty,  the  allowance  of  post-filing  investigation  will  encourage  abusive 
conduct,  increasing  the  costs  associated  with  civil  litigation.  We  foresee  that  mul- 
tiple skirmishes  will  result,  delaying  the  overall  progress  of  the  lawsuit  and  increas- 
ing transaction  costs. 

A  crucial  element  in  the  current  Rule  is  the  requirement  for  pleadings  to  be  well- 
grounded  in  fact  when  filed.  It  should  be  noted  that  the  AJS's  Rule  11  study  reveals 
that  the  current  Rule  is  having  a  pervasive  impact  on  lawyers'  practice,  particularly 
in  prompting  lawyers  to  engage  in  increased  pre-filing  review  of  factual  matters.  On 
the  question  of  Rule  ll's  eitect  on  their  practice  in  general,  the  most  frequent  reac- 
tion was  that  32.3  of  plaintiffs  lawyers  and  39.6%  of  defense  lawyers  said  they  did 


'^ Those  two  amendments  are:  proposed  Rule  11(c)  which  would  make  law  firms  liable  for  an 
attorney's  misconduct  under  the  Rule,  and  proposed  Rule  11(b)  which  would  provide  that  Rule 
11  sanctions  be  applied  when  claims  in  pleadings  that  at  one  time  were  not  in  violation  of  the 
Rule  are  pursued  after  it  is  evident  that  they  lack  support.  AIA  takes  no  position  with  respect 
to  these  amendments. 
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an  extra  pre-filing  review  of  pleadings,  motions  or  other  documents  prior  to  filing. 
AIA  supports  this  "stop-and-think"  approach  to  litigation. 

In  his  dissent,  Justice  Scalia  reminded  the  Supreme  Court  that  the  "safe  harbor" 
provision  contradicts  the  Court's  recent  decision  in  Cooler  &  Gell  v.  Hartmarx  Corp., 
496  U.S.  384  (1990).  In  that  case,  the  Supreme  Court  upheld  the  trial  court's  juris- 
diction to  consider  Rule  11  sanctions,  despite  the  party's  voluntary  disniissal,  and 
said:  "Baseless  filing  puts  the  machinery  of  justice  in  motion,  burdening  courts  and 
individuals  alike  with  needless  expense  and  delay.  Even  if  the  careless  litigant 
quickly  dismisses  the  action,  the  harm  triggering  Rule  ll's  concerns  has  already  oc- 
curred. Therefore,  a  litigant  who  has  violated  Rule  11  merits  sanctions  even  after 
a  dismissal." 

We  believe  that  the  practical  consequences  of  the  suggested  allowance  of  post-fil- 
ing investigation  and  the  "safe  harbor"  to  withdraw  a  challenged  pleading,  at  no 
cost,  will  be  to  encourage  some  litigants  to  intentionally  abuse  the  opportunity  for 
a  voluntary  dismissal,  and  concurrently,  to  abuse  the  litigation  process,  with  impu- 
nity. At  the  same  time,  they  will  force  their  opponents  to  incur  substantial  trans- 
action costs  without  any  chance  of  reimbursement. 

AIA  is  also  concerned  that  the  amendments  which  give  judges  the  discretion  to 
order  payment  of  monetary  sanctions  to  the  court  or  the  opponent  will  create  a  sys- 
tem that  is  unfair,  particularly  to  defendants  and  insurers  required  by  contract  to 
fund  or  pay  defenses.  The  Committee  notes  point  out  that,  ordinarily,  a  monetary 
sanction  should  be  paid  into  court  as  a  penalty.  The  notes  also  state  that  in  unusual 
circumstances,  such  as  where  a  pleading  was  presented  to  cause  needless  increase 
in  litigation  costs,  some  or  all  the  monetary  payment  should  be  made  to  those  in- 
jured by  the  violation.  However,  we  believe  that,  in  practice,  courts  will  not  award 
monetary  sanctions  to  the  victim  of  the  violation,  be  it  plaintiff  or  defendant.  A 
party  which  has  been  made  to  incur  transaction  costs  in  defending  frivolous  claims 
and  motions  should  be  entitled  to  some  reimbursement  in  each  and  every  situation, 
not  just  the  unusual. 

CONCLUSION 

In  summary,  current  Rule  11  is  a  proven  and  strong  tool  for  the  bench  to  use, 
and  litigants  and  bar  to  follow,  in  curoing  or  avoiding  litigation  abuse.  We  believe 
that  the  proposed  amendments  are  premature  and  unwise,  and  should  not  be  adopt- 
ed at  this  time,  if  at  all.  The  solution  to  any  perceived  problem  with  Rule  11  does 
not  lie  in  amendments.  It  lies,  instead,  in  the  coordinated  efibrts  of  the  judiciary 
to  implement  the  Rule,  as  appropriate,  and  litigants  as  well  as  members  of  the  bar 
to  abide  by  the  Rule's  terms.  Should  Congress  be  inclined  to  adopt  some  of  the 
amendments,  we  suggest  that  the  concerns  we  have  expressed  be  considered  in  de- 
veloping a  strong  Rule  which  will  help  to  achieve  the  fair,  speedy  and  effective  reso- 
lution of  civil  htigation.  Furthermore,  we  suggest  that  if  Rule  11  is  being  applied 
disproportionately  to  civil  rights  cases.  Congress  should  develop  a  solution  which  re- 
sponds to  that  issue  without  gutting  the  Rule's  effectiveness  in  its  application  to  a 
broad  category  of  other  cases. 

CLOSING 

Thank  you  for  the  opportunity  to  speak  to  the  Subcommittee,  today,  about  the 
proposed  changes  to  Rule  11.  AIA  welcomes  the  opportunity  to  work  further  with 
the  Subcommittee  on  this  issue.  I  will  be  pleased  to  answer  any  questions  you  may 
have. 
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APPENDIX  A 

Federal  Jndicial  Center  Final  Report  on  Rule  11  to  the  Advisory 
Conuaittee  on  Chril  Rules  of  the  Jndicial  Conference 
of  the  United  Sutes,  May  1991 

The  Tables  below  are  based  on  Tables  in  Section  2A  of  the  FJCs  Report 

and  provide  further  details  on  the  judges'  resposes  to  the  1990 

Questionnaire  on  Rule  11  —  751  Judges  were  Surveyed 


Table  7 

Has  Rule  1 1  impeded  development  of  the  law? 

Percentage  of  503 
Judges  Answering 
the  Question 

Yes 

No 

5.0% 
95.0 

Table  16 

Do  the  benefits  of  Rule  1 1  outweigh  the 

J  expenditure  of  judge  time? 

Percentage  of  452 

Judges  Answering 

the  Question 

Yes 

No 

71.9% 
28.1 

Table  17 

What  has  been  the  overall  effect  of  Rule  1 1 

on  litigation  in  the  federal  courts? 

Percentage  of  472 
Judges  Answering 
the  Question 

Rule  1 1  has  had  a  postive  effect 
Rule  1 1  has  had  a  negative  effect 
Rule  1 1  has  had  no  effect 

80.9% 

8.7 

10.4 

Table  18 

What  should  be  the  future  for  Rule  1 1  ? 

Percentage  of  526 
Judges  Answering 
the  Question 

Retain  in  its  present  form 
Retum  to  its  pre- 1983  language 
Amend  in  some  other  way 

80.4% 

7.0 

12.5 
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Mr.  Hughes.  Ms.  La  Mothe,  welcome. 

STATEMENT  OF  LOUISE  A.  LA  MOTHE,  CHAIR,  SECTION  OF 
LITIGATION,  AMERICAN  BAR  ASSOCIATION 

Ms.  La  Mothe.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. Good  afternoon,  I  guess  I  should  say  at  this  point.  It 
is  my  pleasure  to  appear  before  you  today  on  behalf  of  the  litiga- 
tion section  of  the  American  Bar  Association. 

Let  me  emphasize  that  my  appearance  here  today  is  not  on  be- 
half of  the  American  Bar  Association  in  general,  which  has  not 
taken  a  specific  position  with  respect  to  the  matters  I  am  about  to 
discuss.  However,  the  American  Bar  Association  is  on  record  as  ap- 
proving the  intent  of  the  Civil  Justice  Reform  Act  of  1990.  And  I 
believe  that  the  expression  of  these  views  is  consistent  with  that 
earlier  policy. 

Also,  I  believe,  consistent  with  our  present  position,  is  the  torts 
and  insurance  practice  section  of  the  ABA,  the  business  law  sec- 
tion, and  young  lawyers  division.  And  also  the  position  that  I  am 
about  to  espouse  will  be  considered  by  the  American  Bar  Associa- 
tion's board  of  governors  at  its  upcoming  meetings  this  coming 
weekend. 

As  litigating  lawyers  and  as  officers  of  the  court  we  have  a  duty 
to  make  sure  that  the  justice  system  works  efficiently  and  fairly. 
My  purpose  in  appearing  before  you  today  is  to  ask  you  to  defer 
adoption  of  the  proposed  amendments  to  rule  26(a)(1)  until  Decem- 
ber 31,  1995.  We  are  choosing  that  date  for  reasons  that  are  un- 
doubtedly obvious  to  each  of  you,  as  that  is  the  date  by  which  the 
plans  of  local  district  courts  throughout  the  country,  under  the 
Civil  Justice  Reform  Act  of  1990,  are  scheduled  to  be  completed. 

Now,  in  passing  that  act,  we  believe  that  Congress  established  a 
very  viable  framework  which  was  intended  to  achieve  much-needed 
reform,  which  we  also  recognize  is  needed.  And  that  reform  is  to 
include  discovery  reform  through  the  use  of  the  experiments  devel- 
oped and  implemented  by  the  local  94  district  courts. 

The  results  of  these  diverse  and  innovative  plans  are  to  be  ana- 
lyzed and  are  to  be  used  as  a  basis  for  the  creation  of  a  national 
discovery  rule.  So  far,  34  district  courts  have  implemented  plans, 
and  the  remainder  are  scheduled  to  begin  implementation  by  the 
end  of  this  year. 

We  have  had  broad-based  advisory  groups  which  have  been  in- 
volved in  the  creation  of  those  local  plans.  Lawyers  have  been  in- 
volved in  those  advisory  groups  in  a  meaningful  way.  If  the  pro- 
posed amendments  to  rule  26(a)(1)  were  to  be  adopted  now,  it  is 
going  to  effectively  preempt  the  experiments  which  are  going  on  in 
the  local  district  courts,  and  we  believe  that  valuable  information 
that  Congress  intended  to  receive  from  those  experiments  could  be 
lost. 

The  Civil  Justice  Reform  Act  was  adopted  in  order  to  allow  lab- 
oratories to  exist  around  the  country,  to  learn  of  unforeseen  prob- 
lems, and  side  effects  that  can  often  result  from  an  instance  in 
which  discovery  or  other  types  of  reform  has  been  well  meaning  but 
untested. 

So  the  district  courts — learning  through  trial  and  error  what  is 
effective  and  what  isn't — should  be  allowed  to  continue  with  their 
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experiments,  unimpeded  bv  this  blanket  rule  which  would  be 
adopted  if  the  changes  to  rule  26(a)(1)  are  put  into  place. 

Now,  it  could  be  argued  that  because  there  is  an  opt-out  feature 
which  is  included  in  the  proposed  changes,  that  the  local  courts  can 
still  devise  their  own  plans,  and  thereiore  you  do  not  need  to  defer 
adoption  of  rule  26(a)(1).  However,  we  believe  that  the  very  exist- 
ence of  a  national  blanket  rule  is  going  to  bias  the  current  experi- 
mentation and  may,  in  reality,  forestall  it  completely,  particularly 
in  those  districts  that  have  not  yet  begun  their  own  implementa- 
tion. And  it  is  as  a  result  of  our  concern  not  to  stifle  that  creativity 
that  we  suggest  to  you  that  adoption  at  this  point  would  be  unwise. 

Meanwhile,  the  litigation  section  of  the  American  Bar  Associa- 
tion, along  with  a  variety  of  other  groups,  has  been  working  to 
shape  the  reform  of  the  current  rules  to  take  into  account  the  dif- 
ferences among  different  types  of  litigation.  One  of  those  efforts  by 
way  of  example  is  a  national  symposium  on  civil  justice  improve- 
ments which  is  scheduled  to  occur  this  December.  It  is  going  to  in- 
clude other  ABA  entities,  consumers,  public  interest  groups,  busi- 
ness and  so  forth,  and  we  hope  that  Congress  will  also  be  involved 
in  that  effort. 

We  believe  that  Congress  in  any  case  should  have  the  oppor- 
tunity to  review  the  recommendations  from  this  symposium,  as 
well  as  recommendations  coming  in  from  other  sources  before  mak- 
ing the  changes  that  are  currently  contained  in  these  proposed 
amendments  to  rule  26. 

So,  in  closing,  I  want  to  just  say  that  reform  is  needed,  confusion 
is  not  needed,  and  we  urge  Congress  accordingly  to  allow  the  local 
94  district  courts  to  continue  the  experimentation  under  the  Civil 
Justice  Reform  Act. 

Thank  you. 

Mr.  Hughes.  Thank  you  very  much. 

[The  prepared  statement  of  Ms.  La  Mothe  follows:] 

Prepared  Statement  of  Louise  A.  La  Mothe,  Chair,  Section  of  Litigation, 

American  Bar  Association 

My  name  is  Louise  A.  La  Mothe.  I  am  a  member  of  the  bar  of  the  State  of  Califor- 
nia, admitted  in  1972.  I  am  a  partner  in  the  law  firm  of  Riordan  &  McKinzie,  with 
offices  in  Los  Angeles,  Costa  Mesa  and  Westlake  Village,  California.  I  appear  today 
on  behalf  of  the  Section  of  Litigation  of  the  American  Bar  Association.  I  presently 
serve  as  the  Chair  of  the  Section  of  Litigation. 

My  statement  endeavors  to  reflect  the  consensus  of  the  deliberations  of  the  Coun- 
cil of  the  Section  of  Litigation  of  the  American  Bar  Association.  The  views  expressed 
here  have  not  been  specifically  approved  by  the  House  of  Delegates  or  the  Board 
of  Governors  of  the  American  Bar  Association.  However,  the  position  adopted  by  the 
Litigation  Section  Council  is  fully  consistent  with  the  ABA  policy  endorsing  the  in- 
tent of  the  Civil  Justice  Reform  Act  of  1990,  and  to  that  extent  does  represent  ABA 
policy. 

The  Litigation  Section,  with  approximately  63,000  members,  is  the  largest  section 
of  the  Anierican  Bar  Association.  The  ABA  has  351,000  total  membership.  The  focus 
and  mission  of  the  Litigation  Section  is  to  provide  leadership  and  training  to,  and 
exchange  of  information  among,  trial  lawyers  and  litigators.  As  attorneys,  our  fun- 
damental goal  is  to  serve  our  clients  in  the  best  way  possible.  As  ofiicers  of  the 
court,  we  also  have  a  duty  to  make  the  justice  system  work  efTiciently  and  fairly. 

This  statement,  and  my  appearance  before  the  House  Subcommittee  on  Intellec- 
tual Property  and  Judicial  Administration,  is  in  response  to  the  invitation  of  the 
Honorable  Jack  Brooks,  Chairman  of  the  House  Committee  on  the  Judiciary.  The 
Section  of  Litigation  is  grateful  for  the  opportunity  to  present  these  views  on  wheth- 
er Congress  should  permit  the  proposed  disclosure  changes  to  Rule  26  of  the  Federal 
Rules  of  Civil  Procedure  to  go  into  effect  or  whether  Congress  should  delay  their 


76 

adoption.  We  urge  that  Congress  defer  the  adoption  of  the  proposed  amendments 
to  Rule  26(a)(1)  until  December  31,  1995. 

I.  THE  PREMISE  OF  THE  PROPOSED  RULE  IS  CORRECT 

Our  statement  here  is  limited  to  Rule  26(aXl). 

The  Council  of  the  Section  of  Litigation,  comprised  of  litigating  lawyers,  supports 
the  premise  and  the  goals  of  the  proposed  amendment  to  achieve:  (a)  the  voluntary 
exchange  of  basic  information  (particularly  the  names  and  addresses  of  persons  hav- 
ing knowledge  and  the  location  of  documents  most  relevant  to  the  case)  early  in  the 
litigation  process;  and  (b)  greater  control  over  the  discovery  process  which  in  its  cur- 
rent form,  when  not  properly  managed  by  the  litigants  and  courts,  can  often  be  inor- 
dinately expensive  and  protracted.  The  courts,  the  legal  community,  and  the  public 
all  realize  the  need  for  a  reduction  in  the  delays  currently  inherent  in  the  discovery 
process  and  welcome  guidelines  that  will  encourage  an  equitable,  early  exchange  of 
information  that  make  the  assessment  and  management  of  a  case  simpler,  shorter, 
and  consequently,  less  expensive  to  the  litigant  and  the  taxpayer. 

II.  BACKGROUND  OF  THE  SECTION  OF  LITIGATION'S  VIEWS  ON  THE  PROPOSED  RULES 

In  February,  1992,  the  Section,  as  well  as  other  groups,  was  invited  to  present 
its  views  on  the  then  proposed  amendments  to  the  Federal  Rules  before  the  United 
States  Judicial  Conference  Advisory  Committee  on  the  Civil  Rules.  At  that  time,  the 
Section  stated  that,  although  we  generally  supported  the  concept  of  disclosure,  we 
found  problems  with  the  wording  of  Rule  26,  as  then  proposed.  We  urged  the  Advi- 
sory Committee  to  defer  blanket  changes  in  the  discovery  rules  until  results  of  the 
experimentation  in  local  federal  district  courts  around  the  country  under  the  Civil 
Justice  Reform  Act  of  1990  could  be  known. 

After  hearing  from  a  variety  of  groups  and  individuals,  the  Advisory  Committee 
on  the  Civil  Rules  subsequently  reconsidered  and  redrafted  some  of  the  language 
to  the  present  form  of  proposed  Rule  26(aKl).  No  hearings  have  been  held  by  the 
Advisory  Conmiittee  on  the  now  revised  language. 

III.  DEFERRING  THE  ADOPTION  OF  PROPOSED  RULE  26(aXl)  IS  MOST  CONSISTENT  WITH 
THE  PURPOSES  OF  THE  CIVIL  JUCTICE  REFORM  ACT  OF  1990 

The  Civil  Justice  Reform  Act  of  1990  ("CJRA")  requires  that  every  federal  district 
court  develop  and  implement  local  rules  designed  to  attack  the  problem  of  delay  and 
expense  in  civil  litigation.  The  legislation  provided  for  the  involvement  of  advisory 
groups,  comprised  of  attorneys  and  representatives  of  major  categories  of  litigants. 
Thirty-eight  districts  already  have  reported,  and  many  have  experimental  rules  in 
place.  The  rest  of  the  ninety-four  districts  will  put  their  plans  in  place  by  the  end 
of  this  year.  The  United  States  Judicial  Conference  is  charged  with  the  task  of  eval- 
uating the  results  and  reporting  back  to  Congress  by  the  end  of  1995. 

Recognizing  the  need  for  experimentation— the  freedom  to  learn  by  trial  and 
error— Congress  created  a  system  of  district  court  'laboratories."  This  local  approach 
is  proving  to  be  an  effective  method  by  which  the  district  courts  can  develop  their 
own  unique  plans  to  achieve  civil  justice  reform  goals.  Most  of  these  plans  have  pro- 
visions, with  several  variations,  dealing  with  improvements  in  the  discovery  process. 
It  would  undermine  the  spirit  of  that  legislation  to  interfere  with  the  plans  now  in 
place,  or  soon  to  be  implemented,  before  the  empirical  results  of  each  court's  experi- 
ences has  been  collected.  Invaluable  information  regarding  which  approach  in  prac- 
tice best  satisfies  the  goal  of  streamlining  the  discovery  process  without  causing  un- 
intended and  undesired  side  effects  is  exactly  what  Congress  intended  to  achieve 
from  the  CJRA.  We  should  let  litigants  and  the  courts,  through  the  CJRA,  benefit 
from    this    unique    opportunity    to    obtain    real    life    experiences    and    then    act 

accordingly.  j  j-    i 

We  understand  that  pursuant  to  proposed  Rule  26(aXl),  the  proposed  disclosure 
rules  are  subject  to  an  exception  "to  the  extent  otherwise  stipulated  or  directed  by 
order  or  local  rule."  While  this  provision  will  permit  courts  to  continue  their  own 
experimentation  under  what  in  effect  is  an  "opt-out"  procedure,  we  believe  the  pro- 
posed national  rules  will  nevertheless  bias  this  experimentation,  and  perhaps  retard 
the  degree  to  which  local  federal  courts  explore  the  range  of  different  formulations 
of  a  possible  disclosure  obligation.  By  contrast,  deferral  of  the  disclosure  rules  in 
Rule  26(aKl)  until  December,  1995,  will  permit  local  courts  to  experiment  with  the 
proposed  version  of  the  rules  without  mandating— where  no  local  rules  have  been 
promulgated — a  "default"  to  the  current  untested  version  of  those  rules. 
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The  intent  of  Congress  in  its  adoption  of  the  CJRA  can  be  best  achieved  through 
the  unimpeded  completion  of  the  district  courts'  experimental  plans  and  the  analysis 
of  the  resulting  experiences,  scheduled  for  December,  1995. 

IV.  CONGRESS  SHOULD  CONSIDER  DEFERRING  THE  ADOPTION  DATE  OF  ANY  AMENDMENT 
TO  RULE  26(a)(1)  UNTIL  THE  NATIONAL  SYMPOSIUM  ON  CIVIL  JUSTICE  IMPROVEMENTS 
HAS  CONVENED  AND  ISSUED  SUGGESTED  IMPROVEMENTS 

For  many  months,  the  American  Bar  Association,  with  the  active  involvement  of 
the  Litigation  Section,  has  been  working  with  a  broad  spectrum  of  consumer,  public 
interest,  business  and  other  groups  to  develop  a  set  of  consensus  proposals  in  the 
areas  of  discovery  improvements,  case  management  techniques,  devices  to  ensure 
the  enhanced  utilization  of  alternative  dispute  mechanisms  and  measures  to  achieve 
greater  efficiencies  in  the  trial  process  itself.  With  the  assistance  of  academic  report- 
ers, we  are  now  well  along  in  the  drafting  process  and  our  proposals  will  be  pre- 
sented at  a  National  Symposium  on  Civil  Justice  Improvements  in  Washington  in 
early  December.  We  will  oe  meeting  with  Congressional  officials  during  the  next 
several  weeks  to  detail  our  efforts  and  invite  their  participation.  We  are  reviewing 
various  forms  of  disclosure  along  with  a  host  of  other  approaches.  In  preparing  our 
recommendations,  we  are  paying  close  heed  to  the  proposal  so  far  set  forth  in  the 
CJRA  plans  and  the  early  reports  on  the  efTectiveness  of  these  various  approaches. 
We  believe  that  the  conclusions  reached  at  the  Symposium,  which  will  be  published 
early  next  year,  will  yield  additional  constructive  recommendations  for  improve- 
ments in  the  discovery  process  and  that  an  important  change  of  the  kind  here  pro- 
posed should  await  the  results  of  that  undertaking. 

V.  CONCLUSION 

While  the  Section  of  Litigation  continues  to  favor  the  voluntary  exchange  of  basic 
information,  we  would  also  point  out  that  the  experimentation  process  now  ongoing 
in  the  district  courts  seems  likely  to  generate  much  needed  further  improvement  to 
the  currently  proposed  rules.  While  we  believe  it  would  be  premature,  for  reasons 
expressed  earlier,  to  reach  final  judgment  now  regarding  necessary  revisions  to  the 
proposed  disclosure  rules,  we  believe  by  way  of  example  that  further  study  ought 
to  be  required  with  respect  to: 

Means  for  permitting  discovery  to  proceed  in  advance  of,  or  instead  of,  man- 
datory disclosure,  where  delays  built  into  the  current  disclosure  rules  are  unde- 
sirable; and 

Standards  by  which  litigants  may  seek  exception  from  the  requirements  of 
disclosure  where,  for  example,  the  standards  of"  relevance  should  be  tempered 
by  considerations  of  burdensomeness  or  other  factors.  See  Fed.  R.  Evid.  403. 
We  also  believe  it  would  be  prudent  to  await  the  recommendations  of  the  upcom- 
ing National  Symposium  on  Civil  Justice  Improvements.  This  focused  look  at  discov- 
ery improvements,  as  well  as  other  civil  justice  reforms,  can  only  help  to  clarify  this 
issue  for  all  of  us. 

In  short,  the  intent  of  Congress  and  its  adoption  of  the  CJRA  can  be  achieved  best 
through  unimpeded  completion  of  the  district  courts'  experimental  plans  and  the 
analysis  of  the  resulting  experience  scheduled  for  December,  1995. 

Mr.  Hughes.  Mr.  Frank,  Ms.  Pendell  testified  that  a  Federal  Ju- 
dicial Center  study  shows  that  80  percent  of  the  judiciary  wants  to 
see  rule  11  retained  in  its  present  form. 

Of  the  judges  surveyed  back  in  1990,  71.9  percent  indicate  that 
the  benefits  of  rule  11  outweigh  judges'  expenditure  of  time  on 
those  issues.  Also,  80.9  percent  believe  that  rule  11  had  had  a  posi- 
tive effect  on  litigation  in  the  Federal  courts. 

These  are  the  folks  that  have  to  live  with  this  thing. 

Mr.  Frank.  Your  Honor,  with  deference,  they  are  not  the  folks 
that  have  to  live  with  it.  It  is  the  bar  that  has  to  live  with  it.  Every 
once  in  a  while  you  do  get  a  matter  in  the  system  in  which  there 
is  a  difference,  almost  a  class  difference,  within  the  profession. 

What  I  observed  earlier  is  that  as  between  cats  and  mice,  it  is 
more  fun  to  be  a  cat  than  to  be  a  mouse.  The  fact  of  the  matter 
is  that  the  bar  is  objecting  strenuously  to  all  sides  of  it.  I  am 
speaking  for  at  least  six  former  chairmen  of  the  litigation  section, 
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which  is  the  main  branch  of  the  ABA  for  court  purposes,  for  the 
American  College  of  Trial  Lawyers  which  made  the  basic  sugges- 
tions I  have  espoused,  and  by  no  means  all  of  which  have  been 
adopted,  for  the  full  board  of  governors  of  the  American  Trial  Law- 
yers Association,  and,  I  hasten  to  add,  for  numerous  judges  in 
addition. 

The  civil  rights  bar  is  particularly  strenuous  on  this  point  be- 
cause the  matters  have  been  particularly  unfortunate  in  that  area. 
Judge  Schroeder  of  the  ninth  circuit,  the  third  senior  judge  there, 
is  one  of  the  sponsors  of  the  proposals  I  have  presented.  Judge 
McKay,  the  Chief  Judge  of  the  tenth  circuit,  is  one  of  the  sponsors 
of  the  proposals  I  have  presented.  Judge  Sloviter,  the  Chief  Judge 
of  the  third  circuit,  has  espoused  those  proposals.  Numerous  other 
judges — ^you  have  the  whole  list  attached  to  my  statement — ^have 
strongly  backed  these  proposals  as  well. 

One  figure  that  was  used  which  simply  shows  you  the  enormity 
of  the  thing,  is  that  the  American  Judicature  Society  study,  which 
has  been  presented,  showed  that  82  percent  of  the  lawyers  polled 
had  been  involved  in  one  form  of  rule  11  problem  or  another.  And 
from  my  own  standpoint  is  the  standpoint  of  judicial  administra- 
tion. It  is  simply  too  much. 

The  thing  has  gotten  out  of  all  reason  and  out  of  all  utility.  The 
purpose,  granted,  was  a  good  one.  But  the  special  element  that  I 
particularly  stress  is  the  seventh  circuit  bar  study  showing  the 
great  increase  in  incivility  among  lawyers.  What  happens  now  is 
that  you  have  to  go  after  the  loser  to  say  that  he  shouldn't  have 
had  the  suit  in  the  first  place. 

I  stress  the  fact  that  the  defense  bar  is — representatives  are  also 
very  strenuously  unhappy  with  the  rule.  We  asked  for  much  more 
radical  revisions  than  we  got.  What  this  proposal  does  in  its  mod- 
est way  is  simply  provide  for  a  deterrent  system. 

That  is  my  response,  I  hope  not  too  lengthy,  to  your  question. 

Mr.  Hughes.  You  answered  my  question.  Thank  you. 

Do  you  have  any  idea  of  what  percentage  of  rule  11  motions  are 
granted? 

Mr.  FRA>fK.  We  have  the  figures.  The  record  shows  some  3,000 
cases,  and  I  think  that  sanctions  have  been  allowed  in  something — 
between  500  and  1,000  reported  instances.  These,  by  the  way,  are 
very  concentrated  in  particular  districts.  Particular  judges  use  the 
power  much  more  than  others.  So  that  you  get  pockets.  But  that 
is  the  best  I  can  do  by  way  of  answer. 

It  is  the  cost  of  arguing  about  it  that  is  the  misfortune.  Also  the 
malpractice  factor,  which  was  brought  out. 

Mr.  Hughes.  Does  that  suggest  that  there  are  a  lot  of  spurious 
matters  that  are  brought  before  the  courts,  having  that  high  a 
percentage? 

Mr.  Frank.  No,  I  think,  Your  Honor,  that  the  proportion  is  suffi- 
ciently small  that  it  does  not.  The  real  difficulty  is  in  telling  what 
is  spurious  and  what  is  frivolous. 

The  problem,  Mr.  Chairman,  is  that  it  is  easy  to  use  the  word 
"frivolous"  as  though  it  conveyed  meaning,  but  it  really  doesn't. 
The  most  dramatic  single  instance  or  study  is  the  study  by  the 
Federal  Judicial  Center  that  showed  that  on  a  sampling  asking 
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judges  whether  a  case  was  or  wasn't  frivolous,  they  divided  exactly 
50/50. 

So  that  it  becomes  a  matter  of  perspective,  and  frankly  some- 
times of  irritability  and  so  on.  The  safe  harbor  device  will  get  rid 
of  a  good  many  of  them  if  people  want  to  get  rid  of  them  that  way. 
The  abuse  has  been  dreadful. 

You  have  also,  especially  from  the  civil  rights  bar,  very  unhappy 
stories  of  very  severe  abuse.  The  problem  of  Brown  v.  The  School 
Board  is  an  illustration  of  an  idea  that  was  innovative  when  it  was 
filed.  I  was  counsel  with  Thurgood  Marshall  in  that  matter.  I  sup- 
pose if  we  had  lost  we  would  have  been  in  violation  of  rule  11.  It 
was  directly  in  contradiction  of  Plessy  v.  Ferguson.  One  man's  inno- 
vation is  going  to  look  like  another  fellow's  dumb  idea. 

Mr.  Hughes.  Mr.  Slater,  in  your  written  statement  you  say  that 
the  deposition  process  should  not  be  relegated  to  a  lesser  standard 
of  accuracy  than  other  court  proceedings. 

Mr.  Slate.  Yes. 

Mr.  Hughes.  If,  as  Judge  Schwarzer  has  testified,  only  a  small 
fraction  of  depositions  are  used  in  trials,  why  should  we  require  a 
stenographer? 

Mr.  Slate.  Well,  for  the  reasons  that  I  have  mentioned.  First  of 
all,  the  cost  factor  is  very  clear.  The  cost  of  using  a  stenographer 
is  substantially  less.  It  is  less  costly  to  the  court  system  and  it  is 
less  costly  to  the  litigants. 

Mr.  Hughes.  But  doesn't  the  rule  change  just  permit  the  lawyers 
to  make  that  decision? 

Mr.  Slate.  Certainly  the  Congress  can  do  that,  but  our  position 
is  that  Congress  probably  doesn't  want  to  encourage  a  rule  that  en- 
courages greater  cost  and  which  also  encourages  the  use  of  limited 
vision  technologies  and  noncomputer-based  technology. 

Although  the  present  rule  provides  for,  we  think,  generous  oppor- 
tunities for  lawyers  to  make  decisions,  it  doesn't  seem  to  us  that 
a  rule  should  encourage  a  process  that  is  more  expensive,  less  accu- 
rate, and  includes  a  delay  factor  in  transcribing,  enhancing  oppor- 
tunities for  error. 

And  finally,  the  problem  is,  when  depositions  are  taken  and 
there  is  a  lag  time  and  you  have  multiple  players  in  the  process, 
the  opportunities  for  error  are  substantial. 

There  is  also  the  delay  factor  with  respect  to  what  happens  to 
the  credibility  of  the  tape,  the  audio  or  videotape. 

So  for  those  three  reasons,  the  cost  factor,  the  accuracy  factor, 
and  the  noncomputer-driven  technology  factor,  we  maintain  that 
Congress  and  the  courts  should  not  be  encouraging  a  rule  that  in- 
culcates such  problems  as  the  norm. 

Mr.  Hughes.  I  don't  totally  understand  that,  because  as  I  under- 
stand, the  rule  will  permit  the  lawyers  to  make  that  decision.  If  I 
am  involved  in  a  deposition  and  I  am  not  happy  with  the  manner 
in  which  a  person  is  to  be  deposed,  I  would  opt,  I  would  think,  to 
either  discuss  it  with  counsel  or  have  a  different  form  of  tran- 
scription taken. 

Mr.  Slate.  Well,  clearly  you  have  that  option  under  the  present 
rule. 

Mr.  Hughes.  Won't  you  have  it  under  this  rule? 
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Mr.  Slate.  You  will  have  it  under  the  proposed  rule,  clearly  you 
would,  but  the  rule  in  its  context  would  seem  to  encourage  that. 
And  we  say  any  rule  that  encourages  a  methodology  that  is  going 
to  be  less  accurate,  more  costly,  and  employs  a  limited  vision  tech- 
nology— audio  and  video  are  not  computer  driven — ^really  places 
both  the  courts  and  the  Congress  in  the  position  of  encouraging  a 
process  that  in  most  all  respects  is  already  passe. 

Mr.  Hughes.  I  think  your  point  is  probably  well  taken.  I  think 
that  technology  basically  has  outrun  the  promulgation  of  the  rules 
to  a  great  extent. 

Mr.  Slate.  Yes,  it  has,  indeed. 

Mr.  Hughes.  I  think  Arizona  perhaps  points  the  way,  the  direc- 
tion that  I  would  expect 

Mr.  Slate.  That  is  true,  Mr.  Chairman,  not  only  in  Federal 
courts,  but  even  more  so  in  State  courts.  State  courts  in  many  re- 
spects are  taking  the  lead  here,  in  computer-integrated  courtrooms 
involving  a  stenographer,  and  for  the  reasons  I  mentioned  earlier, 
those  other  benefits  to  this  technology,  this  real-time  reporting, 
which  enables  the  hearing  impaired  and  the  visually  impaired,  be 
they  jurors  or  litigants  or  judges,  to  be  fully  involved,  it  is  clearly 
the  way  the  technology  is  going. 

Mr.  Hughes.  So  you  are  content  with  the  present  rule? 

Mr.  Slate.  Absolutely,  yes. 

Mr.  Hughes.  You  wouldn't  rewrite  it  in  any  way? 

Mr.  Slate.  For  the  accuracy,  cost,  and  computer-driven  argu- 
ments, the  present  rule  is  just  fine. 

Mr.  Hughes.  You  would  not  rewrite  it  in  any  way? 

Mr.  Slate.  I  would  not,  no. 

Mr.  Hughes.  Ms.  Pendell,  in  your  testimony  you  voice  concern 
that  revised  rule  11  would  allow  post-filing  investigation  of  a  claim. 
That  is  one  of  your  contentions.  Isn't  it  necessary  for  the  lawyer  to 
conduct  extensive  post-filing  investigations  under  the  present  rule? 

Ms.  Pendell.  Oh,  yes.  This  current  rule  11  is  no  substitute  for 
that.  But  it  requires  that  before  a  claim  is  filed  that  there  is  some 
reason  to  believe  that  it  is  based  in  fact  or  in  law. 

Could  I  respond  very  quickly  to  your  earlier  question  to  Attorney 
Frank?  The  current  rule  11  does  not  use  the  word  "frivolous."  If  I 
could  just  read  to  you  what  is  sanctionable  under  the  current  rule, 
because  it  also  goes  to  the  other  issue  of  whether  or  not  good  deci- 
sions that  have  been  made  in  the  past  would  in  fact  not  have  oc- 
curred because  they  would  have  been  subject  to  rule  11  sanctions, 
because  they  weren't  based  on  precedent. 

The  current  rule  11  requires  that  "to  the  best  of  the  signer's 
knowledge,  information  and  belief,  formed  after  reasonable  inquiry, 
it  is  well  grounded  in  fact  and  is  warranted  by  existing  law  or  a 
good-faith  argument  for  the  extension,  modification,  or  reversal  of 
existing  law." 

So  as  you  can  see,  it  doesn't  require  the  definition  of  frivolous, 
and  it  also  allows  for  the  circumstances  that  Attorney  Frank  re- 
ferred to. 

Mr.  Hughes.  Thank  you. 

Ms.  La  Mothe,  your  statement  emphasizes  a  need  for  experimen- 
tation in  the  area  of  disclosure,  and  I  agree  with  that.  Didn't  the 
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Rules  Committee  respond  to  that  concern  by  allowing  the  parties 
or  the  district  judge  to  opt  out  of  the  disclosure  system? 

Ms.  La  Mothe.  Yes,  Mr.  Chairman,  the  proposed  rule  does  allow 
for  an  opt-out,  and  I  think  that  our  response  to  that  is  that  while 
an  opt-out  procedure  is  certainly  better  than  nothing,  that  it  puts 
the  onus,  we  believe,  in  the  wrong  place.  And  we  are  particularly 
concerned  about  biasing  the  experimentation  which  is  currently 
underway. 

We  might  choose,  for  example,  when  the  dust  has  settled,  to  have 
a  different  type  of  mandatory  disclosure  rule  than  the  one  that  is 
presently  before  you. 

There  is  a  lot  of  opportunity  for  a  lot  of  experimentation  now. 
And  our  feeling  is  that  rather  than  try  to  do  this  on  a  piecemeal 
basis  at  the  local  level,  that  it  makes  more  sense  simply  to  stand 
back  for  the  length  of  time  necessary  to  see  what  the  local  courts 
decide  under  the  Civil  Justice  Reform  Act. 

Mr.  Hughes.  Mr.  Frank,  I  wonder  if  you  can  respond  to  that. 
Wasn't  the  purpose  to  try  to  set  up  laboratories  with  experimen- 
tation? Isn't  there  some  substance  to  what  Ms.  La  Mothe  suggests? 

Mr.  Frank.  Of  course  there  is,  Mr.  Chairman,  but  I  feel  that  in 
view  of  the  fact  that  the  present  rule — the  proposed  rule,  the  26 
that  is  before  you,  expressly  provides,  except  as  local  rules  may 
otherwise  provide,  that  it  will  not  overlay  the  experimentation,  it 
will  not  preclude  the  experimentation  that  exists.  It  will  simply  fill 
in  in  other  places.  And  I  think  it  will  become  a  useful  guideline. 

This  is  such  modest  disclosure  here.  First,  you  have  to  have 
pleaded  with  particularity,  that  is  a  rule  9  limitation.  You  haven't 
had  five  of  those  in  your  life,  probably,  in  your  own  practice  years. 
Then  you  have  to  divulge  simply  your  witnesses  and  answer  obvi- 
ous interrogatories  which  you  had  to  know  about  in  order  to  have 
pleaded  it  in  the  first  place,  if  you  pleaded  with  particularity. 

So  I  think  it  is  sufficiently  light  a  touch  that  it  will  prove  useful 
for  other  districts,  and  because  of  the  exception  for  local  rules,  I 
don't  think  it  interferes  at  all  with  these.  It  just  makes  sure  that 
everybody  is  going  to  be  doing  some  experimenting. 

Is  it  going  to  work?  I  don't  know.  Do  we  need  to  try  something? 
Yes,  we  should.  Do  we  want  to  review  it  in  several  years,  2,  3,  4, 
whatever  the  number  is?  Yes,  it  will  be  imperative  that  you  do  so, 
but  you  might  as  well  review  it  for  the  whole  country,  and  this  en- 
sures there  will  be  going  something  going  on  somewhere. 

Mr.  Hughes.  Thank  you.  I  want  to  thank  you  for  addressing  me 
as  'Tour  Honor"  three  times.  I  don't  get  that  back  home,  particu- 
larly after  I  voted  for  the  economic  package  2  weeks  ago. 

Mr.  Frank.  Did  I  make  you  Your  Honor?  It  couldn't  have  hap- 
pened to  a  nicer  fellow. 

Mr.  Hughes.  You  are  very  kind. 

The  gentleman  from  North  Carolina. 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

Good  to  have  you  all  with  us,  this  afternoon,  as  you  say,  Ms. 
La  Mothe. 

Mr.  Slate,  I  thank  you  for  having  elevated  me  from  the  19th  to 
the  21st  century.  I  am  probably  more  comfortable  in  the  21st, 
however. 
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Let  me  ask  you  a  question,  Mr.  Slate,  that  has  not  been  touched 
upon,  that  I  think  is  vital.  If  the  proposed  change  to  rule  30(b) 
were  to  occur,  what  effect  would  it  have  on  court  reporters?  I  am 
speaking  professionally,  means  of  livelihood. 

Mr.  Slate.  Well,  of  course,  that  is  highly  speculative.  The  num- 
bers are  that  there  are  some  40,000  to  50,000  court  reporters  in  the 
country;  substantial  numbers.  And  at  their  own  expense  they  have 
retooled  themselves  to  become  computer  literate  and  to  use  com- 
puter-aided transcription  and  to  be  a  part  of  computer-aided 
courtrooms. 

And  so  I  think  the  court  reporters,  contrary  to  some  other  profes- 
sions, have  prepared  themselves  for  the  future,  and  they  are  taking 
the  lead. 

There  is  clearly  room  for  the  view,  however,  that  if  a  rule  which 
we  think  is  ill-advised  catches  fire,  it  could  clearly  impact  on  the 
employment  for  these  people. 

I  would  really  be  rolling  the  dice  to  speculate  to  what  degree  it 
might.  On  the  one  hand,  I  think  it  would  be  unfortunate  for  a 
cadre  of  court  professionals,  whose  core  function  is  to  provide  an 
accurate  record  and  enhance  the  integrity  of  the  process,  to  start 
being  out  of  work. 

I  would  tell  you  parenthetically  that  this  has  happened  in  other 
States,  on  occasion,  where  another  technology  came  into  the  court, 
and  we  are  not  talking  about  depositions.  But  in  one  instance 
where  that  occurred  and  audio  technology  was  encouraged,  and 
court  reporters  vanished,  that  system  went  to  the  dogs  and  is  doing 
everything  it  can  today  to  return  to  the  use  of  certified  court 
reporters. 

So  could  it  be  an  employment  problem?  Yes,  it  clearly  has  that 
potential.  But  as  quickly  as  I  say  that,  I  also  note  that  court  report- 
ers are  really  leading  court  systems  to  the  future  in  computer-aided 
technology. 

Mr.  Coble.  And  I  think  you  may  have  touched  on  this,  Mr.  Slate, 
but  as  to  reducing  the  cost  of  litigation,  assuming  this  proposed 
change  is  adopted. 

Mr.  Slate.  Yes.  Two  points,  and  thank  you  for  the  opportunity 
to  address  that  very  point.  Our  studies  showed  that  regardless  of 
whether  a  transcript  of  a  deposition  was  prepared  and  used,  or,  if 
a  transcript  was  not  prepared,  and  even  in  the  rare  instance  where 
a  tape  was  used,  we  found  that  the  costs  associated  with  employing 
a  court  reporter  were  less  than  any  other  methodology. 

Another  truly  important  factor  that  hasn't  been  touched  upon 
here,  however,  is  the  realization  that  the  use  of  an  accurate  tran- 
scribed deposition  is  a  fundamental  basis  upon  which  cases  get  set- 
tled. And  if  that  document  is  not  available — and  we  have  been  told 
by  many  people  how  much  time  is  consumed  in  reviewing  tapes — 
then  many  frivolous  cases  will  unnecessarily  go  to  trial.  I  was  told 
by  a  State  appellate  judge  that  seeing  a  stack  of  tapes  was  an  abso- 
lute disincentive  to  review  the  trial  record. 

So  if  the  process  is  diminished  by  the  availability  of  a  deposition, 
then  that  will  clearly  have  an  impact  on  the  cost  of  litigation  in 
terms  of  which  cases  go  to  trial  when  they  shouldn't. 

Mr.  Coble.  Thank  you,  sir. 
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Ms.  La  Mothe,  correct  me  if  I  misinterpret  what  you  said.  As  I 
read  your  comments,  you  are  neither  endorsing  nor  rejecting  the 
proposed  changes,  but  rather  would  wait  for  the  respective  districts 
to  respond  in  accordance  with  similar  changes  performed  back  in 
1990,  and  then  once  all  this  information  has  been  assembled,  then 
go  from  there;  is  that  correct? 

Ms.  La  Mothe.  Absolutely.  Absolutely. 

Mr.  Coble.  Mr.  Frank,  I  am  going  to  plow  this  field  again.  I  tried 
this  with  the  preceding  panel,  and  was  received  warmly.  Let  me  try 
it  on  you. 

Is  there  not  a  risk  that  an  attorney  may  overly  generously  reveal 
his  strategy  and  his  theories  in  a  particular  case  if  he  is  required 
to  fully  and  automatically  disclose? 

Mr.  Frank.  If  it  were  really  full  disclosure,  there  would  be  con- 
ceivably such  a  possibility.  But  what  we  are  doing,  as  I  read  the 
rule,  is  this.  We  now  have  rule  33  that  provides  for  interrogatories. 
That  is  going  to  be  happily  limited  by  the  number  of  interrog- 
atories, but  it  provides  for  them. 

We  have  rule  34  providing  for  discovery  of  documents.  We  also 
are  required  to  enumerate  witnesses,  and  we  are  also  required  to 
provide  the  opinions  of  experts. 

What  rule  26  does,  as  I  read  it,  is  take  those  processes,  all  of 
which  are  required  in  the  course  of  the  litigation  anyway,  and 
move  them  up  to  the  beginning  so  you  know  what  you  are  looking 
at,  and  only  in  a  limited  number  of  cases,  and  only  insofar  as  it 
is  squarely  relevant. 

So  this  is  not  a  matter  of  any  added  revelation.  It  is  simply  and 
purely  a  matter  of  timing.  Are  we  going  to  get  on  with  this  blasted 
lawsuit  and  see  what  it  is  all  about  and  encourage  people  to  take 
a  look  at  it  and  then  go  on  and  settle  it,  or  are  we  going  to  wait 
3  or  4  months  down  the  line  and  then  get  the  very  same 
information? 

So  you  are  making  a  timing  judgment  when  you  pass  on  rule  26. 
But  you  are  not  making  a  judgment  as  to  what  is  to  be  disclosed, 
because  this  is  only  a  modest  part  of  what  will  have  to  be  disclosed. 

Mr.  Coble.  The  gentleman  from  California,  Mr.  Moorhead,  pre- 
viously referred  to  a  survey  of  attorneys  in  Maricopa,  and  I  believe 
you  stated  you  are  not  familiar  with  that? 

Mr.  Frank.  Maricopa  County  is  my  home.  I  was  chairman  of  the 
State  procedure  committee  for  30  years.  I  know  what  is  going  on 
there.  There  has  been  no  formal  survey.  We  do  have  a  much  more 
elaborate  disclosure. 

Had  I  been  surveyed,  I  would  have  responded  negatively  about 
it.  It  is  sufficiently  different  from  this.  But  you  have  got  to  be  real 
careful 

Mr.  Coble.  You  are  referring  to  the  survey  that  was  referred  to? 

Mr.  Frank.  That  is  correct. 

Mr.  Coble.  Mr.  Frank  in  his  statement,  Ms.  Pendell,  indicated 
the  worst  feature  of  rule  11  is  that  it  is  a  fee-shifting  device  so  that 
the  prevailing  lawyer  can  get  his  fee  out  of  the  losing  lawyer's  side. 
I  am  taking  neither  side  on  this,  but  I  would  be  glad  to  hear  you 
respond  to  that. 

Ms.  Pendell.  I  can't  quote  the  statistics,  but  if  you  look  at  the 
Federal  Judicial  Center  study,  it  will  give  you  a  great  deal  of  infor- 
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mation  about  the  size  of  the  monetary  sanctions.  And  you  will  see 
that  they  are  on  balance  quite  modest,  and  that  substantial  mone- 
tary sanctions  have  been  rather  infrequent. 

That  suggests  to  me  that  to  the  extent  that  there  is  a  monetary 
sanction,  it  is  not  fully  compensating  the  other  side.  And,  in  fact, 
the  money  may  be  paid  to  the  lawyer  but  it  is  really  the  client  who 
would  benefit  from  that,  particularly  if  you  are  talking  about  a  cli- 
ent whose  insurance  company  has  not  paid  the  lawyer,  but  who, 
rather,  has  paid  the  lawyer  out  of  pocket. 

Mr.  Coble.  I  thank  the  panel  again. 

I  thank  you,  Mr.  Chairman. 

Mr.  Hughes.  The  gentleman  from  California. 

Mr.  Edwards.  Mr.  Chairman,  I  am  getting  more  of  an  education 
than  I  had  expected,  and  I  am  delighted.  It  is  really  very  helpful. 

I  think  I  just  have  one  question.  Ms.  La  Mothe,  is  the  ABA  going 
to  make  a  recommendation  on  these  rules? 

Ms.  La  Mothe.  Well,  I  would  say,  Mr.  Edwards,  that  with  re- 
spect to  rule  26(a)(1),  there  will  be  a  proposal  recommended  to  the 
ABA  board  of  governors,  which  will  be  meeting  this  coming  week- 
end. I  understand  you  are  going  to  be  holding  the  record  open. 
Should  they  vote  to  support  deferral,  which  is  what  will  be  pro- 
posed to  them,  then  obviously  we  would  request  also  that  they 
make  mention  of  that  and  add  it  into  your  record. 

Also,  I  am  aware  that  the  young  lawyers  division  is  presenting, 
for  the  consideration  of  the  ABA  House  of  Delegates  at  the  annual 
meeting  in  New  York  in  August,  a  recommendation  that  would  op- 
pose rule  26(a)(1),  and  allow  the  remainder  of  the  rules  to  go  into 
effect. 

Mr.  Edwards.  It  is  vour  personal  recommendation  that  insofar 
as  rule  26,  that  we  don  t  at  this  time  endorse — approve  it? 

Ms.  La  Mothe.  Right,  don't  change  it.  That  would  be  the  position 
of  the  litigation  section.  Defer  the  adoption  of  any  changes  to  rule 
26  until  there  has  been  an  opportunity  to  see  what  happens  in  the 
local  district  courts  under  the  rule. 

Mr.  Edwards.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  The  gentleman  from  New  Mexico. 

Mr.  ScHiFF.  Thank  you,  Mr.  Chairman.  I  just  have  a  couple  of 
questions. 

Following  up  on  that,  Ms.  La  Mothe,  I  understand  your  proposal 
of  a  deferral  to — I  think  you  said  December  31,  1995--to  be  in  con- 
junction with  the  date  that  the  local  plans  are  due  from  district 
courts. 

What  I  don't  know  is,  what  do  you  envision  happens  then?  Is  this 
just  a  matter  of  equal  timing,  or  do  you  foresee  that  perhaps  based 
on  the  local  plans  we  won't  need  changes  in  rule  26(a)? 

In  other  words,  what  is  the  point  of  the  deferral? 

Ms.  La  Mothe.  Thank  you,  Mr.  SchifF.  I  appreciate  that  ques- 
tion. And  I  think  that  no  doubt  you  detect  that  there  is  this  timing 
inconsistency,  and  I  think  that  the  concern  of  our  council  was  sim- 
ply that  there  not  be  a  nationwide  rule  put  into  effect  now,  that 
we  allow  that  implementation  to  occur. 

No  doubt  when  those  local  plans  come  in  and  we  actually  across 
the  country  begin  to  see  what  the  results  have  been,  we  may  very 
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well  say,  well,  maybe  6  months  more  will  be  necessary  to  really 
cogitate  and  come  up  with  something. 

I  personally  would  not  be  at  all  surprised  to  see  some  sort  of  a 
rule  with  respect  to  disclosure  at  that  time.  But  it  might  look  noth- 
ing like  the  present  rule,  which  I  do  believe  has  a  very  vague 
standard,  and  which  I  think  is  not  all  that  easy  to  implement.  It 
is  going  to  promote  collateral  litigation,  it  is  going  to  create  a  pro- 
liferation of  motion  practice,  and  I  think  it  far  better  to  let  those 
local  courts  experiment,  and  then  after  we  have  had  a  chance  to 
cogitate,  to  go  back  in  and  make  a  nationwide  rule. 

Mr.  SCHIFF.  You  would  at  least  foresee  the  possibility,  then,  that 
at  that  time  the  rule  may  be  different  than  what  is  before  us 
today? 

Ms.  La  Mothe.  Absolutely. 

Mr.  ScHiFF.  Mr.  Frank,  virtually  all  of  my  practice,  when  I  was 
practicing  in  courtrooms,  was  in  the  State  court  system  in  New 
Mexico.  Only  on  very  rare  occasions  did  I  happen  to  practice  in 
Federal  courts.  So  with  that  in  mind,  I  wonder  if  you  could  go  back 
over  rule  11. 

You  have  resoundly  criticized  present  rule  11.  You  have  made 
that  very  clear,  but  in  what,  to  me,  is  somewhat  conclusionary  lan- 
guage. 

Could  you  perhaps  with  just  a  little  more  detail,  with  examples, 
demonstrate  exactly  how  current  rule  11  creates  the  premises  that 
you  have  described? 

Mr.  Frank.  Yes.  I  am  grateful  for  the  chance.  I  have  laid  this 
out  in  several-page  length  in  the  formal  statement  you  have,  which 
the  5-minute  rule  of  necessity  requires  us  to  abridge. 

But  the  problems  which  have  arisen  under  rule  11,  one  of  which 
has  technically  concerned  me,  because  I  have  spent  all  of  my  years 
with  this  and  related  committees,  just  on  judicial  administration, 
is  the  vast  increase  in  the  number  of  controversies  that  are  pushed 
into  the  courts.  What  was  anticipated  to  be  a  rare  thing  has  now 
in  all  the  literature  gotten  to  be  thousands  of  matters. 

So  that  we  have  created  a  prodigious  body  of  satellite  litigation. 
And  the  consequence  is  that  the  burdens  on  an  overburdened  court 
system  throughout  the  country  and  the  Federal  courts — as  you 
know  full  well,  many  of  them  can't  take  civil  cases  at  all.  Every- 
thing you  add  you  have  to  think  about.  Is  it  worth  adding?  And 
this  is  proving  very  time  consuming,  very  burdensome,  as  a  simple 
matter  of  administration. 

Mr.  SCHIFF.  Pardon  the  interruption,  but  what  specifically  is  in- 
creasing? More  motions  to  dismiss  under  rule  11? 

Mr.  Frank.  No,  I  am  sorrv,  not  that  there  are  motions  to  dis- 
miss. What  is  happening  is  that  a  case  is  filed,  somebody — an  an- 
swer is  filed,  either  side,  there  are — about  75  percent  are  against 
plaintiffs,  25  percent  are  against  defendants.  If  you  don't  abandon 
this  case,  if  you  don't  give  up  on  this,  I  am  going  to  go  after  you 
for  rule  11  sanction.  That  gets  in  at  the  correspondence  stage.  In 
short,  the  lawyers  try  threatening  each  other. 

Personally,  they  are  not  arguing  the  case  any  more.  They  are 
saying,  "You  are  a  bad  lawyer;  you  shouldn't  have  done  this."  At 
that  point  they  have  to  invoke,  as  one  of  you  brought  out,  their 
malpractice  carrier.  They  have  to  inform  them  there  is  a  possible 
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sanction  there.  So  it  has  a  general  effect  of  forcing  up  insurance 
premiums  and  insurance  relations. 

Then  comes  the  stage  finally — we  will  jump  to  the  end.  The  case 
is  over.  Motion  is  granted  or  it  is  not.  The  case  is  disposed  of.  Then 
the  controversy  arises,  was  this  a  rule  11  case,  should  I  get  sanc- 
tioned, should  I  pay  my  attorney's  fees  for  having  to  be  in  this 
case?  That  is  the  area  which  is  running  into  a  very  large  volume, 
quite  literally  thousands,  as  the  figures  show.  And  this  becomes  in 
itself  mountainous. 

There  is  a  further  independent  deleterious  value  factor,  and  I 
will  mention  one  other  and  be  done,  because  you  are  short  for  time. 
The  business  which  is  vital  to  your  practice  and  mine — and  I  have 
a  lot  of  State  work,  of  course,  too — the  lawyers  have  got  to  get 
along.  They  have  got  to  remove  themselves  from  their  cases.  They 
can't  be  after  each  other.  And  the  lawyer  who  is  after  the  other 
lawyer  is  usually  something  of  a  menace  to  the  practice  and  to  offi- 
cials and  to  the  good  operation  of  the  bar. 

What  the  rule  is  doing  is  compelling  lawyers  to  go  after  each 
other.  If  you  are  entitled  to  that  claim  for  counsel  fees,  then  you 
have  got  to  say  to  the  other  guy,  "Now,  you  are  so  wrong  that  you 
have  got  to  pay  the  counsel  fees  here."  So  we  get  the  phenomenon 
I  described.  First  you  try  the  case  and  then  you  try  the  lawyer. 

This  contributes  materially  to  a  serious  deterioration  of  relations 
at  the  bar,  which  in  turn  creates  friction  and  makes  it  harder  to 
settle  cases  and  generally  operate.  That  is  quite  apart  from  the 
abuse  problems.  Those  are  just  the  routine  rule  11  problems. 

Mr.  SCHIFF.  So  the  increase  in  litigation  you  are  talking  about 
is  an  increased  number  of  claims  for  sanctions  against  attorneys? 

Mr.  Frank.  That  is  right. 

Mr.  ScHiFF.  I  will  ask  you  to  respond  in  just  a  second  since  you 
were  testifying  on  the  opposite  end,  Ms.  La  Mothe.  But  staying 
with  you  for  just  a  moment,  Mr.  Frank,  have  there  been  so  many 
of  these  sanctions  granted  that  there  is  an  encouragement  to  go  file 
them?  If  most  of  them  are  lost,  it  seems  to  me  that  would  dissuade 
lawyers. 

Mr.  Frank.  In  a  world  in  which  people  sue  the  doctors  if  they 
don't  get  well  fast  enough  and  so  on,  we  have — I  don't  know  about 
your  State,  but  probably  there,  too — we  are  getting  an  immense  in- 
crease in  the  number  of  legal  malpractice  claims.  And  if  the  lawyer 
does  not  claim  against  the  other  lawyer  to  get  some  money  to  apply 
to  the  fees,  then  he  may  be  guilty  of  malpractice  to  his  own  client. 

Mr.  SCHIFF.  For  not  having  claimed? 

Mr.  Frank.  To  not  have  made  the  claim.  So  we  have  built  in  a 
system  which  creates  a  much  greater  incentive  to  add  to  that  kind 
of  friction. 

Mr.  ScHlFF.  Could  you  briefly  explain  how  the  proposed  change 
in  rule  11  will  solve  that  problem  as  you  see  it? 

Mr.  Frank.  We  sponsored  for  much  of  the  bar  and  many  judges 
more  radical  changes.  These  are  very  modest. 

What  this  does.  Justice  O'Connor,  in  her  opinion  in  the  Cooter 
case,  which  I  believe  the  chairman  discussed  expressly  earlier  in 
one  of  his  questions,  stressed  that  the  object  of  the  rule  is  deter- 
rence; it  is  not  compensation.  It  is  a  fact  that  the  courts  are  being 
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abused  when  somebody  files  a  worthless  case  and  the  court's  time 
is  being  taken. 

So  the  rule,  as  amended,  provides  that  there  can  be  sanctions  but 
the  sanctions  shall  be  paid  into  the  court  as  a  penalty  as  an  equiv- 
alent to  a  contempt  so  that  it  will  deter  the  conduct,  but  not  put 
a  premium  on  quarreling  as  between  attorneys.  That  is  change 
number  one. 

Change  number  two,  is  that  there  is  a  system  so  that  people  can 
withdraw  from  what  proves  to  be  an  improvident  position  if  they 
wish  to  do  so  in  very  rapid  order. 

And  the  third  change,  which  was  particularly  sponsored  by  the 
American  College  of  Trial  Lawyers,  which  are  overwhelmingly  de- 
fendants, is  the  change  from  "shall"  to  "may,"  so  that  judges  will 
have  more  discretion  in  this  field  and  can  make  value  judgments 
more  easily  and  decide,  "Well,  does  this  really  warrant  it  or  doesn't 
it?" 

So  the  three  critical  changes  made  in  the  rule  are:  (a)  the  grant- 
ing of  additional  discretion  to  the  judges;  (b)  the  deterrence  feature 
of  Justice  O'Connor's  opinion  by  emphasizing  that  in  most  but  not 
all  cases  the  payment  should  be  into  the  public  Treasury  for  abus- 
ing the  public  service  of  litigation;  and  (c)  that  there  should  be  an 
opportunity  to  retreat  from  error  in  very  short  order,  before  the 
blow  falls. 

Mr.  SCHIFF.  Ms.  Pendell,  it  is  my  understanding  earlier  you  testi- 
fied in  favor  of  rule  11  in  its  current  form.  You  have  heard  my 
questions  to  Mr.  Frank.  I  would  like  to  give  you  the  opportunity 
to  respond  in  any  way  you  wish  to. 

Ms.  Pendell.  I  will  go  back  to  the  Federal  Judicial  Center  sur- 
vey and  say  that  60  percent  of  the  judges  said  that  few  or  none  of 
the  requests  for  rule  11  sanctions  have  themselves  been  ground- 
less. So  if  there  is  a  spate  of  rule  11  motions,  it  perhaps  reflects 
on  another  problem  in  the  courts. 

I  think  no  rule  is  without  its  problems.  And  every  rule  has  to  go 
to  the  greater  good.  There  may  be  examples,  anecdotes,  that  could 
be  presented  to  this  committee,  which  would  cause  the  committee 
to  feel  that  in  that  particular  instance  a  rule  11  motion  wasn't  jus- 
tified or  was  inappropriate  or  had  an  unfortunate  consequence.  But 
it  is  our  belief  that  it  does  go  to  the  greater  good. 

I  think  that  the  American  Judicature  Society  survey  and  the 
Federal  Judicial  Center  survey  show  that  that  is  the  case. 

Mr.  SCHIFF.  Mr.  Chairman,  thank  you.  I  jdeld  back. 

I  thank  the  witnesses. 

Mr.  Hughes.  I  thank  you. 

The  rule  for  disclosure,  26,  refers  to  matters  pleaded  with  par- 
ticularity. The  standard  has  been  criticized  as  vague  and  open  to 
dispute.  I  questioned  the  judge's  panel  about  what  is  core  informa- 
tion? What  kind  of  guidance  do  you  see  the  courts  providing  to  en- 
sure that,  frankly,  lawyers  are  not  penalized  for  not  up  front  dis- 
closing information  that  should  have  been  disclosed.  In  effect,  some 
judge  may  decide  that  there  was  core  information  which  was  not 
disclosed  which  a  lawyer  has  read  as  not  core  information? 

Mr.  Frank.  Is  that  question  directed  to  Ms.  La  Mothe,  to  me 

Mr.  Hughes.  Anyone  that  wants  to  address  it. 
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Ms.  La  Mothe.  I  will  take  a  crack  at  it,  Mr.  Chairman.  Thank 
you. 

It  is  the  position  of  the  litigation  section  that  the  standard  is  un- 
duly vague.  It  is  one  of  the  things  that  bothers  us  about  it.  At  the 
time  that  we  were  asked  for  our  comments  to  the  advisory  commit- 
tee, and  we  made  them  back  in  February  1992,  there  was  some- 
what different  language  in  the  proposed  change  to  rule  26(a)(1), 
which  was  "information  likely  to  bear  significantly  on  any  claim  or 
defense." 

Now,  after  the  public  hearings  have  occurred,  the  present  version 
of  the  proposed  change  is  "discoverable  information  relevant  to  dis- 
puted facts  alleged  with  particularity  in  the  pleadings" — particu- 
larly troublesome,  since  we  have  notice  pleading.  One  wonders  ex- 
actly what  it  is  that  is  core  information,  exactly  as  your  question 
points  out. 

And  also,  again,  of  course,  different  from  the  present  rule,  and 
the  standard  for  discovery,  which  is  "information  relevant  to  the 
subject  matter  or  likely  to  lead  to  the  discovery  of  admissible 
evidence." 

So  we  detect  a  lot  of  problem  here,  and  again,  I  think  that  there 
will  be  a  need  for  motion  practice  with  respect  to  what  that  means. 

Mr.  Hughes.  Mr.  Frank,  what  would  you  say  about  that? 

Mr.  Frank.  Your  Honor,  briefly,  this  illustrates  the  fact  that  the 
system  worked.  The  original  draft  was  way  too  broad.  There  was 
criticism,  very  good  criticism,  from  the  litigation  section.  The  draft 
they  have  reflects  what  we  have  in  Maricopa  County,  and  it  is — 
you  will  pardon  the  expression — ^hell  to  live  with. 

What  they  did,  then,  for  this  experimental  purpose,  was  cut  it 
down  to  the  particularity  which  is  taken  from  rule  9  and  which  de- 
scribes how  you  plead  fraud,  which  must  be  pleaded  with 
particularity. 

Mr.  Hughes.  But  that  is  a  factual  issue? 

Mr.  Frank.  Take  care  actual  issues.  It  is  highly  traditional, 
clearly  understood.  It  is  a  narrow  area.  I  think  that  the  number  of 
cases  in  which  anybody  will  plead  with  particularity,  because  we 
use  notice  pleading,  is  so  small  that  I  think  this  really  gets  to  be 
pretty  close  to  the  sound  and  fury  over  nothing. 

Mr.  Hughes.  Well 

Mr.  Frank.  Could  I  make  one  other  comment,  please? 

Mr.  Hughes.  What  is  pleaded  with  particularity  to  one  may  not 
be  pleaded  with  particularity  to  another.  That  language  would  be 
the  genesis,  it  seems  to  me,  of  a  large  motion  practice,  unless  there 
are  some  additional  guidelines.  If  there  were  to  be  additional  guide- 
lines, what  would  you  see  as  additional  guidelines  for  practitioners 
that  do  not  want  to  run  afoul  of  the  law? 

I  mean,  most  of  the  lawyers,  I  think,  try  to  comply  with  the 
rules. 

But  lawyers  that  want  to  comply  with  the  rules  are  asking,  I 
think,  a  very  good  question.  What  does  it  mean?  How  do  I  stay 
within  the  confines  of  the  rule?  I  grant  you  that  part  of  it  is  the 
uncertainty  of  this  change.  Everybody  likes  the  status  quo. 

Frankly,  I  can  see  why  it  is  very  important  for  us  to  move  that 
process,  the  discovery  process,  if  we  can  identify  what  is  core,  up 
at  the  beginning  instead  of  waiting  to  see  if  a  practitioner  asks  the 
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right  question.  A  litigant  can  give  him  the  information  he  is  enti- 
tled to  earlier  in  the  process,  because  sometimes  it  takes  us  2  years 
to  get  to  the  nub  of  a  case  that  should  have  been  resolved  a  year 
and  a  half  ago.  If  the  lawyer  and  the  judge  had  focused  in  on  it 
in  the  early  stages  of  the  trial  instead  of  in  the  last  stages  of  the 
trial,  it  probably  would  make  the  litigation  simpler. 

I  understand  the  rationale  for  it,  but  I  think  that  there  is  some 
legitimate  concern  over  what  we  mean  when  we  say  "core  informa- 
tion," and  what  we  mean  by  "pleaded  with  particularity." 

Ms.  La  Mothe.  I  think  the  comment  is  very  well  taken,  and  I 
think  part  of  the  difficulty  perhaps  lies  in  the  dissimilarity  of  the 
various  kinds  of  litigation  brought  in  the  Federal  courts. 

It  might  be  very  simple  to  say  in  connection  with  a  certain  type 
of  case  what  is  core  information  and  could  very  easily  be  fleshed 
out.  But  one  doesn't  have  to  sit  and  think  too  long  before  one  can 
come  up  with  all  sorts  of  difficulties  in  connection  with  more  com- 
plex litigation.  And  that  proliferation  is  exactly  what  has  been 
bothering  our  section. 

Mr.  Hughes.  I  must  say  that  in  my  own  experience  over  the 
years,  I  have  seen  so  much  game  playing  with  the  discovery  proc- 
ess, and  it  does  drive  up  costs.  It  does  drag  out  these  cases,  and 
it  does  deny  justice  to  a  lot  of  individuals.  So  I  am  sympathetic  to 
the  effort  to  try  to  get  to  the  meat  of  the  case. 

I  have  seen  situations  where  a  judge  doesn't  have  the  foggiest  no- 
tion of  what  a  case  is  all  about,  after  3  years,  until  he  gets  that 
filing  and  gets  ready  to  move  it  to  trial. 

Mr.  Frank.  Mr.  Chairman,  may  I  have  one  last  thought  before 
you  leave? 

One  topic  we  have  not  adequately  dealt  with,  and  it  has  been  of 
interest  to  you  and  Mr. — if  I  have  his  name  correctly,  Mr.  Schiff 
especially,  and  that  is  Justice  White's  suggestion  about  the  need  for 
arnendments  to  the  Rules  Enabling  Act.  May  I  touch  on  that  very 
briefly?  It  is  covered  in  my  statement. 

Mr.  Hughes.  Sure. 

Mr.  Frank.  My  deep  hope  would  be  that  you,  one  of  you,  two  of 
you,  would  introduce  a  bill  to  open  up  the  Rules  Enabling  Act.  You 
can't  deal  with  that  effectively,  obviously,  in  this  proceeding. 

Now,  all  you  are  deciding  is  to  let  these  rules  go  or  not.  But  the 
Rules  Enabling  Act  has  been  around  for  a  long  time  and  it  deserves 
another  look.  Maybe  Justice  White  was  right.  Maybe  the  Supreme 
Court  should  be  dropped  out.  Maybe  it  has  a  useful  function.  If  you 
could  put  in  a  bill  and  some  Justice  would  come  over  here,  some 
representative  of  the  court,  to  speak  to  you  in  detail  and  get  to  the 
qualifications,  it  would  be  helpful,  and  there  are  some  other  aspects 
of  the  Rules  Enabling  Act  that  very  much  warrant  consideration  by 
you. 

We  wouldn't  be  having  the  problem  we  have  today  if  the  commit- 
tees were  of  somewhat  different  constitution,  for  example.  And  I 
express  the  deepest  hope  that  you  perhaps,  or  perhaps  a  majority, 
minority,  vvhatever  leadership,  would  put  in  a  bill  which  would 
open  up  this  subject  and  have  hearings  on  whether  we  are  on  the 
right  track  at  all  and  how  we  should  change  the  basics,  if  we 
should. 

Thank  you. 
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Mr.  Hughes.  That  is  a  very  good  suggestion,  constructive  sugges- 
tion. We  will  certainly  consider  that.  Thank  you,  Mr.  Frank. 

Well,  you  have  been  very,  very  helpful  as  a  panel  to  us,  and  I 
realize  we  have  taken  an  awful  lot  of  time,  but  these  are  very  im- 
portant issues.  We  appreciate  that  some  of  you  came  from  such 
long  distances  to  be  with  us  and,  we  appreciate  your  contributions 
today.  Thank  you  very  much. 

Mr.  Hughes.  Our  third  and  final  panel  consists  of  James  D.  Toll, 
partner  in  the  Atlantic  City,  NJ,  office  of  Sills,  Cummis, 
Zuckerman,  Radin,  Tischman,  Epstein  &  Gross.  Mr.  Toll  is  a  mem- 
ber of  the  Defense  Research  Institute  and  is  vice  president  for  the 
southern  region  of  the  New  Jersey  Defense  Association,  He  has 
been  in  private  practice  for  about  13  years  specializing  in  civil  liti- 
gation, primarily  in  the  areas  of  product  liability,  construction  liti- 
gation and  premises  liability. 

Also  on  this  panel  is  F.  Thomas  Dunlap,  vice  president  and  gen- 
eral counsel,  for  the  Intel  Corp.,  a  constituent  of  our  distinguished 
colleague,  Don  Edwards.  He  joined  Intel  in  1974  as  product  engi- 
neer, became  administrator  of  technology  exchange  contracts  in 
1977,  and  moved  to  the  legal  department  in  June  1980. 

Also  on  this  panel  is  Alfred  W.  Cortese,  Jr.,  partner  in  the  law 
firm  of  Kirkland  &  Ellis  of  Washington,  DC.  Mr.  Cortese  has  liti- 
gated tort  and  product  liability  cases  before  courts  and  administra- 
tive agencies  throughout  the  country.  His  area  of  expertise  includes 
mass  torts  and  complex  litigation  and  Federal  and  State  civil  jus- 
tice policy  and  court  administration. 

Also  joining  this  panel  is  John  J.  Higgins,  senior  vice  president 
and  general  counsel,  Hughes  Aircraft  Co.,  and  its  parent  organiza- 
tion, General  Motors  Hughes  Electronic.  Prior  to  joining  Hughes, 
Mr.  Higgins  was  an  assistant  general  counsel  for  General  Motors. 
He  joined  General  Motors'  legal  staff  in  1959.  Mr.  Higgins  has  re- 
sponsibility for  all  legal  matters  involving  Hughes  Aircraft,  and  is 
principal  legal  adviser  to  the  board  of  directors. 

Our  final  panelist  is  George  S.  Frazza,  vice  president  and  general 
counsel,  Johnson  &  Johnson.  Prior  to  joining  J&J  in  1966,  Mr. 
Frazza  was  an  attorney  with  Royall,  Koegel  &  Rogers  law  firm.  He 
is  chairman  of  the  Tort  Reform  Committee  of  the  Pharmaceutical 
Manufacturing  Association,  and  a  member  of  the  Association  of 
Corporate  Counsel  of  New  Jersey. 

Welcome. 

Mr.  Edwards.  Mr.  Chairman. 

Mr.  Hughes.  The  gentleman  from  California. 

Mr.  Edwards.  Thank  you. 

Mr.  Chairman,  thank  you  for  yielding  to  me  for  a  moment.  I  wel- 
come all  of  the  panelists  but  I  especially  am  pleased  to  have  here 
as  one  of  our  witnesses  Mr.  Thomas  Dunlap  of  Intel.  Intel  is  some- 
thing that  all  America  should  be  very  proud  of.  We  certainly  are 
in  California  and  in  Silicon  Valley.  It  is  on  the  cutting  edge  of 
semiconductors  and  indeed  is  the  largest  manufacturer  in  the 
world  of  semiconductors. 

Mr.  Dunlap  was  a  great  leader  to  us  in  1984  when  out  of  this 
subcommittee  came  the  Chip  Protection  Act,  which  in  effect  al- 
lowed copyrighting  the  patterns  on  semiconductor  chips,  which  has 
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been  a  big  boon  to  this  very  important  industry  in  the  United 
States. 

Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  I  thank  the  gentleman  for  those  remarks. 

Mr.  ScHiFF.  Mr.  Chairman,  or  Your  Honor,  as  is  appropriate 

Mr.  Hughes.  Your  Honor  is  OK  today, 

Mr.  ScHiFF.  A  good  deal  of  that  production  of  Intel  occurs  in  New 
Mexico,  not  quite  in  my  district,  but  not  too  far  away. 

Mr.  Hughes.  Not  enough  occurs  in  New  Jersey,  but  we  are  work- 
ing on  that. 

I  thank  the  gentlemen  for  those  introductory  remarks. 

Jim  Toll  is  also  a  constituent  of  mine,  a  very  prominent  lawyer. 
And  I  think  you  are  joined  today  by  Jim  Ferguson? 

Mr.  Toll.  That  is  correct. 

Mr.  Hughes.  Would  he  like  to  ioin  us? 

We  are  delighted  to  have  each  of  you  today.  You  each  bring  a 
great  deal  of  expertise  to  the  witness  table.  We  appreciate  that. 
Many  came  from  long  distances,  and  we  also  appreciate  that. 

We  have  your  statements,  which  we  have  all  read,  and  we  need 
to  get  right  to  questions.  So  we  would  like  you  to  summarize  as 
best  you  can,  but  you  may  proceed  as  you  see  fit. 

Without  objection,  each  of  your  statements  will  be  made  part  of 
the  record  in  full. 

Jim  Toll,  welcome. 

STATEMENT  OF  JAMES  D.  TOLL,  ATTORNEY,  SILLS,  CUMMIS, 
ZUCKERMAN,  RADIN,  TISCHMAN,  EPSTEIN  &  GROSS,  P.C., 
ATLANTIC  CITY,  NJ,  ON  BEHALF  OF  THE  NEW  JERSEY 
DEFENSE  ASSOCIATION 

Mr.  Toll.  Thank  very  much,  Mr.  Chairman  and  members  of  the 
committee. 

I  am  here  today  as  a  trial  lawyer  practicing  in  New  Jersey  and 
representing  the  New  Jersey  Defense  Association,  which  I  am  a 
member  of,  as  well  as  the  Defense  Research  Institute,  which  is  the 
national  organization  of  which  NJDA  is  a  member. 

I  am  going  to  limit  my  remarks  and  hopefully  make  them  as 
brief  as  possible.  I  recognize  that  it  is  getting  late  in  the  hour,  and 
we  have  already  had  testimony  from  quite  a  number  of  witnesses. 
My  remarks  are  tailored  specifically  to  the  ethical  dilemmas  that 
I  see  as  a  trial  lawyer  if  the  proposed  rule  26(a)(1)  is  in  fact 
enacted. 

There  has  been  much  discussion  already  concerning  Maricopa 
County,  and  with  respect  to  surveys  that  may  have  taken  place  in 
that  particular  county  as  far  as  the  disclosure  provisions  are 
concerned. 

I  have  at  length  quoted  from  Mr.  Bruno's  article  that  appeared 
in  the  Maricopa  Lawyer.  My  remarks  with  respect  to  that  particu- 
lar article  have  to  deal  with  the  ethical  dilemmas  that  he  saw.  And 
his  comments  were  based  upon  a  proposal  that  was  in  effect  in  Ari- 
zona which,  in  his  words,  was  remarkably  similar  to  the  proposed 
rule  26(a)(1). 

If  I  could  just  be  permitted  to  quote  from  that  article,  I  think  it 
accurately,  succinctly  sets  forth  what  my  position  is  regarding  the 
ethical  dilemmas.  He  indicates,  "I  cannot  reconcile  the  adversary 


81-258  0-94-4 


92 

system,  the  competitive  marshaling  of  evidence  and  the  zealous 
representation  of  my  client  with  the  requirements  of  our  disclosure 
rule.  The  requirements  of  the  disclosure  militate  against  good 
lawyering.  Clients  will  be  reluctant  to  hire  a  lawyer  who  has  rep- 
resented their  business  before,  lest  the  lawyer  knows  too  much  that 
he  is  forced  to  disclose  to  the  other  side." 
That  in  a  nutshell  is  the  problem  we  see  with  respect  to  the  pro- 

f>osed  enactment.  You  are  dealing  here  with  attorney-client  privi- 
ege.  You  are  dealing  with  a  situation  which  has  an  attorney  rep- 
resenting defendants  in  civil  litigation.  If  I  am  given  a  file,  and  I 
review  the  file,  and  I  then  meet  with  my  client,  under  the  proposed 
amendment,  I  have  to  be  very  careful  with  respect  to  what  is  elic- 
ited from  my  client,  because  I  have  an  affirmative  obligation  to  dis- 
close relevant  material. 

And  it  may  very  well  be  a  situation,  as  Mr.  Bruno  sets  forth  in 
his  article,  that  my  client  and  I  are  in  conflict,  my  client,  on  the 
one  hand,  indicating  perhaps  this  is  information  that  is  not  rel- 
evant, you  don't  need  it,  and  I  on  the  other  saying,  recognizing  my 
affirmative,  ethical  obligations,  no,  this  is  information  that  I  have 
to  disclose. 

Mr.  Bruno  raises  the  point,  what  then  happens?  Is  it  a  situation 
where  the  client  suggests  perhaps  I  need  another  attorney,  or  do 
I  as  the  attorney  have  to  withdraw  from  the  case?  That  is  a  very 
critical  and  problematic  area  that  I  see  with  respect  to  the  pro- 
posed amendment. 

The  other  deals  with  attorney  work  product.  That  has  already 
been  discussed  before  by  other  panelists.  The  way  the  rule  is  pres- 
ently drafted,  there  is  tremendous  ambiguity  and  vagueness  with 
respect  to  what  is  relevant.  I  have  to  make  a  determination  as  a 
lawyer,  is  the  information  that  I  am  going  to  impart  to  my  adver- 
sary, is  that  relevant  information? 

That  is  my  thought  process.  Those  are  my  mental  impressions. 
Perhaps  I  have  one  theory  of  the  case  that  my  adversary  does  not 
share.  If  I  impart  information  to  him  that  he  didn't  even  think 
about,  I  have  imparted  a  strategy  to  him.  I  have  in  essence  done 
the  work  for  my  adversary  at  the  expense  of  my  client. 

Under  that  type  of  scenario,  which  I  think  is  going  to  happen  if 
the  rule  is  adopted,  it  creates  a  tremendous,  tremendous  problem 
for  trial  lawyers.  The  situation  can  exist  where  we  have  to  disclose 
information  on  one  hand,  yet  have  a  duty  to  zealously  represent 
the  interests  of  our  clients. 

Those  are  very,  very  serious  ethical  dilemmas  that  Mr.  Bruno  ad- 
dresses in  his  article  and  I  see  as  being  extremely,  extremely 
problematic. 

I  would  just  indicate,  briefly,  in  closing,  we  have  an  adversary 
system  in  place  right  now,  a  system  where  a  plaintiff  when  filing 
the  lawsuit  will  give  requests  for  information  through  document  re- 
quests and  the  like.  A  defense  attorney  will  have  the  opportunity 
to  review  the  request,  have  an  opportunity  to  review  his  file  and 
confer  with  his  client,  and  then  make  an  intelligent  decision  as  to 
which  information  is  going  to  be  disclosed.  That  is  the  adversarial 
nature  of  the  system. 

If  the  rule  is  adopted,  we  do  away  with  that,  and  I  submit  that 
is  not  what  we  want  to  do.  We  don't  want  to  be  in  a  situation 
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where  we  are  leaving  to  the  courts  that  are  already  overburdened 
the  decision  as  to  what  is  going  to  be  relevant  versus  what  isn't 
going  to  be  relevant.  Rather,  the  system  that  is  in  place,  which 
places  the  onus  on  the  parties,  on  the  litigants,  the  lawyers  rep- 
resenting those  parties,  to  make  the  determination  and  provide  in- 
formation in  response  to  document  requests,  is  the  way  the  system 
should  operate. 

And  I  would  submit  and  urge  the  committee  that  with  respect  to 
26(a)(1),  it  be  rejected. 

Thank  you. 

Mr.  Hughes.  Thank  you,  Mr.  Toll. 

[The  prepared  statement  of  Mr.  Toll  follows:] 
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Prepared    Statement   of  James   D.   Toll,   Attorney,    Sills, 

CUMMIS,  ZUCKERMAN,  RaDIN,  TISCHMAN,  EpSTEIN  &  GROSS,  P.C, 

Atlantic  City,  NJ,  on  Behalf  of  the  New  Jersey  Defense 
Association 


Good  morning  Mr.  Chairman  and  members  of  the  Committee,  I  am  James  D.  Toll 
of  the  Sills,  Cummis,  Zuckerman,  Radin,  Tischman,  Epstein  &  Gross  law  firm  with  offices 
in  Newark,  Atlantic  City,  New  Jersey,  New  York  and  Washington,  D.C.  I  am  representing 
the  New  Jersey  Defense  Association  (NJ.D.A.)  which  is  a  statewide  organization  of  civil 
defense  attorneys  and  insurance  company  personnel.  While  I  am  here  representing  the 
NJ.DA.,  my  remarks  have  been  prepared  with  input  from  and  consultation  with  the 
Lawyers  for  Civil  Justice  and  the  Defense  Research  Institute  (DRI)  which  is  a  national 
defense  association  of  which  the  NJ.D.A.  is  a  member.  I  appreciate  this  opportunity  to 
testify  regarding  some  very  serious  problems  for  my  clients  that  I  think  would  result  from 
implementation  of  the  proposed  changes  to  Rule  26  requiring  early  automatic  disclosure  of 
information  "relevant  to  the  disputed  facts  alleged  with  particularity  in  the  pleadings."  I 
respectfully  disagree  with  those  who  contend  that  opposition  to  this  proposal  is  generated 
primarily  by  attorneys,  motivated  by  their  own  selfish  economic  interests.  I  think  the 
serious  ethical  problems  created  by  this  proposal  will  affect  attorneys  only  in  relation  to 
their  representation  of  their  clients.  As  a  practical  matter,  I  agree  with  those  persons  in  the 
business  community  who  contend  these  changes  will  probably  increase  litigation  expense 
and  delay  rather  than  reduce  them. 
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INTRODUCTION 

I  am  very  concerned  about  the  effect  the  proposed  changes  to  Rule  26  will  have  on 
the  adversary  system  which  has  been  the  hallmark  of  our  civil  litigation  process.  My 
concern  is  for  my  clients  because  the  adversary  system  has  been  developed  over  many,  many 
years  for  the  protection  of  their  rights. 

Under  our  present  system,  the  opposing  party  is  responsible  for  identifying  and 
seeking  pre-trial  information  that  might  be  relevant  to  the  case.  My  clients  do  not  now  have 
an  obligation  to  pay  me  to  make  an  exhaustive  investigation  of  all  aspects  of  a  case  so  I  can 
furnish  all  this  information  to  the  opposing  party. 

Under  these  pro|>osed  changes,  my  clients  will  be  required  to  help  me  identify  all 
information  that  might  be  relevant  to  facts  pleaded  in  my  opponent's  complaint  and  to 
voluntarily  provide  that  information  to  my  opponent  before  it  is  requested.  This  will  require 
my  clients  to  pay  me  to  do  the  work  my  opponent  is  now  required  to  do. 

Although  I  am  an  officer  of  the  court,  my  duty  to  advance  the  interests  of  my  clients 
must  be  paramount.  The  obvious  purpose  for  this  duty  is  to  protect  the  rights  of  my 
clients.  It  is  not  to  protect  my  rights  or  my  personal  economic  interests.  My  clients  will 
naturally  want  to  hire  attorneys  wiio  best  advance  their  interests. 
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Under  these  proposals,  for  the  first  time,  I  would  have  a  continuing,  afrirmative 
obligation  to  seek  and  disclose  to  the  opposing  party  information  adverse  to  my  clients' 
interests. 

This  is  certainly  fundamentally  unfair  to  my  clients  and  it  clearly  places  me  in  a 
particularly  treacherous  position.  It  is  a  dramatic  departure  from  the  adversary  system 
which  is  as  old  as  our  country  itself. 

Before  such  a  drastic  change  in  our  civil  Justice  system  is  implemented,  I  sincerely 
believe  more  deliberate  study  and  debate  is  needed.  This  departure  from  such  a 
fundamental  aspect  of  our  civil  justice  system  is  an  untested  process  and  it  should  not  be 
made  at  this  time. 

Another  serious  concern  I  have  about  the  proposed  disclosure  process  is  that  it  would 
seriously  undermine  protection  and  rights  provided  to  my  clients  under  the  attorney  work 
product  doctrine.  Under  the  present  system,  I  am  not  required  to  reveal  the  theory  of  my 
clients'  case  or  reveal  a  line  of  factual  inquiry  or  legal  reasoning  that  my  opponent  never 
would  have  considered  on  his  or  her  own.  If  the  changes  to  Rule  26  are  approved,  I  will  be 
required  to  reveal  my  mental  impressions  and  legal  judgments  when  I  use  my  best  efforts 
to  determine  what  might  be  "relevant"  to  facts  pleaded  with  "particularity"  in  the  pleadings. 

The  proposed  changes  will  also  undermine  protection  afforded  that  will  be  under  the 
attorney-client  privilege  which  encourages  full  disclosure  of  facts  from  the  clients  to  the 
attorney.    Under  these  changes,  I  will  be  required  to  disclose  to  the  opposition  everything 
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I  have  learned  during  th6  investigation  from  my  clients  about  the  case.  This  creates  the 
anomalous  situation  where  the  clients  are  potentially  penalized  by  the  attorney's  exercise 
of  due  diligence  as  disclosure  to  the  adversary  is  increased  when  more  information  has  been 
uncovered. 

Clients  have  a  right  to  know  that  their  own  attorney  will  not  be  conducting  a 
vigorous  and  extensive  investigation  to  find  negative  or  self-destructive  information  so  that 
it  can  be  voluntarily  turned  over  to  their  adversary.  Under  the  disclosure  system,  clients' 
confidential  communications  to  the  attorney  many  no  longer  be  protected.  The  candor  and 
trust  between  clients  and  attorney  will  be  seriously  impaired. 

BACKGROUND 

The  notes  to  proposed  Rule  26  state  that  the  concepts  of  imposing  a  duty  of 
disclosure  are  contained  in  two  law  review  articles  -  one  from  1979  by  Wayne  D.  Brazil,  then 
an  associate  professor  of  law  at  the  University  of  Missouri  -  Columbia  and  now  a  magistrate 
judge  in  the  Northern  District  of  California,'  and  the  other  from  1989  by  Judge  William 
D.  Schwarzer,  then  of  the  Northern  District  of  California  and  now  Director  of  the  Federal 
Judicial  Center.^ 


'     Brazil,  The  Adversarv  Character  of  Civil  Discovery:    A  Critique  and  Proposals  for 
Change.  31  Vand.L.Rev.  1295  (1978). 

^     Schwarzer,  The  Federal  Rules,  the  Adversarv  Process  and  Discoverv  Reform.  50 
U.Pitt.L.Rev.  703,  721-723  (1989). 
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There  is  little  doubt  that  the  intent  of  the  Judicial  Conference  Advisory  Committee 
in  proposing  the  Rule  26  amendments  is  to  confront  and  change  the  delicate  balance  of 
counsel's  responsibility  to  court  and  client  —  now  tipped  decisively  in  favor  of  the  clients 
by  Rule  U  of  the  American  Bar  Association  Model  Rules  of  Professional  Conduct  —  in 
favor  of  a  newly  declared  emphasis  on  responsibility  to  assist  the  court.  One  need  look  no 
further  than  the  simple  amendment  to  Rule  1,  to  which  two  words  will  be  added:  "These 
rules.  .  .shall  be  construed  and  administered  to  secure  the  just,  speedy,  and  inexpensive 
determination  of  every  action."    (emphasis  supplied) 

According  to  the  letter  transmitting  the  proposed  amendments  from  the  Chairman 

of  the  Judiciary   Conference  Advisory   Committee  to   the   Chairman  of  its   Standing 

Committee,  the  explanation  for  adding  the  two  words  is: 

In  calling  for  the  rules  to  be  construed  "and 
administered"  to  secure  the  just,  speedy,  and  inexpensive 
determination  of  every  civil  action,  the  simple  revision 
highlights  the  central  theme  and  purpose  of  the  other  proposed 
amendments.  Judges  and  attorneys  share  the  responsibility  to 
see  that  the  rules  are  utilized  to  achieve  this  objective.^ 

But  beyond  this  recitation  of  what  might  be  characterized  as  a  simple  and  practical 

extension  of  attorneys'  current  responsibilities,  one  finds  confirmation  of  a  new  duty  to  help 

the  adversary  in  the  Committee  Notes  to  proposed  Rule  26(a)(1): 

Subparagraph  (A)  requires  identification  of  all  persons 
likely  to  have  information  that  bears  significantly  on  any  of  the 


'  Preliminary  Draft  of  Proposed  Amendments  to  the  Federal  Rules  of  Civil 

Procedure.  August  1991,  at  1. 
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claims  and  defenses  presented  by  the  pleadings  in  the  case, 
including  damages.  The  limitation  to  those  with  "significant" 
information  is  not  intended  to  provide  an  excuse  for  failure  to 
identify  persons  whose  information  would  not  support  the 
party's  contentions.  ...  As  officers  of  the  court,  counsel  are 
expected  to  disclose  the  identity  of  those  persons  who,  if  their 
potential  testimony  were  known,  might  reasonably  be  expected 
to  be  deposed  or  called  as  a  witness  by  any  of  the  parties. 
Indicating  briefly  the  general  topics  on  which  such  persons  have 
information  should  not  be  burdensome,  and  will  assist  other 
parties  in  deciding  whether  their  depositions  will  actually  be 
needed.* 

And  just  to  nail  it  down,  Judge  Schwarzer  has  written: 

Once  it  becomes  routine  and  counsel  become  more 
generally  aware  of  their  professional  obligations  as  officers  of 
the  court,  disclosure  should  reduce  the  burdensome  and 
unproductive  adversariness  that  now  often  characterizes 
discovery.  .  .  .  Evasion  and  manipulation  will  be  reduced  as 
attorneys  recognize  the  rules  to  reflect  their  obligation  as 
officers  of  the  court  to  eschew  surprise  and  reveal  even 
damaging  information,  without  engaging  in  the  discovery  games 
now  so  prevalent  [see  committee  note  to  Rule  26(a)(1)].* 

These  changes  indeed  will  create  a  new  and  different  litigating  ethic,  in  which  the 

basis  of  claims  or  defenses  will  be  founded  "on  wits  borrowed  from  the  adversary,"  to  quote 

the  famous  remark  of  Justice  Jackson  in  Hickman  v.  Tavlor.* 


*  Id.  at  27  (emphasis  supplied). 

'     Schwarzer,  New  Discoveries  for  the  Discovery  Process.  Legal  Times,  Nov.  25,  1991, 
at  25-26. 

*  329  U.S.  495,  516  (1947). 
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This  increase  in  the  obligations  of  attorneys  to  the  court  is  not  accompanied  by  any 
corresponding  decrease  in  their  responsibilities  to  clients.  Nor  could  it  be.  The  source  of 
this  ethical  shift,  according  to  Judge  Schwarzer,  is  the  civil  law,  which  he  says  "for  the 
pretrial  stages  of  litigation  bears  sympathetic  examination,  if  not  emulation.  That  practice 
involves  the  staged  development  of  the  case  under  the  direction  of  the  judge,  with  a  gradual 
narrowing  of  issues  as  the  facts  are  marshalled.  The  process  is  deliberate  and  controlled, 
not  competitive  or  confrontational."^ 

One  might  assume  as  a  matter  of  procedure,  to  say  nothing  of  substance,  that  a 
signal  revision  of  this  magnitude  in  the  ethical  responsibilities  of  lawyers  to  their  clients 
could  not  be  accomplished  by  a  simple  amendment  to  the  Federal  Rules  of  Civil  Procedure. 
Surely  the  extensive  debate  that  attended  even  minor  changes  to  the  ABA  Model  Rules  of 
Professional  Conduct,  as  well  as  the  permutations  of  those  rules  adopted  by  the  states  and 
other  jurisdictions,  suggests  that  a  revision  of  this  character  would  invite,  indeed  command, 
extensive,  prolonged  and  difficult  consideration.' 

There  can  be  no  debate  about  this  reality: 

The  legal  community  has  made  it  clear  that  it  is  a 
breach  of  professional  responsibility  for  a  litigator  to  elevate 
full  disclosure  above  partisan  interests  by  revealing,  unless 
clearly  compelled  to  do  so,  probative  evidence  that  is  damaging 
to  the  client.    Strong  professional  sanctions  can  be  imposed 


'     Schwarzer,  Federal  Rules,  supra  Note  2,  at  717. 

*     See  Schneyer,  Professionalism  as  Bar  Politics:   The  Making  of  the  Model  Rules  of 
Professional  Conduct.  14  Law  &  Soc.  Inquiry  677,  678  (1989). 
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against  litigators  who  follow  such  a  course.  Marketplace 
economics  further  reinforce  these  pressures.' 

SUPREME  COURT  TRANSMITTAL 

The  irreconcilable  ethical  problems  that  would  be  created  for  attorneys  is  best 

summarized  in  the  dissenting  statement  of  Justices  Scalia,  Thomas  and  Souter  in  the  Chief 

Justice's  transmittal  of  these  rules  changes  to  Speaker  Foley: 

The  proposed  new  regime  does  not  fit  comfortably  within  the 
American  judicial  system,  which  relies  on  adversarial  litigation 
to  develop  the  facts  before  a  neutral  decisionmaker.  By  placing 
upon  attorneys  the  obligation  to  disclose  information  damaging 
to  their  clients  —  on  their  own  initiative,  and  in  a  context 
where  the  lines  between  what  must  be  disclosed  and  what  need 
not  be  disclosed  are  not  clear  but  require  the  exercise  of 
considerable  judgment  —  the  new  Rule  would  place  intolerable 
strain  upon  attorneys'  ethical  duty  to  represent  their  clients  and 
not  to  assist  the  opposing  side.  Requiring  a  attorney  to  make 
a  judgment  as  to  what  information  is  "relevant  to  disputed 
facts"  plainly  requires  him  to  use  his  professional  skills  in  the 
service  of  the  adversary.  See  Advisory  Committee  Notes  to 
Proposed  Rule  26,  p.  96. 

THE  ARIZONA  EXPERIENCE 

Some  of  the  ethical  problems  associated  with  a  similar  experimental  disclosure 
scheme  adopted  in  Arizona  are  discussed  in  a  local  bar  association  publication  by  DRI 
colleague,  Robert  J.  Bruno  of  the  Teilbourg,  Sanders  &  Parks  firm  in  Phoenix." 


'     Frankel,  The  Search  for  Truth:    An  Umpireal  View.  123  U.Pa.L.Rev.  1031,  1312 
(1975). 

'"   Bruno,  The  Disclosure  Rule  is  a  Mistake.  Maricopa  Lawyer,  June  1992. 
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He  says  that  when  receiving  written  referral  of  defense  of  a  new  lawsuit  with  a 

request  to  send  out  detailed  interrogatories  addressing  all  aspects  of  the  claim,  depose  all 

witnesses  having  knowledge  of  material  facts  and  protect  the  clients'  interest  in  the 

litigation,  he  will  need  to  send  a  letter  similar  to  the  following: 

Thank  you  for  referral  of  defense  of  this  new  case.  I 
note  your  request  that  I  issue  detailed  interrogatories  and 
depose  all  material  witnesses.  Apparently,  you  are  not  aware  of 
the  recent  amendments  to  the  Rules  of  Civil  Procedure. 

In  lieu  of  proceeding  with  these  traditional  discovery 
techniques,  it  is  now  the  obligation  of  each  party  to  disclose  to 
the  other  all  facts  which  are  material.  Accordingly,  we  should 
schedule  a  meeting  at  the  earliest  possible  opportunity,  at 
which  time  you  should  be  prepared  to  provide  an  outline,  which 
I  will  immediately  provide  to  plaintiffs  attorney,  of  all  facts 
which  tend  to  support  the  claims  for  relief  the  plaintiff  has  set 
forih  in  the  complaint. 

Furthermore,  if  the  plaintiff  has  failed  to  pursue  any 
appropriate  claims  against  your  company,  we  should  also 
gather  and  pass  on  to  plaintiffs  counsel  all  facts  which  he 
would  want  to  know  that  he  might  amend  his  claim  to  pursue 
any  additional  theories  of  relief  against  your  company. 

Additionally,  if  you  or  your  employees  are  aware  of  any 
facts  which  would  support  a  claim  for  punitive  damages,  please 
organize  all  that  information  in  a  format  which  will  be  easily 
understandable  to  plaintiffs  counsel.  Although  no  theories 
claiming  punitive  damages  have  been  pled,  the  plaintiffs 
attorney  would  assuredly  be  interested  in  learning  any  facts 
which  would  justify  a  punitive  claim,  and  I  am  certain  he  would 
be  anxious  to  amend  the  complaint  to  include  such  a  prayer  for 
relief.  It  is  our  obligation  to  exercise  our  best  efforts  to  collect 
the  appropriate  data  which  the  plaintiffs  attorney  would  want 
to  learn  about,  and  I  am  sure  punitive  damages  would  be  high 
on  his  list. 
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Finally,  for  me  to  establish  to  the  court  that  I  have 
fulfilled  my  obligation  of  due  diligence,  I  would  like  to  arrange 
for  members  of  my  firm  to  interview  the  employees  of  your 
company  scattered  in  your  branch  offices  in  all  50  states.  It  is 
possible  that  your  employees  have  knowledge  which  the 
plaintifTs  attorney  would  find  helpful  in  asserting  his  claim 
against  your  company  and  it  is  my  obligation  to  exercise 
reasonable  diligence  to  collect  that  data. 

I  remain  your  zealous  advocate,  to  the  extent  allowed  by 
the  new  rules. 

Mr.  Bruno's  observations  continue.  The  preamble  to  the  Arizona  Rules  of 
Professional  Conduct  states  that:  "As  advocate,  a  attorney  zealously  asserts  the  clients' 
position  under  the  rules  of  the  adversary  system."  The  comment  to  Ethical  Rule  3.4  of  the 
Arizona  Rules  of  Professional  Conduct  indicates  that:  "The  procedure  of  the  adversary 
system  contemplates  that  the  evidence  in  a  case  is  to  be  marshalled  competitively  by  the 
contending  parties." 

How  can  you  reconcile  the  adversary  system,  the  competitive  marshalling  of  evidence 
and  the  zealous  representation  of  clients,  he  says,  with  the  requirements  of  the  disclosure 
rule? 

He  correctly  observes  that  the  requirements  of  the  disclosure  militate  against  good 
lawyering.  Clients,  he  says,  will  be  reluctant  to  hire  a  attorney  who  has  represented  their 
business  before  lest  the  attorney  know  too  much  that  he  or  she  is  forced  to  disclose  to  the 
other  side. 
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We  must  ask  ourselves  today:  When  choosing  between  two  attorneys  equally  good 
in  appearance  and  speaking  ability,  is  there  going  to  be  a  subtle  motivation  to  hire  the 
attorney  who  has  a  more  relaxed  work  ethic  opposed  to  the  attorney  who  is  industrious  and 
will  dig  endlessly  through  the  company's  records  uncovering  facts  and  diligently  turning 
those  facts  over  to  the  plaintiffs  attorney?  Is  there  a  subtle  motivation  to  hire  the  less 
industrious  attorney? 

Mr.  Bruno  also  expresses  concern  that  he  has  not  yet  heard  any  satisfactory  answers 

to  questions  about  what  has  happened  to  the  protection  of  the  attorney/client  privilege  and 

the  work  product  doctrine  and  to  an  attorney's  role  as  an  advocate  for  his  or  her  clients. 

As  a  result,  he  poses  another  hypothetical  regarding  the  "continuing  duty"  to  "seasonably" 

make  "new  or  different  information"  available  to  opposing  counsel. 

I  am  at  a  deposition.   We  take  a  break  and,  during  the 
break,  my  client  says  to  me: 

Bob,  I  thought  of  something  while  the  other  attorney  was  questioning 
me.  He  has  never  addressed  this  issue,  either  in  an  interrogatory  or  earlier 
in  the  deposition.  However,  his  other  questions  reminded  me  that,  several 
years  ago,  we  did  have  a  claim  similar  to  this  one.  I  thought  you  should  know 
about  it  so  you  will  not  be  caught  off  guard  if  opposing  counsel  does  ask 
about  prior  cases. 

I  respond  to  my  client  as  follows: 

Jack,  thanks  for  confiding  in  me.  We  won't  have  to  wait  for  the  other 
attorney  to  ask  the  question  because,  as  soon  as  we  go  back  into  the 
deposition  room,  I  am  going  to  make  a  reasonable  disclosure  of  everything 
you  have  just  told  me.  Despite  the  fact  that  you  and  I  maintain  an 
attorney/client  relationship  and  despite  the  fact  that  the  Rules  of  the  Supreme 
Court  require  me  to  "maintain  inviolate,"  the  confidences  you  place  in  me. 
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nonetheless,  the  new  rules  of  disclosure  require  that  I  reasonably  advise 
opposing  counsel  of  new  or  additional  information  "whenever  new  or  different 
information  is  discovered  or  revealed." 

Therefore,  having  learned  of  this  information  during  this  deposition, 
I  had  better  tell  the  other  attorney  about  it  right  now.  If  I  fail  to  do  so,  a 
judge  could  find  that  my  disclosure  is  not  "reasonable"  and  could  sanction  me 
personally.  I  have  to  balance  my  ethical  duty  to  maintain  your  confidences 
against  my  ethical  duty  to  follow  the  new  disclosure  rules.  The  judges  seem 
rather  intent  on  enforcing  these  disclosure  rules. 

Frankly,  I  cannot  afford  to  pay  potential  sanctions  personally  and, 
therefore,  I  intend  to  disclose  our  conversation  to  opposing  counsel. 

UNANSWERED  ETHICAL  PROBLEMS 

Is  the  client  put  in  the  ethical  dilemma  of  making  its  own  determinations  as  to  the 
material  and  relevant  facts  the  attorney  ought  to  know  about?  Is  the  attorney  who  disagrees 
with  his  or  her  clients  whether  something  is  relevant  or  irrelevant  to  the  case  obliged  to 
withdraw  from  representation  if  the  clients  directs  the  attorney  to  assume  the  position  that 
the  information  is  not  relevant?  Is  the  attorney  who  decides  to  remain  in  the  case  going 
to  be  subjected  to  court-imposed  sanctions  that  the  attorney  herself  or  himself  must  pay  for 
failing  to  make  disclosure  when  the  attorney  is  operating  under  the  clients  direction? 

Little  comfort  is  found  in  assurances  that  the  ethical  dilemmas  of  disclosure  will  be 
resolved  on  a  case-by-case  basis  in  an  even-handed  manner  by  members  of  our  federal 
judiciary.  Although  we  have  great  respect  for  our  trial  court  judges,  we  are  going  to  be 
confronted  with  hundreds  of  different  judges  having  hundreds  of  different  opinions  as  to 
what  the  ethics  are  of  disclosure  in  one  circumstances  versus  another. 
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It  is  not  necessary  to  create  ethical  conflicts  for  every  attorney  to  deal  with  those  few 
who  abuse  the  prosecution  system.  Abusers  of  the  current  system  can  be  dealt  with  by 
enforcement  of  the  rules  which  already  exist. 

CONCLUSION 

Although  the  federal  rulemaking  process  expressly  contemplates  some  congressional 
oversight,  we  are  told  by  commentators  that  primary  control  over  the  process  was  vested  in 
the  judicial  branch  in  part  so  that  the  rules  would  benefit  from  the  vastly  greater  experience 
and  insight  into  the  litigation  process  that  judges  have  over  legislators.  Congress  has 
historically  become  involved  with  the  rulemaking  process  only  when  the  process  was  not 
responsive  to  public  concerns.  We  are  grateful  for  the  work  of  the  U.S.  Judicial  Conference 
Committee  on  Rules  and  we  have  great  respect  for  the  integrity  of  the  rulemaking  process. 
Unfortunately,  however,  the  unanswered  ethical  dilemmas,  alone,  make  implementation  of 
Rule  26  changes  requiring  non-adversarial  disclosure  a  mistake  at  this  time.  We 
respectfully  urge  their  deletion  from  the  currently  proposed  amendments  to  the  Federal 
Rules  of  Civil  Procedure. 

Thank  you  for  the  opportunity  to  presenting  these  views  on  the  most  radical  changes 
proposed  to  the  Federal  Rules  of  Civil  Procedure  since  their  implementation  in  1938. 
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Mr.  Hughes.  Mr.  Dunlap,  welcome. 

STATEMENT  OF  F.  THOMAS  DUNLAP,  JR.,  VICE  PRESffiENT, 
GENERAL  COUNSEL  AND  SECRETARY,  INTEL  CORP. 

Mr.  Dunlap.  Thank  you,  Mr.  Chairman,  members  of  the 
subcommittee. 

As  the  general  counsel  for  a  high  technology  company,  the  main 
concern  for  the  Civil  Justice  Reform  Act  deals  with  the  speed  to  get 
to  trial  and  the  effect  that  has  on  competition  in  our  industry,  be- 
cause in  order  to  have  the  research  and  development  expenses  that 
we  need  in  this  industry,  which  in  1993  will  be  around  $900  mil- 
lion for  Intel,  and  to  build  these  facilities  to  make  these  chips,  we 
will  have  to  invest  over  a  billion  dollars  in  capital  equipment  each 
year.  It  becomes  very  important  that  we  can  protect  this  research 
and  development  with  the  intellectual  property  laws. 

While  we  have  the  correct  intellectual  property  laws  in  this  coun- 
try, and  I  believe  the  courts  have  generally  been  interpreting  them 
consistent  with  the  ongoing  technology,  we  are  left  with  the  prob- 
lem: If  we  don't  have  timely  enforcement,  the  laws  will  not  be 
effective. 

In  other  words,  if  a  typical  product  cycle  is  2  to  4  years,  and  it 
takes  that  long  to  get  through  the  court  system,  we  don't  have  an 
adequate  remedy.  And  the  type  of  case  that  we  are  quite  often  in- 
volved in  is  either  patent  or  copyright,  trade  secret  case,  some  type 
of  intellectual  property  case,  very  complex  and  very  technical.  But 
the  cost  of  the  litigation  or  a  nondecision  out  of  the  litigation  is 
very  expensive  to  our  industry:  Not  just  the  cost  of  litigation,  the 
cost  of  not  having  a  decision  is  a  significant  problem. 

That  is  the  reason  that  I  favor  the  current  rules  as  they  are  pro- 
posed here.  I  believe  that  they  will  help  us  get  speedier  decisions, 
and  particularly  the  rules  that  have  specific  limits,  the  most  impor- 
tant and  the  most  measurable  rules,  for  example,  are  the  rules  on 
10  depositions.  If  we  only  have  10  depositions,  that  is  helpful.  The 
limit  on  25  interrogatories  is  also  very  helpful.  Just  by  the  nature 
of  those,  they  are  going  to  reduce  discovery. 

Now,  the  most  controversy  that  we  have  heard  today  is  with  re- 
spect to  rule  26(a)(1).  But  that  is  also  one  of  the  more  important 
rules  because  of  the  fact  that  document  production  does  take  the 
most  time  and  most  expense  in  litigation.  So  these  other  rules 
aren't  quite  enough. 

And  so  far,  with  the  CJFIA  being  in  effect  now  for  a  number  of 
years,  we  haven't  gone  through  a  complete  set  of  cases,  because 
they  take  longer  than  these  rules  have  been  in  effect.  But  neverthe- 
less, the  experience  that  we  have  had  so  far  in  a  number  of  dis- 
tricts has  been  very  positive,  particularly  in  the  Eastern  District  of 
Texas  and  in  the  Northern  District  of  California. 

Now,  both  jurisdictions  have  slightly  different  rules  from  the  pro- 
posed 26(a)(1),  but  the  concept  is  the  same;  that  is,  to  require  some 
type  of  early  mandatory  disclosure.  And  our  experience  has  been 
exactly  what  Judge  Pointer  explained  earlier. 

To  give  you  an  example,  in  the  Eastern  District  of  Texas,  the 
judge  made  it  very  clear  to  us,  there  should  be  complete  disclosure. 
This  is  like  a  substitute  for  document  production. 
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We  went,  each  side  went  and  had  that  disclosure,  asked  for  some 
document  requests.  The  judge  clearly  said,  "No,  we  are  not  doing 
that;  we  are  going  to  move  this  case  along."  We  had  then  a  con- 
ference where  there  was  some  dispute  as  to  what  information 
would  be  disclosed.  Before  we  had  to  file  any  motions.  We  resolved 
the  matter.  So  in  fact  this  exchange  back  and  forth  of  requests  was 
eliminated  in  that  case. 

And  in  the  Northern  District  of  California,  slightly  different 
rules,  we  had  a  similar  experience  and  believed  that  the  same 
thing  would  happen. 

Now,  rule  26,  like  any  rule,  is  not  going  to  be  perfect  for  all  situ- 
ations, but  I  think  that  the  idea  of  mandatory  disclosure  plus  con- 
trol by  the  magistrate  and  the  judges  will  be  able  to  speed  up  the 
litigation  process,  and  particularly  in  these  complicated  intellectual 
property  cases. 

Thank  you. 

Mr.  Hughes.  Thank  you  very  much,  Mr.  Dunlap. 

[The  prepared  statement  of  Mr.  Dunlap  follows:] 

Prepared  Statement  of  F.  Thomas  Dunlap,  Jr.,  Vice  President,  General 
Counsel  and  Secretary,  Intel  Corp. 

overview 

Intel  wishes  to  express  its  support  for  the  dedicated  efforts  of  the  Judicial  Con- 
ference, the  Supreme  Court  and  this  Committee  to  streamline  the  present  burden- 
some and  expensive  litigation  process.  Intel  believes  the  process  can  be  streamlined 
even  further  as  we  gain  experience  with  the  new  rules  without  diminishing  any  fun- 
damental rights  or  preventing  zealous  advocacy.  There  will  always  be  debate  on  how 
the  process  can  be  improved,  but  few  can  argue  with  the  principles  sought  to  be  ad- 
vanced by  these  present  proposed  rules:  judicial  economy,  an  acceleration  of  the 
process,  and  decreased  costs. 

1.  INTEL:  INNOVATION 

I  am  the  General  Counsel  of  Intel  which  is  a  high  technology  company  based  in 
Santa  Clara,  California,  with  major  manufacturing  facilities  in  New  Mexico,  Arizona 
and  Oregon.  Intel's  product  line  is  centered  around  the  microprocessor  which  you 
can  think  of  as  the  brains  of  many  of  today's  computers.  In  order  to  compete  inter- 
nationally in  this  business,  in  1993  we  have  invested  over  nine  hundred  million  dol- 
lars in  research  and  development  and  over  1.2  billion  dollars  in  capital  equipment. 
Article  I  of  the  U.S.  Constitution  provides  rewards  to  innovators  who  invest  at  this 
type  of  rate.  Today's  intellectual  property  laws,  that  is  patents,  copyrights,  trade- 
marks, mask  work  laws,  provide  for  the  appropriate  type  of  protection  for  innova- 
tion. Congress  has  been  able  to  adapt  the  statutes  to  properly  protect  the  latest 
technology  and  the  courts  have  been  able  to  interpret  the  law  to  provide  appropriate 

firotection.  The  issue  before  this  committee  is  the  speed  at  which  the  courts  can  en- 
orce  this  protection. 

2.  COMPETITIVENESS  REQUIRES  "JUST  IN  TIME  BUSINESS" 

The  one  thing  to  which  the  courts  have  been  unable  to  adapt,  is  the  speed  at 
which  business  is  conducted  today.  Throughout  our  industry,  people  talk  about  '^ust 
in  time  business."  This  means  getting  information  or  product  at  the  right  place,  at 
the  right  time.  Just  as  it  is  important  for  us  to  have  just  in  time  business,  it  is  im- 
portant that  we  have  just  in  time  justice. 

In  the  semiconductor  business,  competitiveness  requires  the  development  of  basic 
technology,  the  design  of  excellent  products,  the  capacity  to  build  those  products 
and,  finally,  intellectual  property  protection  to  proviae  a  return  on  our  substantial 
investment.  As  an  innovator,  Intel  needs  speedy  court  decisions  so  that  it  can  obtain 
the  reward  which  the  various  intellectual  property  statutes  bestow  on  the  innovator. 
We  are  currently  engaged  in  numerous  lawsuits  to  enforce  our  intellectual  property 
rights.  Speedy  court  decisions  are  important  to  maintain  our  competitiveness  in  a 
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fiercely  competitive  international  market.  Intel's  product  cycles  are  often  2-4  years 
so  we  cannot  afford  litigation  which  takes  much  more  than  1  year  to  resolve. 

The  obvious  bottleneck  in  the  judicial  system  is  the  discovery  process.  It  is  by  far 
the  most  expensive  and  time  consuming  part  of  litigation.  The  cost  to  business  of 
an  uncertain  competitive  situation  far  outweighs  the  expense  of  litigation.  So,  speed 
is  the  critical  factor.  Cases  cannot  reach  a  speedy  conclusion  unless  discovery  is  efli- 
ciently  managed. 

RULES  30,  32,  33,  34  AND  36 

There  should  be  no  changes  to  the  Proposed  Rules  30,  32,  33,  34  and  36.  Each 
of  these  proposed  rules,  if  enacted  by  Congress  as  presently  drafted  and  if  subse- 
quently administered  by  the  district  courts  as  intended,  will  significantly  reduce  the 
present  burden  and  cost  in  our  litigation  process.  Most  cases  do  not  need  more  than 
ten  depositions  per  party,  or  more  than  twenty-five  interrogatories.  These  new  pro- 
posed rules  rationally  limit  the  number  of  such  devices.  If  applied  as  intended,  these 
rules  alone  will  greatly  improve  the  process  and  significantly  reduce  costs. 

However,  the  district  courts  must  be  given  clear  guidance  that  applying  these 
rules  to  presumptively  limit  discovery  is  the  intent  of  the  Supreme  Court  and  Con- 

fress.  Without  such  clear  direction,  many  courts  may  fear  departure  from  the  "open 
iscovery"  philosophical  status  quo  will  only  generate  appellate  reversals  and,  as  a 
consequence,  will  not  apply  the  new  rules  according  to  the  principles  underlying 
their  enactment. 

RULE  26(aXl) 

The  most  time  consuming  part  of  discovery  is  document  production.  Rule  26(aXl) 
is  a  step  towards  streamlining  document  production  by  implementing  a  disclosure 
system.  I  am  currently  involved  in  litigation  in  the  Eastern  District  of  Texas  and 
the  Northern  District  of  California  which  both  have  some  form  of  required  disclo- 
sure. The  Texas  disclosure  system  is  a  total  substitute  for  document  requests.  We 
have  a  similar  program  in  California  but  the  initial  disclosure  is  not  as  detailed. 
However,  some  magistrates  are  requiring  more  detailed  disclosure  similar  to  Texas 
to  expedite  discovery. 

Proposed  Rule  26,  it  is,  admittedly,  not  perfect  in  all  situations,  but  Intel  believes 
the  proposed  new  rule  may  not  go  far  enough  but  is  superior  to  the  present  rule. 
Most  oi  the  disagreement  with  the  new  rule  appears  to  be  directed  at  its  mandatory 
disclosure  requirements  relating  to  documents.  Intel  supports  the  concept  of  manda- 
tory disclosures. 

The  local  rules  of  the  Eastern  District  of  Texas  provide  a  workable  model  as  to 
the  extent  of  the  mandatory  initial  disclosures.  There,  status  conferences  are  held 
to  determine  the  scope  of  the  disclosures  and  no  additional  requests  for  production 
can  be  served  without  prior  court  approval.  Moreover,  only  documents  that  "bear 
significantly  on  a  claim  or  defense"  initially  need  to  be  disclosed.  These  reasonable 
limitations  on  such  an  intrusive  and  costly  discovery  device  are  warranted  and  over- 
due. If  properly  applied  at  the  district  court  level,  proposed  Rule  26  can  achieve  sig- 
nificant reductions  in  the  cost  and  delay  inherent  in  the  present  litigation  philoso- 
phy. 

Intel  is  involved  in  approximately  ten  major  litigations  at  any  one  time.  Typically, 
we  are  involved  with  intellectual  property  lawsuits,  but  we  have  also  been  defend- 
ants in  seven  frivolous  shareholder  lawsuits.  In  either  situation,  mandatory  disclo- 
sure would  be  helpful  in  streamlining  litigation.  Consequently,  I  urge  passage  of 
these  proposed  rules. 

No  matter  what  rules  are  actually  passed,  we  also  need  to  send  a  very  strong 
message  to  the  lawyers,  judges  and  magistrates  in  this  country.  That  message  is 
that  the  competitiveness  of  the  United  States  industry  requires  just  in  time  justice. 
That  means  we  need  to  have  time  to  trial  resulting  in  faster  court  decisions.  Faster 
decisions  can  only  occur  if  discovery  is  streamlined  and  managed  along  the  lines  of 
these  proposed  rules.  While  these  rules  are  a  positive  first  step,  we  will  have  to 
learn  how  to  work  within  the  new  system  which  provides  judges  and  the  mag- 
istrates a  framework  to  expedite  discovery  so  that  the  cases  can  go  to  trial  quickly. 

MANAGED  DISCOVERY 

Intel  believes  that  there  must  be  an  acceleration  of  the  litigation  for  all  cases  and 
especially  in  cases  alleging  violations  of  intellectual  property  rights.  Intel  supports 
the  present  modifications  of  the  rules  as  outlined  in  my  testimony  and  asks  this 
Committee  to  consider  an  even  more  accelerated  calendar  for  intellectual  property 
cases.  At  least,  encourage  the  courts  to  manage  intellectual  property  cases  to  obtain 
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a  final  decision  in  12  to  18  months.  Intel  believes  that  all  intellectual  property  cases 
can,  and  must  be,  decided  within  12  to  18  months  from  filing,  as  is  presently  done 
in  proceedings  before  the  International  Trade  Commission.  This  expedited  time 
frame,  which  is  warranted  in  these  cases  because  of  the  significant  potential  impact 
of  their  outcome  on  domestic  and  international  markets  and  the  rapidly  advancing 
technology  involved,  can  be  achieved  if,  over  time,  local  rules  implementing  new 
Rule  26  are  adopted  similar  to  those  local  rules  utilized  in  the  Eastern  District  of 
Texas. 

Mr.  Hughes.  Mr.  Cortese,  before  we  take  your  testimony — in  fact 
let's  go,  if  we  could — let's  try  to  take  your  testimony.  Then  we  are 
going  to  have  to  break  because  we  have  two  votes. 

Mr.  Cortese,  welcome. 

STATEMENT  OF  ALFRED  W.  CORTESE,  JR.,  ATTORNEY,  ON 
BEHALF  OF  LAWYERS  FOR  CIVIL  JUSTICE 

Mr.  Cortese.  Thank  you,  Mr.  Chairman,  members  of  the 
committee. 

I  want  to  commend  the  committee  for  having  these  hearings  and 
really  for  the  open  and  candid  way  in  which  you  have  approached 
this  problem.  I  think  these  hearings  so  far  have  been  very  useful, 
and  I  hope  we  can  add  to  the  committee's  information. 

I  want  to  say  first  of  all  that  my  views  represent  the  views  of 
the  Business  Roundtable  Lawyers  Committee,  the  Chamber  of 
Commerce  of  the  United  States,  the  National  Association  of  Manu- 
facturers, the  Association  of  American  Railroads,  the  American 
Automobile  Manufacturers  Association,  the  American  Bankers  As- 
sociation, the  Product  Liability  Advisory  Council,  the  Defense  Re- 
search Institute,  the  Federation  of  Insurance  and  Corporate  Coun- 
sel, International  Association  for  Defense  Counsel,  and  Lawyers  for 
Civil  Justice. 

Now  that  I  have  used  up  almost  all  my  time,  I  had  better  get 
to  the  merits  of  this. 

I  say  that,  Mr.  Chairman,  because  I  wanted  to  reflect  to  you  the 
tremendous  feeling  and  controversy  that  surrounds  26(a)(1),  and 
my  testimony  will  be  devoted  exclusively  to  26(a)(1),  and  that  has 
been  made  known  throughout  the  process  of  the  adoption  of  these 
rules,  and  in  fact  many,  many,  many  companies,  many  individual 
practitioners,  many  consumer  groups,  the  plaintiff  lawyers,  defense 
lawyers,  all  the  litigants,  basically,  if  you  were  to  count  them  up, 
are  not  buying  disclosure. 

Now,  there  are  a  few  voices  which  I  would  refer  to  as  voices  in 
the  wilderness  that  say,  "Well,  let's  give  it  a  try."  I  think  maybe 
that  is  a  reflection  of  what  I  would  like  to  call  the  Brooks  theorem. 
That  is  not  Jack  Brooks;  it  is  Mel  Brooks.  But  basically  that  is  that 
"beauty  is  in  the  eye  of  William  Holden."  I  would  like  to  say  there 
are  a  lot  more  William  Holdens  on  the  side  of  opposing  disclosure, 
many,  many  thousands  more,  than  there  are  those  that  support 
disclosure,  or  even  that  support  the  experimentation  with  disclo- 
sure. 

And  what  we  would  like  to  submit  to  you.  Your  Honor,  Mr, 
Chairman,  is  that  the  committee  craft  a  bill  that  would  delete 
26(a)(1)  from  the  amendments.  And  I  think  that,  in  fact,  probably 
would  be  the  least  invasive  that  Congress  could  be  with  respect  to 
the  Rules  Enabling  Act  process. 


Ill 

Now,  the  organizations  that  I  represent — and  I  know  you  will 
hear  this  from  Mr.  Frazza  and  Mr.  Higgins  because  they  share 
these  views  and  join  in  the  views  of  those  organizations — that  we 
like  the  Rules  Enabling  Act  process  for  the  most  part. 

When  it  comes  to  a  point  where  congressional  oversight  needs  to 
be  exercised,  then  that  is  a  most  appropriate  opportunity  for  the 
exercise  of  that  oversight,  and  that  oversight  should  be  and  has 
been  in  the  past  narrow  and  specific,  and  that  is  what  we  are  ask- 
ing to  you  do. 

In  fact,  I  was  very  interested  by  Judge  Pointer's  and  Judge 
Keeton's  comments  that  they  would  prefer  that  disclosure  at  least 
in  this  formulation  be  rejected  than  that  it  be  deferred. 

And  I  think  that  springs  from  a  feeling  that  we  share  that  that 
perhaps  would  be  the  least  invasive  action  that  Congress  could 
take  and  would  settle  the  issue,  and  we  could  get  on  with  some  of 
these  other  very  significant  and  very  important  reforms,  so  that 
Mr.  Dunlap  and  other  litigants  who  want  speedier  justice  can  get 
that. 

And,  in  fact,  you  talk  about  the  meet  and  confer,  which  has  had 
substantial  exposure  and  experience,  you  talk  about  limits  on  dis- 
covery, all  of  those  things  should  be  allowed  to  take  effect.  But  as 
far  as  disclosure  is  concerned,  there  is  just  too  much  opposition  to 
it  as  a  concept,  and  too  much  concern  that  it  will  cause  more  prob- 
lems than  it  will  solve  for  Congress  not  to  do  something  about  it. 

Let  me  just  very  briefly  hit  on  a  couple  of  the  reasons  why  that 
is  the  case.  Now,  an  overwhelming  majority,  as  I  have  indicated, 
opposes  mandatory  prediscovery  disclosure.  For  example,  approxi- 
mately 260  comments  were  filed  dealing  with  disclosure,  with  the 
conference.  Two  hundred  and  fifty  of  them,  approximately,  were  op- 
posed to  disclosure. 

Ten  Federal  judges  filed  comments.  Two  of  them  were  favorable. 
One  was  Judge  Schwarzer  and  one  was  Magistrate  Judge  Brazil, 
both  of  whom  have  connections  obviously  with  the  process,  and 
would  be  expected  to  support  it.  Eight  other  working  trial  judges 
opposed  disclosure  very,  very  strenuously. 

Seventeen  witnesses  appeared  at  the  two  hearings  that  were 
held  on  these  rules  as  a  whole  opposing  specifically  disclosure.  And 
as  you  have  heard,  the  committee  itself  reversed  its  field  at  least 
once  on  this  issue.  We  feel,  and  Mr.  Higgins  and  Mr.  Frazza  will 
make  these  points  very  specifically  from  their  own  experiences  as 
general  counsel  of  major  corporations  involved  in  litigation,  in  ef- 
fect the  customers  of  the  system,  that  it  will  not  be  a  remedy  in 
the  cases  where  you  really  need  it. 

And  if  it  is  a  remedy  at  all,  it  is  only  in  those  cases  where  it  is 
not  needed.  There  has  to  be  some  distinction  in  how  this  is  applied. 
Although  there  may  be  some  experience  that  it  may  be  applied  ap- 
propriately in  some  cases,  in  most  cases  it  probably  will  not  be  ap- 
plied appropriately. 

For  example,  I  have  got  a  stack  of  papers  here  from  Texas,  as 
a  matter  of  fact,  from  the  Eastern  District  of  Texas  that  Mr. 
Dunlap  said  he  had  just  good  experience  in.  This  is  one  round  of 
motions  and  disclosure  in  a  case  that  is  1  of  15  cases  that  the  same 
plaintiffs  lawyer  has  had  pending  for  several  years,  in   a  case 
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where  massive  discovery  has  already  been  made.  It  is  a  fairly  typi- 
cal product  litigation,  product  defect  litigation. 

A  reading  room  has  been  established  in  this  case  and  in  this 
group  of  cases,  and  what  the  lawyers  are  doing  is  they  are  fighting 
about  what  disclosure  should  be  made  and  what  disclosure 
shouldn't  have  been  made.  That  is  what  all  this  paper  is  all  about. 

Now,  that  we  don't  need. 

Mr.  Hughes.  Let  me  just  interrupt  you,  if  I  might.  I  apologize 
for  having  to  do  this,  but  we  have  got  about  5  minutes  left  to  catch 
that  vote.  So  we  are  going  to  recess  for  this  vote  and  perhaps  a  sec- 
ond vote.  As  soon  as  they  are  over,  we  will  come  right  back. 

The  committee  stands  in  recess. 

[Recess.] 

Mr.  Hughes.  The  subcommittee  will  come  to  order.  I  apologize 
for  the  delay  and  for  the  way  this  has  been  stretched  out  today. 

Mr.  Cortese,  I  apologize  for  the  interruption.  You  may  continue 
summarizing  your  statement. 

Mr.  Cortese.  I  have  a  couple  of  quick  points. 

First  of  all,  obviously,  we  are  in  favor  of  striking  26(a)(1)  from 
the  amendments  and  letting  the  other  amendments  proceed  with 
respect  to  the  discovery  rules,  and  I  would  like  to  summarize  the 
reasons  for  that.  We  feel  that  prediscovery  disclosure  will  increase 
the  motion  practice  and  satellite  litigation.  It  will  promote 
overdisclosure  and  increase,  not  reduce,  discovery  costs,  delay,  and 
abuse. 

I  would  like  to  refer  to  the  study,  the  famous  Arizona  study  from 
Maricopa  County.  This  is  reported  in  the  Maricopa  Lawyer. 

It  was  a  study  by  the  Arizona  Defense  Association,  and  there 
were  questionnaires  sent  out  to  500  attorneys;  171  of  them  re- 
turned their  opinions.  The  responses  were  up  to  10  to  1  in  some 
instances  that  the  rules  have  chilled  clients'  willingness  to  level 
with  their  own  attorney;  have  increased  costs  to  clients;  caused 
conflict  with  other  Supreme  Court  rules;  led  to  difficulty  for  attor- 
neys to  keep  the  confidence  and  secrets  of  clients. 

Let  me  give  you  a  couple  of  the  responses.  Question  one:  Some 
have  expressed  concern  that  the  new  rules  obligating  a  lawyer  to 
disclose  relevant  information  to  opposing  counsel  will  create  a 
chilling  effect  on  clients'  willingness  to  level  with  their  own  attor- 
neys. Is  this  concern  valid?  One  hundred  and  thirty-seven  said,  yes, 
it  is  valid.  Frivolous,  16  said  it  was. 

Question  two,  has  the  disclosure  requirement  of  rule  26(1)  in- 
creased or  decreased  cost  of  litigation  for  your  clients?  Increased, 
110  said  it  had  increased  costs.  Decreased  costs,  eight.  No  effect, 
26.  Undetermined,  30. 

Those  are  the  kinds  of  experience  already  in  the  record,  I  think, 
that  the  committee  can  take  into  account  in  really  determining  that 
disclosure  is  inconsistent  with  the  adversary  system  and  the  work 
product  doctrine;  that  it  undermines  the  attorney-client  privilege; 
and  injects  ethical  dilemmas  into  the  attorney-client  relationship 
and  is  just  not  going  to  work,  will  not  save  any  money. 

I  think  what  we  have  heard  from  those  who  would  support  dis- 
closure— who  are  a  handful  of  judges  and  one  or  two  practition- 
ers— that  this  one-size-fits-all  is  an  appropriate  thing  to  be  tried. 
We  would  submit  to  you  it  ought  not  to  be  tried;  andf  if  it  is,  that 
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it  ought  to  be  deleted  nationwide  and  that  the  experiments  ought 
to  go  forward  under  the  Civil  Justice  Reform  Act. 

We  do  not  need  another  discovery  weapon,  what  I  would — ^with 
Your  Honor's  permission — characterize  as  the  misguided  missile  of 
disclosure. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Cortese  follows:] 
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STATEMENT  OF 

business  roundtable  lawyers  committee 

Chamber  of  Commerce  of  the  United  States 

National  Association  of  Manufacturers 

Association  of  American  Railroads 

American  Automobile  Manufacturers  Association 

American  Bankers  Assocl\tion 

Product  Liabiltty  Advisory  Council,  Inc. 

Defense  Research  Instttute 

Federation  of  Insurance  and  Corporate  Counsel 

International  Assocl\tion  of  Defense  Counsel 

Lawyers  for  Ctvtl  Justice 

Submitted  to 

The  Subcommfttee  on  Intellectual  Property 
AND  Judicial  Administration 

OF  THE 

House  Judicl^ry  Commfttee 

for  the 

June  16,  1993  Hearing  on  Proposed  Amendments  to 
THE  Federal  Rules  of  Civil  Procedure 

CONGRESS  SHOULD  DELETE 

PROPOSED  RULE  26(a)(1) 

MANDATORY  PRE-DISCOVERY  DISCLOSURE 

FROM  PENDING  AMENDMENTS  TO 
THE  FEDERAL  RULES  OF  CIVIL  PROCEDURE 


Introduction 

The  rulemaking  committees  of  the  Judicial  Conference  are  to  be  commended 
for  their  dedicated  efforts  to  eliminate  seemingly  intractable  discovery  problems.  For  the 
most  part,  we  support  the  results  of  these  efforts.  Nonetheless,  one  of  the  recommended 
solutions  —  adoption  of  the  pending  mandatory  disclosure  amendment  in  new  Federal  Rule 
of  Civil  Procedure  26(a)(1)  -  will  add  to  discovery  problems,  rather  than  help  solve  them.* 
Rule  26(a)(1)  creates  an  entirely  new,  pre-discovery  process  imposing  an  untested  obligation 


The  text  of  proposed  Rule  26(a)(1)  is  produced  in  Appendix  A. 
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on  federal  litigants  that  is  likely  to  increase  motion  practice  and  satellite  litigation,  cause 
more  contentiousness  between  litigants,  and  place  additional  demands  on  scarce  judicial 
resources  -  all  results  contrary  to  the  stated  purpose  behind  the  proposed  discovery 
amendments.  Moreover,  at  its  extremes,  disclosure  is  sharply  at  odds  with  fundamental 
tenets  of  our  adversary  system  of  justice,  zmd  could  compromise  the  attomey-cUent 
relationship  as  well  as  the  attorney  work  product  doctrine.  Finally,  the  availability  of 
automatic  disclosure  could  have  the  unfortunate  effect  of  burdening  the  courts  with 
unnecessary  litigation  as  lawsuits  are  commenced  on  speculative  grounds  that  might  not 
sustain  discovery  under  current  rules.  This  unfortunate  impact  could  be  exacerbated  by  the 
proposed  changes  to  Rule  11  which  could  tempt  parties  into  pleading  with  particularity 
wholly  speculative  factual  assertions.^ 

"Congressional  power  to  regulate  practice  and  procedure  in  federal  courts  has 
been  acknowledged  by  the  Supreme  ODurt  since  the  early  days  of  the  Republic  and  is  now 
assumed  without  question  by  the  courts."^  Under  the  Rules  Enabling  Act,*  Congress  is 
possessed  of  the  authority,  as  well  as  the  last  opportun-ty,  to  decide  whether  proposed 
amendments  to  the  Federal  Rules  of  Civil  Procedure  will  go  into  effect,  and  if  so,  what  their 


'        The  considerations  affecting  proposed  Rule  11  changes  are  discussed  in  comments 
submitted  by  the  American  Insurance  Association. 

'        See  The  Judicial  Improvements  Act  of  1990,  Report  of  the  Senate  Comm.  on  the 
Judiciary,  No.  416,  101st  Cong.,  2d  Sess.  9  (1990)  (quoting  H.R.  Rep.  No.  422,  99th 
Cong.,  1st  Sess.  5-7  (1985)). 

*        28  U.S.C.  §  2072. 


116 


content  shall  be.'  Congressional  intervention  in  the  rulemaking  process,  however,  has  been 
needed  and  exercised  only  on  rare  occasions.  In  particular,  congressional  action  is 
contemplated  and  has  been  taken  when,  as  now,  the  Judicial  Conference  proposes  far- 
reaching  policy  changes  that  would  fundamentally  alter  the  civil  justice  system  in  a 
potentially  harmful  fashion  or  that  conflict  with  a  congressional  mandate.* 

The  near  universal  opposition  to  engrafting  disclosure  onto  a  debilitated 
discovery  process  has  stressed  that  disclosure  would  fundamentally  and  deleteriously  alter 
basic  policies  that  underpin  our  civil  justice  system,  and  that  it  would  result  in  significant  new 
obligations,  costs,  delays,  and  abuses  that  would  potentially  conflict  with  Congress'  own  plans 
for  civil  justice  reform.  Therefore,  congressional  intervention  under  the  Rules  Enabling  Act 
is  needed  to  strike  disclosure  from  the  proposed  amendments  to  the  rules  governing 
discovery  in  the  federal  courts.  Indeed,  striking  only  the  disclosure  amendment  in  new  Rule 
26(a)(1)  would  be  the  least  intrusive  action  Congress  could  take  while  still  fulfilling  its 
oversight  obligation.  The  balance  of  the  proposed  amendments  to  the  rules  governing 
discovery  should  be  permitted  to  take  effect  as  proposed  on  December  1,  1993.^  As 
former  Chief  Justice  Warren  Burger  once  remarked  about  the  rulemaking  process, 
"[Rulemaking]  is  a  joint  enterprise,  and  while  Congress  has  rendered  us  the  compliment  of 


'        See,  e^  Hanna  v.  Plummer.  380  U.S.  460,  471-72  (1965);  Sibbach  v.  Wilson  & 
Co..  312  U.S.  1,  15  (1941);  Wavman  v.  Southard.  23  U.S.  (10  Wheat.)  1,  42  (1825);  see 
also  S.  Rep.  No.  101-416,  supra  note  3,  (quoting  H.R.  Rep.  No.  422,  99th  Cong.,  1st  Sess. 
5-7  (1985));  Winifred  R.  Brown,  Federal  Judicial  Center,  Federal  Rulemaking:   Problems 
and  Possibilities  94  (June  1981). 

*        Brown,  supra  note  5,  at  94. 

'        As  previously  noted,  these  comments  do  not  address  proposed  changes  to  Rule  11. 
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general  approval  in  the  past,  it  does  not  mean  that  the  Congress  should  accept  blindly  or  on 
faith  whatever  we  submit."' 

I.          THE    CONTROVERSY     SURROUNDING     MANDATORY    PRE-DISCOVERY 
DISCLOSURE  SIGNALS  THE  NEED  FOR  SUBSTANTIVE  CONGRESSIONAL 
OVERSIGHT  OF  THE  PROPOSED  AMENDMENT  AS  AUTHORIZED  BY  THE 
RULES  ENABLING  ACT. 

The  proposed  mandatory,  pre-discovery  disclosure  amendment  engendered 

vigorous  debate  and  controversy  within  and  without  the  legal  community  while  moving 

through  the  rules  amendment  process.'    Described  by  even  its  proponents  as  "radical",'" 

the  controversy  surrounding  the  disclosure  process,  and  the  near  universal  opposition  to  it 

from  bench  and  bar  were  so  great  that  at  one  point  the  Advisory  Committee  on  Rules  of 

Practice  and  Procedure  decided  to  withdraw  disclosure  from  the  proposed  amendments 


*  Hearings  on  Proposed  Rules  of  Evidence  Before  the  Subcomm.  on  Criminal 
Justice  of  the  House  Comm.  on  the  Judiciary-Supplement.  93d  Cong.,  1st  Sess.  8-9 
(1973),  cited  in.  Note,  Separation  of  Powers  and  the  Federal  Rules  of  Evidence.  26 
Hastings  L.  J.  1059,  1074  n.l66  (1975). 

*  Of  the  roughly  264  written  comments  regarding  disclosure  that  were  submitted  to 
the  Judicial  Conference  Committees  during  the  public  comment  period,  25 1  comments 
were  negative.   70  individuals  appeared  at  the  two  public  hearings  to  testify  against 
disclosure  on  behalf  of  a  broad  spectrum  of  businesses,  bar  associations,  and  public 
interest  groups.   See  Appendix  B  for  summary  of  comments  in  opposition  to  Rule 
26(a)(1)  disclosure;  see  Aj.pendix  C  for  a  summary  of  organizations  and  individuals  who 
submitted  comments  to  the  Rules  Committee. 

"       Linda  Mullenix,  Hope  Over  Experience:   Mandatory  Informal  Discovery  and  the 
Politics  of  Rulemaking.  69  N.C.  L.  Rev.  795,  807  (1991)  (citing  cover  memorandum  from 
Professor  Paul  Carrington,  Office  of  the  Reporter,  Advisory  Committee  on  Civil  Rules  to 
the  Standing  Committee  on  Rules  of  Practice  and  Procedure  of  the  Judicial  Conference 
of  the  United  States  (Feb.  22,  1990). 
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altogether.**  Concerned  several  months  later  that  withdrawal  would  unduly  delay  needed 
discovery  reforms,  the  Committee  opted  to  reinstate  disclosure  in  modified  form.'*  The 
modifications  attempted  to  respond  to  the  overriding  complaint  voiced  by  opponents  that 
the  standard  for  disclosure  was  unreasonably  vague,  particularly  in  light  of  notice 
pleading."  However,  the  ultimate  version  of  disclosure  that  emerged  as  proposed  Rule 
26(a)(1)  was  a  slightly  improved  reformulation  of  a  fundamentally  flawed  and  unworkable 
concept. 

Following  approval  by  the  Judicial  Conference,  the  proposed  amendments 
were  considered  by  the  Supreme  Court  prior  to  their  presentation  to  Congress.  Normally 
silent  as  to  proposed  rules  amendments,  the  Supreme  Court,  through  the  Chief  Justice's 
transmittal  letter,  expressly  stated  that  the  Court  had  assured  itself  only  that  proper 
procedures  were  followed  during  the  rule  promulgation  process,  and  that  Congress  should 
not  "necessarily"  interpret  the  Court's  action  to  mean  that  "the  Court  itself  would  have 
proposed  these  amendments  in  the  form  submitted."'*    Indeed,  Justice  White,  writing  in 


"       Ann  Pelham,  Judges  Make  Quite  A  Discovery:   Litigators  Erupt.  Kill  Plan  To 
Reform  Federal  Civil  Rule.  Legal  Times,  Mar.  16,  1992,  at  1. 

"       Aim  Pelham,  Panel  Flips.  OKs  Discovery  Reform.  Legal  Times,  Apr.  20,  1992,  at 
6;  see  also  April  8,  1992  Memorandum  of  Honorable  Ralph  K.  Winter,  United  States 
Court  of  Appeals,  Second  Circuit,  to  Honorable  Sam  C.  Pointer,  Jr.,  Regarding  Recon- 
sideration of  Disclosure. 

"       See  April  8,  1992  Memorandum  of  Honorable  R.*lph  K.  Winter,  supra  note  12,  at 
3-4. 

"       April  22,  1993  Letter  From  Chief  Justice  William  H.  Rehnquist  to  Speaker  of  the 
House  of  Representatives  Thomas  S.  Foley  transmitting  proposed  amendments  to  the 
Federal  Rules  of  Civil  Procedure,  reprinted  in  Amendments  to  the  Federal  Rules  of  Civil 
Procedure  and  Forms.  Communication  from  the  Chief  Justice  of  the  United  States 

(continued...) 
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a  separate  statement,  stressed  the  position  that  "it  would  be  a  mistake  for  the  bench,  the  bar, 
or  the  Congress  to  assume  that  we  are  duplicating  the  function  performed  by  the  standing 
committee  or  the  Judicial  Conference  with  respect  to  changes  in  the  various  rules  .  .  .."" 

Three  justices,  Scalia,  Souter,  and  Thomas,  dissented  from  promulgation  of  the 
discovery  amendments.  They  branded  disclosure  as  an  "extreme,  costly,  and  essentially 
untested"  departure  from  the  norm  that  would  undermine  the  adversary  system  and  place 
an  intolerable  burden  on  lawyers'  ethical  duties,  a  result  that  is  particularly  objectionable 
because  disclosure  was  "recommended  in  the  face  of  nearly  universal  criticism  from  every 
conceivable  sector  of  our  judicial  system."" 

Ultimate  authority  over  the  civil  rules  process  rests  now,  as  it  always  has,  with 
Congress.  As  early  as  1825,  Chief  Justice  Marshall  clarified  that  the  authority  of  the  courts 
to  regulate  practice  and  procedure  existed  because  of  a  delegation  of  authority  from 
Congress."    The  Supreme  Court  has  acknowledged  and  reiterated  this  fact  in  modern 


"   (...continued) 
Transmitted  Amendments  to  the  Federal  Rules  of  Civil  Procedure  and  Forms.  Pursuant 
to  28  U.S.C.  2072.  House  Doc.  No.  103-74,  103rd  Cong.,  1st  Sess.  (April  22,  1993)  (GPO 
Doc.  #  67-104)(hereinafter  "Supreme  Court  Transmittal  Reprint"). 

"  Statement  of  Justice  White,  accompanying  Order  and  Memorandum  Transmitting 
Amendments  To  The  Federal  Rules  of  Civil  Procedure,  April  22,  1993,  at  6,  reprinted  in 
Supreme  Court  Transmittal  Reprint,  supra  note  14,  at  98-103. 

"       Dissenting  Statement  of  Justices  Scalia,  Souter,  and  Thomas  accompanying  Order 
and  Memorandum  Transmitting  Amendments  to  the  Federal  Rules  of  Civil  Procedure, 
April  22,  1993,  reprinted  in  Supreme  Court  Transmittal  Reprint,  supra  note  14,  at  104- 
110. 

"       "Congress  has  expressly  enabled  the  Courts  to  regulate  their  practice,  by  other 
laws."     Wavman  v.  Southard.  23  U.S.  (10  Wheat.)  at  42. 
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times."  Moreover,  when  Congress  made  the  current  delegation  of  authority  to  the  judicial 
branch  with  the  1934  adoption  of  the  Rules  Enabling  Act,  "theories  of  exclusive  judicial 
power  were  not  accepted  with  respect  to  national  rulemaking.  On  the  contrary,  the  language 
of  the  enabling  act  reflected  the  dominant  view  that  the  power  belongs  to  Congress."" 

Although  Congress  has  intervened  in  the  rulemaking  process  sparingly,  those 
interventions  have  come  in  recent  years.  For  example,  in  1973,  Congress  delayed 
implementation  of  the  Federal  Rules  of  Evidence  to  revise  the  proposed  amendments  to  the 
rules  regarding  privilege.^  In  1974,  Congress  severed  a  number  of  controversial  rules  of 
criminal  procedure,  allowing  only  the  balance  of  the  proposed  amendments  to  become 
effective  as  proposed."  In  1976,  Congress  deferred  implementation  of  proposed  habeas 
corpus  amendments."    Congress  modified  amendments  to  the  rules  of  criminal  procedure 


"       See  Sibbach  v.  Wilson  &  Co..  312  U.S.  at  15;  Hanna  v.  Plummer.  380  U.S.  at  471- 
72. 

"       Brown,  supra  note  5,  at  38-39.   The  early  legislative  history  of  congressional  efforts 
to  enact  the  Rules  Enabling  Act  provides  insight  into  Congress'  views. 

[T]he  bill  proposed  will  not  deprive  Congress  of  the  power,  if  an  occasion 
should  arise,  to  regulate  court  practice,  for  it  is  not  predicated  upon  the 
theory  that  the  courts  have  inherent  power  to  make  rules  of  practice 
beyond  the  power  of  Congress  to  amend  or  repeal.   On  the  contrary. 
Congress  may  revise  the  rules  made  by  the  Supreme  Court,  or  by  legisla- 
tion may  modify  or  entirely  withdraw  the  delegation  of  power  to  that  body. 
Report  of  the  Comm.  on  the  Judiciary,  Authorizing  Supreme  Court  to  Make  and  Publish 
Rules  in  Common-Law  Actions  7,  S.  Rep.  No.  69-1174,  69th  Cong.,  1st  Sess.  (1926). 

*"       See  Pub.  L.  No.  93-12,  87  Stat.  9  (1973);  Pub.  L.  No.  93-595  (1975)  (adopting 
modified  rules  of  evidence). 

^       Pub.  L.  No.  93-361,  88  Stat.  397  (1974). 

"       Pub.  L.  No.  94-349,  90  Stat.  822  (1976)  (deferring  implementation  of  habeas 
corpus  amendments). 
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in  1979  to  ensure  that  the  new  rules  were  consistent  with  amendments  Congress  was  making 
to  the  criminal  code  at  that  same  time."  In  1982  Congress  withheld  approval  of  proposed 
amendments  to  Federal  Rule  of  Civil  Procedure  4,"  and  subsequently  adopted  its  own 
amended  version  of  Rule  4."  Congress  also  made  technical  amendments  to  the 
bankruptcy  rules  in  1983,"  and  the  criminal  rules  in  1986  and  1988." 

In  some  cases  Congress  has  modified  federal  practice  and  procedure  of  its  own 
initiative,  recognizing  that  "Congress'  power  to  enact  rules  of  procedure  is  limited  only  by 
the  Constitution,  and  not  by  the  Rules  Enabling  Act,  .  .  ..""  The  most  recent  and  far- 
reaching  example  is  the  Civil  Justice  Reform  Act,  which  calls  for  broad  experimentation  with 
court  practice  and  procedure  by  federal  district  courts  in  order  to  identify  means  to  decrease 
costs  and  delay  in  federal  courts.*'  Congress  also  exercised  its  procedural  authority  when 
it  enacted  the  Speedy  Trial  Act  to  ensure  prompt  prosecution  of  criminal  cases  in  federal 


"       Pub.  L.  No.  96-42,  93  Stat.  326  (1979)  (delaying  implementation  of  criminal  rules 
to  allow  modifications  consistent  with  pending  legislation). 


"       Pub.  L.  No.  97-227,  96  Stat.  246  (1982). 
»       Pub.  L.  No.  97-462,  96  Stat.  2527  (1983). 


'^       Pub.  L.  No.  98-91,  97  Stat.  607  (1983)  (amending  bankruptcy  rules). 

"       See,  e^  Pub.  L.  No.  99-570,  100  Stat.  3207-8  (1986)  (amending  criminal  rules); 
Pub.  L.  No.  99-646,  100  Stat.  3592  (1986)  (amending  criminal  rules);  Pub.  K  No.  100-690, 
102  Stat.  4181  (1988)  (amending  criminal  rules). 

"  S.  Rep.  416,  supra  note  3,  at  10. 

»       Civil  Justice  Reform  Act  of  1990,  Pub.  L.  No.  101-650,  104  Stat.  5089  (1990);  see 
also  H.  Rep.  No.  733,  101st  Cong.,  2d  Sess.  (Sept.  21,  1990);  S.  Rep.  No.  416,  101st 
Cong.,  2d  Sess.  (Aug.  3,  1990). 
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courts,'"  and  when  it  provided  for  consolidation  of  civil  litigation  from  multiple  federal 
courts  for  pretrial  purposes  with  passage  of  the  multidistrict  litigation  statute.'*    Conse- 
quently, there  is  ample  authority  and  precedent  to  supp>ort  congressional  intervention  now. 
It  is  important  to  note  that  congressional  intervention  in  the  rulemaking 
process  over  the  past  twenty  years  has  not  denigrated  the  Rules  Enabling  Act  process,  and 
has  not  diminished  the  reputation,  the  excellent  work  product,  or  the  integrity  of  the 
rulemaking  committees  of  the  Judicial  Conference  -  nor  should  it  be  allowed  to.    The 
members  of  the  rules  committees  and  their  product  reflect  the  hard  work  and  dedication 
that  committee  members  bring  to  bear  on  the  often  difficult  challenges  that  face  them. 
Congress  has  recognized  that  fact  by  targeting  its  interventions  very  narrowly,  usually  making 
only  one  or  two  very  specific  amendments  to  the  pending  proposals  instead  of  undertaking 
wholesale  revisions  of  the  amendments  in  general.  This  minimally  invasive  approach  is  all 
that  is  necessary  and  appropriate  here  -  specifically,  Congress  need  only  excise  Rule 
26(a)(1)  mandatory,  pre-discovery  disclosure  relating  to  witnesses  and  documents  and  make 
certain  conforming  amendments  -  the  balance  of  the  pending  discovery  amendments  should 
be  approved  and  implemented  as  promulgated.  That  action  would  permit  a  number  of  other 
somewhat  less  controversial  discovery  reforms  to  take  effect  December  1,  1993,  including 
imposition  of  a  meet  and  confer  requirement  prior  to  discovery,  presumptive  limits  on  the 
number  of  interrogatories  and  depositions,  the  exchange  of  expert  reports,  and  other 


**       See  18  U.S.C.  §  3161  (c)(1)  (1988)  (criminal  defendant  must  be  tried  within  70 
days  from  filing  of  information  or  indictment,  or  from  appearance  before  court). 

''       See  28  U.S.C.  §  1407  (1988)  (permitting  consolidation  of  multiple  lawsuits  under 
the  authority  of  one  federal  court  for  unified  proceedings  in  certain  lawsuits). 
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significant  changes.  In  addition,  striking  only  section  26(a)(1)  preserves  new  26(a)(2)  and 
(3),  which  create  a  new  disclosure  provision  related  to  expert  witnesses  and  their  testimony, 
and  a  disclosure  obligation  related  to  trial  witnesses  and  materials. 

A  study  of  the  federal  courts'  rulemaking  process,  conducted  by  the  Federal 
Judicial  Center  in  1980,  indicates  that  it  is  expected  that  Congress  will  hold  hearings  and 
conduct  significant  oversight  when  a  particular  proposal  incites  major  pubUc  controversy.^^ 
The  study  also  indicated  that  the  judicial  branch  recognizes  that  congressional  review  is 
particularly  appropriate  when  sharp  policy  changes  are  involved  in  the  proposed  rules 
amendments."  Both  of  these  elements  are  present  in  the  current  situation,  and  in  light 
of  the  judicial  branch's  stated  expectations,  intervention  by  Congress  should  not  be  perceived 
as  usurping  judicial  authority. 

The  proposed  disclosure  process  has  ehcited  unprecedented  public  outcry  from 
litigants  of  every  stripe.  Moreover,  it  presages  a  profound  change  in  a  basic  policy 
underpinning  the  American  civil  justice  system  by  mandating  a  process  that  is  non- 
adversarial  and  in  which  the  attorney's  traditional  obligation  to  the  client  is  transformed  into 
a  greater  obligation  to  the  opponent  and  the  system  itself.  As  such,  significant  congressional 
interest  and  intervention  with  regard  to  the  disclosure  proposal  would  be  expected,  and  in 
the  view  of  those  submitting  this  statement,  it  is  imperative. 


^*       Brown,  supra  note  5  at  53. 
"       Id.  at  94. 


81-258  0-94-5 
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n.        MANDATORY,  PRE-DISCOVERY  DISCLOSURE 

SHOULD  BE  STRICKEN  FROM  THE  PENfPING  AMENDMENTS. 

Mandatory,  pre-discovery  disclosure  can  be  challenged  on  both  practical  and 

policy  grounds.    It  is  an  untried,  unworkable  concept,  particularly  in  complex  litigation. 

Notwithstanding  calls  from  the  bench  and  bar  for  greater  specificity  in  the  disclosure 

obligation,  its  revised,  and  slightly  improved  formulation  still  includes  ambiguities  with  which 

litigants  will  find  it  difficult  to  comply,  and  which  courts  will  be  required  to  resolve.  Thus, 

rather  than  solving  discovery  abuse,  disclosure  simply  adds  another  complication  on  top  of 

an  already  troubled  process.  In  many  cases  disclosure  will  require  expensive  pretrial  activity 

where  none  would  otherwise  be  appropriate  or  required.  Disclosure  is  not  supported  by  any 

empirical  study  of  the  discovery  process,  as  numerous  commentators  have  criticized.**   It 

is  at  odds  with  the  adversary  system,  the  attorney-client  relationship,  and  the  work  product 

doctrine.  According  to  some,  disclosure  will  "encourage  the  use  of  fact  pleading,"  and  "will 

[create]  pressure  to  amend  Rule  8(a)(2)  to  do  away  with  notice  pleading."" 

For  all  these  reasons,  disclosure  will  cause  far  more  discovery  problems  than 

it  has  the  potential  to  solve.  Indeed,  if  disclosure  is  interpreted  with  anything  less  than  strict 

adherence  to  its  literal  text  and  the  accompanying  Committee  Notes,  particularly  under  the 

rapid-fire  conditions  that  exist  in  discovery,  it  becomes  far  more  likely  to  trigger  the  dire 

consequences  that  many  have  predicted. 


^       See  MuUenix,  supra  note  10. 

"       See  Sherman  L.  Cohn,  Notice  Pleading:   End  of  A  55-Year  Experiment?. 
American  Inns  of  Court  Federal  Practice  Digest,  April  1993,  17-18. 
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A.  An  Ovei^helming  Majority  Opposes  Mandatory.  Pre-discoverv  Disclosure. 

The  strength  and  depth  of  the  opposition  to  mandatory,  pre-discovery 
disclosure  cannot  be  overestimated.  Ninety-five  percent  of  the  written  public  comments 
disclosure  submitted  to  the  Committee  on  Rules  of  Practice  and  Procedure,  and  ahnost 
of  the  public  testimony  at  the  Committee  hearings  in  Los  Angeles  and  Atlanta  in  November 
of  1991  and  February  of  1992  were  in  opposition  to  disclosure  as  a  concept  and  in  practice. 
The  opposition  came  from  all  segments  of  the  legal  community,  including  sitting  federal 
judges,  academics,  large  and  small  businesses,  trade  associations,  the  defense  bar,  consumer 
groups,  the  plaintiffs'  bar,  bar  association  groups,  and  individual  practitioners.  The  level  of 
opposition  should  be  of  great  concern  because  successful  implementation  of  disclosure  in  the 
federal  courts  will  depend,  in  large  pairt,  on  the  commitment  and  good  will  of  those  litigants 
and  counsel  who  are  required  to  use  it. 

B.  Mandatory,  Pre-discovery  Disclosure  Will  Increase  Motion 
Practice  And  Satellite  Litigation,  Promote  Overdisclosure, 
And  Thereby  Increase  Discovery  Cost.  Delay,  and  Abuse. 

Instead  of  decreasing  discovery  cost,  delay,  and  abuse,  mandatory,  pre- 
discovery  disclosure  is  far  more  likely  to  exacerbate  them.  Because  of  uncertainty  over  the 
precise  meaning  of  the  disclosure  standard,  which  includes  the  frequently  litigated  term 
"relevant"  and  the  previously  unknown  phrase  "set  forth  with  particularity  in  the  pleadings," 
courts  may  be  inundated  with  motions  to  define  these  terms  with  greater  certainty  or  to 
decide  whether  they  have  been  satisfied  in  a  particular  case.  Other  motions  are  likely  to  be 
urged  under  Rule  12(e)  for  more  definite  statements  of  the  facts  in  the  complaint  or  the 
answer.    The  likelihood  that  motion  practice  will  increase  is  great  because  of  the  severe 
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sanctions  that  could  attach  under  Rule  37  -  including  default  judgment  -  if  the  disclosure 
obligation  is  not  satisfactorily  met.  The  severity  of  the  sanctions,  in  turn,  may  promote  more 
satellite  litigation  and  appeals  as  parties  attempt  to  protect  themselves  as  best  they  can  from 
the  harsh  appUcation  of  an  uncertain  new  process. 

In  order  to  avoid  sanctions  and  satisfy  the  new  rule,  parties  are  likely  to 
engage  in  overdisclosure,  giving  the  disclosure  standard  the  broadest  feasible  interpretation. 
This  not  only  results  in  unnecessary  expense  for  the  disclosing  party,  but  it  also  wastes  the 
resources  of  the  party  receiving  the  disclosure,  who  must  take  the  trouble  to  sort  through 
and  analyze  the  material. 

The  ambiguity  of  the  new  disclosure  standard  creates  an  amorphous  new  risk 

for  litigants.  The  risk  exists  regardless  of  whether  a  litigant  discloses  too  much  or  too  little, 

and  it  makes  court  involvement  in  resolving  disclosure  conflicts  highly  probable.  Litigation 

cost,  delay,  and  abuse  is  likely  to  increase  if  mandatory,  pre-discovery  disclosure  becomes 

the  rule. 

C.        Mandatory,  Pre-discovery  Disclosure  May 

Be  A  Remedy,  If  At  All,  Only  In  Cases  Where 
Discovery  Is  Not  A  Problem  Under  Current  Rules. 

A  just  released  study,  conducted  under  the  auspices  of  the  National  Center  for 

State  Courts  ("NCSC),  examined  discovery  in  state  trial  courts.^  The  NCSC  study  can  be 


^        The  major  flaws  in  the  premises  behind  the  disclosure  proposal  are  shown  in 
sharp  relief  when  it  is  compared  to  an  extensive  study  recently  conducted  of  discovery  in 
the  state  court  system,  published  under  the  auspices  of  the  National  Center  for  State 
Courts.   See  Susan  Keilitz,  Roger  Hanson  &  Henry  W.K.  Daley,  Is  Civil  Discovery  in 
State  Trial  Courts  Out  of  Control?  (1993)  (manuscript,  publication  pending)  ("State 
Court  Study  I");  Susan  Keilitz,  Roger  Hanson  &  Richard  Semiatin,  Attorneys'  Views  of 
Civil  Discovery  (1993)  (manuscript,  publication  pending)  ("State  Court  Study  11").   Earlier 

(continued...) 
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understood  to  have  identified  three  different  levels  of  discovery  activity  in  the  cases 
examined.  In  one  category  of  cases  amounting  to  42%  of  the  2,190  state  cases  reviewed, 
there  was  no  discovery  at  all."  Consequently,  there  were  no  discovery  costs  or  delays  in 
these  cases.  In  a  second  category,  very  little  discovery  was  undertaken,  and  discovery 
worked  relatively  well.  In  the  third  category,  involving  complex  cases  such  as  product 
liability  litigation,  significant  discovery  was  undertaken  and  significant  discovery  problems 
were  encountered.  Analyzing  the  likely  effect  of  mandatory,  pre-discovery  disclosure  on 
these  three  categories  of  cases,  it  can  be  concluded  that  at  best,  disclosure  is  potentially 
workable  only  in  the  second  category  of  cases  where  discovery  already  works  well.  Yet 
disclosure  would  be  unnecessary  in  those  cases  because  there  are  no  discovery  problems  to 
solve. 

The  proposed  mandatory,  pre-discovery  disclosure  process  makes  no  allowance 
for  those  situations  where  no  discovery  is  necessary  or  appropriate.  Instead,  disclosure 
would  force  parties,  even  in  the  simplest  of  cases,  to  undergo  the  effort  and  to  incur  the 
expense  of  making  initial  disclosures,  unless  they  affirmatively  stipulate  around  the  disclosure 
obligation  or  the  court  so  orders.  The  Committee  Notes  accompanying  the  proposed 
amendment  indicate  that  disclosure,  in  essence,  was  intended  to  be  "the  functional 
equivalent"  of  standing  interrogatories  "from  the  court,"  and  as  such  would  not  be  unduly 
burdensome.   However,  as  the  recent  NCSC  study  shows,  in  a  significant  number  of  cases 


*  (...continued) 
studies  of  federal  courts  support  extrapolation  of  the  state  figures  to  the  federal  courts. 
See  State  Court  Study  I,  supra,  citing  Connolly  et  aL  1978. 


37 


See  generally  State  Court  Study  I,  supra  note  36  at  8. 
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no  interrogatories  are  exchanged.  Consequently,  in  those  cases  where  discovery  normally 
would  not  take  place  at  all,  disclosure  is  a  potential  solution  in  search  of  a  problem.  More 
important  in  those  cases,  however,  it  is  highly  likely  that  disclosure  will  have  precisely  the 
opfKJsite  effect  of  that  which  was  intended;  that  is,  disclosure  will  increase  cost,  delay,  and 
abuse  instead  of  reducing  them. 

Just  as  clearly,  disclosure  will  impose  inordinate  costs  and  delays  in  complex 
litigation.  Complex  litigation  often  starts  with  multiple  parties,  vaguely  outlined  claims  and 
defenses,  sketchy  facts,  and  above  all  a  great  deal  of  uncertainty.  Common  sense  dictates 
that  it  generally,  if  not  always,  will  not  be  possible  in  complex  litigation  to  determine  what 
the  disclosure  obligation  is  and  to  whom  that  obligation  runs.  Witnesses  will  be  unknown 
early  in  the  litigation.  Hundreds  of  thousands,  or  even  millions,  of  documents  may  or  may 
not  be  at  issue  depending  on  what  the  facts  are  and  who  the  parties  might  be. 

Yet  under  the  proposed  mandatory,  pre-discovery  disclosure  process,  litigants 
could  be  charged  with  the  responsibility  of  knowing  early  on  not  only  what  is  relevant  in 
terms  of  witnesses  and  documents  regarding  their  own  case,  but  also  understanding  their 
opponent's  position  well  enough  to  surmise  what  would  be  relevant  and  necessary  to  the 
opponent's  case.  The  obligation  to  decipher  an  opponent's  case  early  on  subjects  a  litigant 
to  a  real  risk  of  significant  sanctions  for  failing  to  reach  the  same  assessment  of  what  was 
relevant  for  disclosure  purposes  as  the  sanctions  judge  might  reach  in  hindsight. 

Since  it  is  not  likely  that  a  process  such  as  disclosure  could  resolve  the 
discovery  problems  that  are  sui  generis  to  complex  litigation,  and  since  disclosure  certainly 
will  not  improve  cases  where  little  or  no  discovery  takes  place,  the  potential  utility  of  the 
proposed  disclosure  process  must  be  regarded  as  very  limited.  At  best,  disclosure  would  only 
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have  a  chance  of  being  successful  in  those  cases  where  it  is  not  needed.  In  the  face  of  the 
myriad  problems  and  controversies  surrounding  disclosure,  and  its  minimal  potential  for 
proving  effective  even  if  it  is  implemented,  the  most  appropriate  course  of  action  at  the 
present  time  is  to  strike  the  mandatory,  pre-discovery  disclosure  proposal  from  the  pending 
amendments. 

D.        Disclosure  Is  Inconsistent  With  the  Adversary  System  and  the 
Work  Product  Doctrine. 

[A]n  advocate,  in  the  discharge  of  his  duty,  knows  but  one  person  in  ail  the  world, 
and  that  person  is  his  client  To  save  that  client  by  all  means  and  expedients,  and 
at  all  hazards  and  costs  to  other  persons,  and,  among  them,  to  himself,  is  his  first  and 
only  duty  . . .  .^ 

The  adversary  nature  of  civil  litigation  in  this  country  pervades  ail  aspects  of 
the  civil  justice  system,  including  discovery.  Under  present  discovery  rules,  a  litigant  is 
responsible  for  identifying  and  seeking  that  information  which  might  be  relevant  to  his  case, 
and  an  opponent  has  no  obligation  to  turn  over  any  information  unless  and  until  it  has  been 
requested.  Mandatory,  pre-discovery  disclosure  turns  this  tradition  on  its  head.  It  requires 
counsel  to  identify  that  information  which  might  be  relevant  to  facts  pleaded  in  his 
opponent's  complaint  or  answer,  and  to  voluntarily  provide  that  information  to  the  opponent 
before  it  is  requested. 

Although  attorneys  are  ofGcers  of  the  court,  their  duty  to  advance  the  client's 
interests  is  at  least  equally  important.  The  proposed  mandatory,  pre-discovery  disclosure 
process  would  be  the  first  instance  in  the  civil  litigation  context  where  the  procedural  rules 
would  impose  an  ongoing,  affirmative  obligation  on  the  attorney  to  initiate  disclosure  to  an 


"       Trial  of  Queen  Caroline  8  (J.  Nightengale  ed.  1821)  quoted  in  Frankel,  The 
Search  for  Truth:   An  Umpireal  View.  123  U.  Pa.  L.  Rev.  1031,  1036  (1975). 


130 


opponent  or  the  court  of  information  potentially  adverse  to  the  client's  interests.  This  is 
fundamentally  unfair  to  the  client,  and  places  the  attorney  in  a  particularly  problematic 
position.  Moreover,  it  is  a  dramatic  departure  from  the  adversarial  model  under  which  each 
side  must  harness  its  own  factual  and  legal  weapons  so  that  the  truth  wiU  ultimately  emerge 
from  the  clash  of  competing  f>ositions. 

Before  the  federal  rules  diminish  the  adversarial  nature  of  discovery  in  favor 
of  disclosure,  more  deliberate  study  and  debate  are  called  for.  Such  a  departure  may  have 
systemic  implications  far  beyond  its  impact  on  discovery.  In  fact,  it  is  difficult  to  rationalize 
departure  from  such  a  fundamental  tenet  of  the  civil  justice  system  in  favor  of  an  untested 
process,  such  as  disclosure,  when  there  is  no  assurance  or  even  evidence  that  disclosure  will 
eliminate  or  reduce  discovery  problems. 

Disclosure  also  is  likely  to  undermine  the  attorney  work  product  doctrine. 
Each  step  of  the  act  of  making  a  judgment  as  to  what  might  be  "relevant"  to  facts  pleaded 
with  "particularity"  would  be  classic  attorney  work  product.  Forcing  the  attorney  to  then  turn 
that  information  over  to  an  opponent  will  inevitably  reveal  the  mental  impressions  and  legal 
judgments  of  the  attorney  making  the  disclosure.  In  some  instances  disclosure  may  reveal 
information  about  the  attorney's  theory  of  his  own  client's  case,  or  may  reveal  a  line  of 
factual  inquiry  or  legal  reasoning  that  the  opponent  never  would  have  considered  on  his 
own.  The  work  product  doctrine  was  intended  to  protect  and  promote  inventiveness, 
dOigence,  and  excellence  among  attorneys.  The  disclosure  process  is  antithetical  to  these 
goals. 
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E.        Disclosure  Undermines  The  Attorney-Client  Privilege  and 

Injects  Ethical  Dilemmas  Into  The  Attorney-Client  Relationship. 

The  attorney-client  privilege  exists  to  encourage  clients  to  fully  disclose  the 
facts  to  counsel.  The  proposed  disclosure  amendment,  however,  could  damage  attorney- 
client  relationships  because  it  requires  counsel  to  disclose  to  the  client's  adversary  what 
counsel  has  learned  during  his  investigation,  good  or  bad,  about  the  client's  case.  Indeed, 
the  more  thorough  counsel  is  and  the  more  information  he  uncovers,  the  greater  the 
potential  disclosure  he  must  make  ~  perhaps  contrary  to  his  client's  interest. 

Qients  do  not  and  should  not  expect  their  own  attorney  to  vigorously  search 
through  their  files,  sometimes  finding  negative  or  self-critical  information,  only  to  dutifully  - 
-  and  without  a  request  -  turn  it  over  to  the  client's  adversary  in  litigation.  Yet  that  is  what 
disclosure  would  require,  contrary  to  the  deeply  ingrained  tradition  whereby  the  attorney 
protects  the  client's  confidences  and  the  law  nurtures  the  relationship  between  attorney  and 
client  in  order  to  promote  candor  and  trust. 

The  law  traditionally  has  protected  this  relationship  even  at  the  expense  of 
potentially  relevant  information  which  is  either  kept  completely  confidential  under  the 
attorney-client  privilege,  or  may  be  used  in  the  litigation  subject  to  stringent  protective 
orders  or  a  court-ordered  seal.  Although  the  proposed  disclosure  process  does  not  modify 
the  attorney-client  privilege  directly,  it  will  undermine  essential  aspects  of  the  relationship 
that  the  privilege  was  crr^ted  to  protect  and  unduly  complicate  protecting  the  confidentiality 
of  such  information  in  litigation.  Since  there  is  no  evidence  that  disclosure  will  have  a 
beneficial  effect  on  the  pretrial  process,  and  every  indication  that  it  will  seriously 
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compromise  attorney-client  relations,  mandatory,  pre-discovery  disclosure  should  not  be 
allowed  to  go  into  effect 

m.      THE  PROPOSED  DISCLOSURE  AMENDMENT  IS  PREMATURE 

IN  LIGHT  OF  THE  CIVIL  JUSTICE  REFORM  ACT  EXPERIMENTS. 

When  Congress  enacted  the  Civil  Justice  Reform  Act  ("CJRA"),  it  anticipated 

that  the  many  experimental  plans  devised  by  the  participating  federal  district  courts  would 

serve  as  examples  of  possible  reforms  for  discovery  while  at  the  same  time  yielding  empirical 

data,  baised  on  actual  practice,  regarding  which  reforms  were  effective."  According  to  a 

report  issued  by  the  Judicial  Conference,  twenty-one  of  the  34  "early  implementation"  federal 

district  courts  participating  in  the  experiment  have  opted  to  implement  pre-discovery 

disclosure  procedures  in  one  of  several  different  forms.*"   Thus,  delaying  implementation 

of  disclosure  until  these  experimental  plans  have  produced  data  as  to  whether  disclosure  is 

even  a  workable  concept  would  have  been  an  invaluable  safeguard  of  the  integrity  of  the 

civil  justice  reform  process.   In  fact.  Judge  Sam  C.  Pointer,  Jr.,  Chairman  of  the  Advisory 

Committee  on  Civil  Rules,  recognized  the  potential  value  of  adopting  a  wait-and-see  attitude 

when  the  disclosure  amendment  initially  was  deferred,  publicly  stating  that  "[i]t  makes  more 


*       See  S.  Rep.  No.  416,  101st  Cong.,  2d  Sess.  2  (i990);  136  Cong.  Rec.  S17575  (daUy 
cd.)  Oct.  27,  1990  (Remarks  of  Sen.  Biden). 

*•       See  Judicial  Conference  of  the  United  States,  Civil  Justice  Reform  Act  Report: 
Development  and  Implementation  of  Plans  By  Early  Implementation  Districts  and  Pilot 
Courts  12  (June  1,  1992)  ("CJRA  Report").   At  the  time  the  Advisory  Committee  first 
adopted  the  disclosure  concept,  it  had  been  briefly  in  effect  in  the  local  rules  of  only  four 
district  courts.   See  Mullenix,  supra  note  10,  at  798  n.4. 
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sense  to  get  the  benefit  of  that  [CJRA]  experience  before  moving  ahead."*'  Mandating 
disclosure  nationwide  now,  as  a  permanent  amendment  to  the  Federal  Rules  of  Civil 
Procedure,  unduly  interferes  with  the  experimentation  process  now  underway  in  the  federal 
district  courts. 

TTie  focus  on  disclosure  as  the  primary  means  of  achieving  meaningful 
discovery  reform  inappropriately  obscures  the  fact  that  many  other  reforms  are  being 
considered  under  the  CJRA  experimental  plans,  and  other  potentially  effective  discovery 
reforms  are  set  forth  by  the  Judicial  Conference  in  the  pending  discovery  rules  amendments. 
These  latter  reforms,  in  and  of  themselves,  could  prove  effective  at  reducing  discovery  costs 
and  delay.  As  such,  they  should  be  allowed  to  take  effect  so  that  their  efficacy  can  be 
measured  and  assessed  prior  to  implementation  of  a  radical  discovery  reform  such  as 
disclosure.  If,  after  experience  with  the  Judicial  Conference's  discovery  reforms  other  than 
disclosure,  discovery  abuse  and  delay  are  not  diminished,  then  the  best  variation  of  the 
CJRA  experimental  disclosure  plans  could  be  implemented  on  a  trial  basis  to  test  the 
feasibility  of  disclosure  on  a  national  scale. 


*^       Ann  Pelham,  Irate  Litigators  Abort  Federal  Discovery  Reforms.  American  Lawyer 
News  Service,  Mar.  23,  1992,  reprinted  in  The  Connecticut  Law  Tribune,  page  14 
(quoting  Judge  Sam  Pointer,  Jr.);  see  also  April  8,  1992  Memorandum  of  Honorable 
Ralph  K.  Winter,  supra  note  12,  at  1-2  ("Most  of  us  continue  to  believe  that  a  final 
[disclosure]  proposal  to  be  enacted  should  await  experimentation  under  the  Biden  Bill."). 
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IV.       THE  PROPOSED  DISCOVERY  AMENDMENTS  OTHER 
THAN  RULE  26(a)(1)  SHOULD  BE  APPROVED 
AND  ALLOWED  TO  GO  INTO  EFFECT  ON  SCHEDULE. 

The  opposition  to  mandatory,  pre-discovery  disclosure  vastly  overwhelmed  the 
opposition  to  the  remainder  of  the  discovery  amendments  to  such  a  degree  that  it  would  be 
a  responsible  exercise  of  congressional  oversight  to  permit  the  other  discovery  reforms  to 
proceed  to  implementation  while  withdrawing  Rule  26(a)(1)  disclosure.  Although  many 
concerns  were  expressed  about  almost  aU  of  the  proposed  amendments  to  discovery,  aU  but 
one  concern,  the  proposed  mandatory,  pre-discovery  disclosure  process,  can  be  put  aside  in 
the  spirit  of  cooperation  and  deference  to  the  rulemaking  process  as  established  in  the  Rules 
Enabling  Act.  The  proposed  disclosure  process,  however,  remains  so  far  beyond  the  pale 
that  it  is  not  possible  to  abandon  objections  to  it  due  to  the  deleterious  impact  it  is  likely  to 
have  on  the  civil  justice  system,  and  in  order,  in  effect,  to  protect  its  opponents'  rights  of 
appeal. 

Congress  should  strike  Rule  26(a)(1)  and  allow  the  balance  of  the  proposed 
discovery  amendments  to  become  effective  on  December  1,  1993.  Indeed,  Congress  has 
used  this  very  technique  in  the  past,  striking  only  the  objectionable  rule  or  portion  of  a  rule, 
and  allowing  the  balance  of  the  proposed  amendments  to  go  into  effect  as  originally 
intended.  An  example  of  such  action  occurred  in  1974,  when  Congress  severed  a  number 
of  controversial  rules  of  criminal  procedure,  aUowing  only  the  balance  of  the  proposed 
amendments  to  become  effective  as  proposed.** 


42 


See  Pub.  L.  No.  93-361,  88  Stat.  397  (1974). 
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To  withhold  the  balance  of  the  discovery  amendments  would  unnecessarily 
denigrate  the  dedicated  work  of  the  Judicial  Conference  and  its  committees.  Moreover,  it 
would  arbitrarily  delay  implementation  of  numerous  potentially  meaningful  discovery  reform 
measures.  Indeed,  although  the  criticism  expressed  herein  toward  disclosure  is  significant 
and  far-reaching,  it  in  no  way  should  be  interpreted  as  a  criticism  of  the  dedicated  jurists, 
academics,  and  practitioners  who  serve  as  part  of  the  Judicial  Conference  committees,  nor 
as  a  disparagement  of  the  energy  and  scholarship  behind  their  efforts.  As  such,  deleting 
Rule  26-(a)(l)  is  an  appropriately  limited  action  that  Congress  can  take  while  still  faithfully 
carrying  out  its  oversight  function. 

CONCLUSION 

Mandatory,  pre-discovery  disclosure  undoubtedly  would  have  a  profound  effect 
on  the  discovery  process  and  on  the  adversarial  nature  of  the  civil  justice  system  as  a  whole. 
What  is  unknown,  however,  is  whether  that  effect  would  be  curative,  as  its  proponents  hope, 
or  whether  it  would  exacerbate  existing  costs  and  delays  while  causing  new  problems  of  its 
own,  as  identified  herein.  Almost  all  of  those  who  have  evaluated  and  commented  on  the 
disclosure  proposal  strongly  oppose  it.  Further,  there  is  no  credible  evidence  to  support  the 
notion  that  mandatory,  pre-discovery  disclosure  will  reduce  discovery  cost,  delay,  and  abuse. 

At  a  minimum  then,  mandatory,  pre-discovery  disclosure  should  not  be 
implemented  nationwide  until  there  is  some  basis  in  fact  to  demonstrate  that  it  is  necessary 
and  that  it  has  a  realistic  potential  to  cut  discovery  costs,  reduce  delay,  and  minimize  abuse. 
If  such  information  is  to  ever  surface,  it  may  do  so  once  the  results  of  the  CJRA  experiments 
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are  avjiilable.   It  would  therefore  be  prudent  to  wait  at  least  until  that  time  before  taking 
any  action  to  implement  disclosure. 

However,  there  is  reason  to  believe  that  mandatory,  pre-discovery  disclosure 
could  not  work  in  the  majority  of  cases  under  any  circumstances.  It  deviates  too  much  from 
the  adversary  model  on  which  the  American  system  is  premised.  It  is  urmecessary  in  those 
cases  where  discovery  is  not  used  or  is  used  sparingly  -  a  sizable  portion  of  the  total 
caseload.  Disclosure  is  too  amorphous  to  accommodate  the  needs  of  complex  litigation 
without  provoking  significant  satellite  activity,  another  counter-productive  result.  No 
tinkering  changes  and  no  amount  of  testing  can  overcome  these  substantial  hurdles.  In  the 
final  analysis  then,  disclosure  should  be  rejected  as  a  well-intentioned,  but  unworkable 
concept  that  will  not  fit  into  the  federal  civil  justice  system.  Congress  should  strike 
mandatory,  pre-discovery  disclosure  from  the  proposed  discovery  amendments  to  the  Federal 
Rules  of  Civil  Procedure  and  allow  the  balance  of  the  discovery  amendments  to  take  effect. 
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APPENDIX  A 


TEXT  OF  PROPOSED  AMENDMENT  TO  RULE  26fA)fn 

Rule  26.  General  Provisions  Governing  Discovery:  Duty  of  Disclosure 

(a)        Required  Disclosures:  Methods  to  Discover  Additional  Matter. 

(1)  Initial  Disclosures.  Except  to  the  extent  otherwise  stipulated  or  directed  by 
order  or  local  rule,  a  party  shall,  without  awaiting  a  discovery  request,  provide  to  other  parties: 

(A)  the  name  and,  if  known,  the  address  and  telephone  number  of  each 
individual  likely  to  have  discoverable  information  relevant  to  disputed  facts  alleged  with  particularity 
in  the  pleadings,  identifying  the  subjects  of  the  information; 

(B)  a  copy  of,  or  a  description  by  category  and  location  of,  all  documents, 
data  compilations,  and  tangible  things  in  the  possession,  custody,  or  control  of  the  party  that  are 
relevant  to  disputed  facts  alleged  with  particularity  in  the  pleadings; 

(C)  a  computation  of  any  category  of  damages  claimed  by  the  disclosing 
party,  making  available  for  inspection  and  copying  as  under  Rule  34  the  documents  or  other 
evidentiary  material,  not  privileged  or  protected  from  disclosure,  on  which  such  computation  is  based, 
including  materials  bearing  on  the  nature  and  extent  of  injuries  suffered;  and 

(D)  for  inspection  and  copying  as  under  Rule  34  any  insurance  agreement 
under  which  any  person  carrying  on  an  insurance  business  may  be  liable  to  satisfy  part  or  all  of  a 
judgment  which  may  be  entered  in  the  action  or  to  indemnify  or  reimburse  for  payments  made  to 
satisfy  the  judgment 

Unless  otherwise  stipulated  or  directed  by  the  court,  these  disclosures  shall  be  made 
at  or  within  10  days  after  the  meeting  of  the  parties  under  subdivision  (f).  A  parfy  shall  make  its 
initial  disclosures  based  on  the  information  then  reasonably  available  to  it  and  is  not  excused  from 
making  its  disclosures  because  it  has  not  fully  completed  its  investigation  of  the  case  or  because  it 
challenges  the  sufficiency  of  another  party's  disclosures  or  because  another  party  has  not  made  its 
disclosures. 

(2)  Disclosure  of  Expert  Testimony. 

•  •  •  •  • 
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APPENDIX  B 
SUMMARY  OF  GROUNDS  OF  COMMENTS  OPPOSING  RULE  26  DISCLOSURE 

(comments  available  as  of  June  1,  1993) 

A  total  of  264  comments  were  reviewed  to  prepare  this  summary.  They  addressed  the  proposed 
amendment  to  Federal  Rule  of  Civil  Procedure  26  that  would  require  disclosure  of  information  in 
advance  of  discovery.  Over  ninety-five  percent  of  the  comments  weie  in  opposition  to  the  proposed 
disclosure  process.  Ten  federal  district  court  judges  commented,  and  eight  out  of  the  ten  were 
opposed  to  disclosure.  The  following  is  a  summary  of  the  primary  objections  against  the  proposal  and 
a  tally  of  the  percentage  of  commenters  who  raised  these  objections. 

Specific  Objections  Percent 

Commenting 

The  standard  for  making  disclosure  is  too  vague  and  ambiguous.  59 

A  disclosure  process  will  spawn  more  satellite  litigation  and  disputes.  52 

The  disclosure  process  will  be  unworkable  under  the  notice  pleading  51 

system. 

The  30  day  time  limit  for  making  disclosures  after  the  answer  is  filed  45 

is  too  short. 

Empirical  data  on  disclosure  is  needed  from  the  Biden  bill  districts  38 

before  nationwide  implementation. 

Disclosure  will  result  in  much  unnecessary  and  burdensome  production  25 

of  documents  and  information. 

The  disclosure  process  is  inconsistent  with  the  altomey<lient  relation-  18 

ship  and  will  undermine  the  work  product  doctrine. 

The  disclosure  process  is  inconsistent  with  the  adversary  system.  17 

Simultaneous  disclosure  places  an  unfair  burden  on  the  defendant.  13 
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APPENDIX  C 

UST  OF  SIGNATORIES  TO  COMMENTS  TO  THE  JUDICIAL 

CONFERENCE  IN  OPPOSITION  TO  DISCLOSURE  SUBMITTED  BY 

BAR  ASSOCIATIONS,  BUSINESS  ASSOCIATIONS, 

CORPORATIONS.  PUBLIC  INTEREST  GROUPS.  ATTORNEYS  AND  JUDGES 


Bar  Associations  and  Business  Associations 

Alliance  of  American  Insurers 

American  Bar  Association 

American  Board  of  Trial  Advocates 

American  College  of  Trial  Lawyers 

American  Corporate  Counsel  Association 

American  Institute  of  Certified  Public  Accoun- 
tants 

American  Insurance  Association 

Arkansas  Association  of  Defense  Counsel 

Association  of  American  Railroads 

Association  of  Trial  Lawyers  of  America 

Business  Roundtable 

State  Bar  of  California 

Central  District  of  California  Lawyer  Repre- 
sentatives, Ninth  Circuit  Judicial  Conference 

Chamber  of  Commerce  of  the  United  States 

Chicago  Council  of  Lawyers 

Colorado  Bar  Association 

Connecticut  Bar  Association 

Courts,  Lawyers  and  the  Administration  of 
Justice  Section  of  the  District  of  Columbia  Bar 


Defense  Counsel  of  Delaware 

Federal  Bar  Association,  Los  Angeles  Chapter 

State  Bar  of  Georgia 

Hawaii  Defense  Lawyers  Association 

Idaho  Association  of  Defense  Counsel 

Illinois  Association  of  Defense  Trial  Counsel 

International  Association  of  Defense  Counsel 

Iowa  Defense  Counsel  Association 

Lawyers  for  Civil  Justice 

Litigation  Section  of  the  District  of  Columbia 
Bar 

Los  Angeles  County  Bar  Association 

Maritime  Law  Association  of  the  United  States 

Michigan  Defense  Trial  Counsel,  Inc. 

Mississippi  Defense  Lawyers  Association 

State  Bar  of  Montana 

National  Association  of  Independent  Insurers 

National  Association  of  Railroad  Trial  Counsel 

New  Jersey  Defense  Association 

New  Jersey  State  Bar  Association 
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New  York  State  Bar  Asscx:iation  Commercial 
and  Federal  Litigation  Section 

Pharmaceutical  Manufacturers  Association 

Philadelphia  Bar  Association 

Product  Liability  Advisory  Council 

South  Carolina  Defense  Trial  Attorneys'  Asso- 
ciation 

Trial  Lawyers  for  Public  Justice 

Virginia  Association  of  Defense  Attorneys 

Washington  Defense  Trial  Lawyers 

Washington  State  Trial  Lawyers  Association 

Wichita  (Kansas)  Bar  Association 

Public  Interest  Groups 

Alliance  for  Justice 

American  Civil  Liberties  Union 

NAACP.  Legal  Defense  and  Educational  Fund 

Public  Citizen  Litigation  Group 

Corporations 

American  Standard  Inc. 

Amoco  Corporation 

ARCO 

Bausch  &  Lomb  Inc. 

Bethlehem  Steel  Corporation 

Bridgestone/Firestone,  Inc. 


Caterpillar,  Inc. 
Chesapeake  Corporation 
The  Clorox  Company 
The  Coca-Cola  Company 
Control  Data 
Coming  Inc. 
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Cooper  Tire  &  Rubber  Company 

Deere  &  Company 

The  Dow  Chemical  Company 

Duquesne  Light  Company 

E.L  DuPont  de  Nemours  and  Company 

Eastman  Kodak  Company 

Emerson  Electric  Co. 

E-Systems,  Inc. 

FIN  A,  Inc. 

Ford  Motor  Company 

Gates  Energy  Products 

GenCorp 

General  Motors 

Georgia-Pacific  Corporation 

Harley-Davidson,  Inc. 

Harris  Corporation 

Hershey  Foods 

Hughes  Aircraft  Company 

Joy  Technologies,  Inc. 

Lone  Star  Technologies 

LTV  Steel  Company 

Mazda  Motor  of  America,  Inc. 

McDermott,  Inc. 

McGraw-Hill.  Inc. 


Mead 

Mehoe  Company 

Michelin  Tire  Corporation 

Mobil  Corporation 

Morgan  Stanley  &  Co. 

Morton  International 

Murphy  Oil  USA,  Inc. 

Nalco  Chemical  Company 

Nissan  North  America,  Inc. 

Olin  Corporation 

Oryx 

Otis  Elevator  (United  Technologies) 

Phelps  Dodge  Corporation 

Piper  Aircraft  Corporation 

The  Procter  &  Gamble  Company 

Ralston  Purina  Company 

Raytheon 

Sears,  Roebuck  and  Co. 

The  Sherwin-Williams  Company 

Snap-On  Tools 

Sundstrand  Corporation 

Tenneco  Inc. 

The  Timken  Company 

TRW  Inc. 
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Union  Carbide  Corporation 

The  Uniroyal  Goodrich  Company 

USX 

Waltco  Truck  Equipment  Co. 

Washington  Corporations 

Zum  Industries,  Inc. 


Attorneys  and  .Judges 

Robert  J.  Albair 

Arthur  R.  Almquist,  Mehaffy  &  Weber 

Dan  H.  Ball,  Thompson  &  Mitchell 

S.  Paul  Battaglia,  Bond,  Schoeneck  &  King 

William  C.  Beatty,  Huddleston,  Bolen,  Beatty, 
Porter  &  Copen 

James  S.  Bianchi,  Meyers,  Bianchi  & 
McConnell 

Sheila  L.  Bimbaum,  Skadden,  Arps,  Slate, 
Meagher  &  Flom 

Peter  K.  Bleakley,  Arnold  &  Porter 

T.  Mack  Brabham 

Hon.  Albert  V.  Bryan,  Jr.,  United  States  Dis- 
trict Court,  Eastern  District  of  Virginia 

John  C.  Cahalan,  Dunn,  Carney,  Allen, 
Higgins  &  Tongue 

Richard  P.  Campbell,  Campbell  &.  Associates 

John  M.  Capron,  Fisher  &  Phillips 

James  E.  Carbine,  Weinberg  and  Green 


Gordon  M.  Carver  III,  Dunn,  Kacal,  Adams, 
Pappas  &  Law 

Walter  Cheifelz,  Cheifetz,  Pierce,  Cochran, 
Kozak  &  Mathew 

Douglas  J.  Chumbley,  Popham  Haik 

F.  Bosley  Crowther  3rd,  Crowther  &  Bresee 

Mary  Coffey,  The  John  J.  Frank  Partnership 

Steven  J.  Cologne,  Mclnnis,  Fitzgerald,  Rees, 
Sharkey  &  Mclntyre 

James  J.  Crowley,  Thompson,  Hine  and  Flory 

Frank  J.  Daily,  Quarles  &  Brady 

D.  Michael  Dale,  Oregon  Legal  Services 

Roy  B.  Dalton,  Martinez  &  Dalton,  P.A 

Michael  J.  Danner,  Danner  &  Bishop 

Jeffrey  S.  Davidson,  Kirkland  &  Ellis 

Etonald  H.  Dawson,  Jr.,  Plunkett  &  Cooney 

Paul  R.  Devin,  Peabody  &  Arnold 

Douglas  K.  Dieterly,  Barnes  &  Thomburg 
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Gregory  J.  Digel,  Branch,  Pike,  Ganz  & 
O'Callaghan 

William  L.  Dorr,  Harris  Beach  &  Wilcox 

Winslow  Drummond,  The  McMath  Law  Firm, 

Carroll  E.  Dubuc,  Graham  &  James 

M.  Richard  Dunlap,  Dickie,  McCamey  & 
Chilcote 

Charles  R.  Dumi,  Dunn,  Kacal,  Adams,  Pappas 
&  Law 

Kevin  J.  Dunne,  Sedgwick,  Detert,  Moran  & 
Arnold 

Richard  L.  Edwards,  Campbell  &  Associates 

Dale  Ellis,  Knowles,  King  &  Smith 

John  R.  Fanone,  Robert  D.  Kolar  &  Assoc. 

Francis  X.  Ferrara,  Carpenter,  Bennett  & 
Morrissey 

John  P.  Frank,  Lewis  and  Roca 

Charles  F.  Freiburger,  Bricker  &  Eckler 

Gail  N.  Friend,  Fuibright  &  Jaworski 

Keith  Gerrard,  Perkins  Coie 

Arthur  M.  Glover,  Jr.,  Hirsch,  Glover,  Robin- 
son &  Sheiness 

Catherine  A.  Gofrank,  Gofrank  and  Kelman 

Hugh  Q.  Gottschalk,  Otten,  Johnson,  Robin- 
son, Neff  &  Ragonetti 

Arthur  P.  Greenfield,  Snell  &  Wilmer 

Francis  M.  Gregory,  Jr.,  Sutherland,  AsbiU  & 
Brennan 


Gregory  A.  Gross,  Dickie,  McCamey  & 
Chilcote 

Peter  T.  Grossi,  Jr.,  Arnold  &  Porter 

William  D.  Grubbs,  Woodward,  Hobson  & 
Fulton 

Harold  A.  Haddon,  Haddon,  Morgan  &  Fore- 
man 

Patrick  J.  Hagan,  Kincaid,  Gianunzio,  Caudle 
&  Hubert 

George  N.  Hayes,  Delaney,  Wiles,  Hayes, 
Reitman  &  Brubaker 

Thomas  M.  Hayes,  Jr.,  Hayes,  Harkey,  Smith, 
Cascio  &  Mullens 

Jon  L.  HeberUng,  McGarvey,  Heberling, 
Sullivan  &  McGarvey 

Jonathan  M.  Hoffman,  Martin,  Bischoff,  Tem- 
pleton,  Langslet  &  Hoffman 

Hon.  H.  Russel  Holland,  United  States  District 
Couri,  District  of  Alaska 

Patrick  E.  Hollingsworth,  Davidson,  Home  & 
Hollingsworth 

Charles  W.  Hosack,  Lukins  &  Annis 

Allen  W.  Howell,  Shinbaum,  Thiemonge  & 
HoweU 

Hunton  &  Williams 

Chester  A  Janiak,  Bums  &  Levinson 

Hon.  James  H.  Jarvis  11,  United  States  District 
Court,  Eastem  District  of  Tennessee 

Lawrence  R.  Jensen,  Hallgrimson,  McNichols, 
McCann  &  Inderbitzen 

Frank  G.  Jones,  Fuibright  &  Jaworski 
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Brian  N.  Johnson,  Popham  Haik 

Gregory  P.  Joseph,  Fried,  Frank,  Harris, 
Shriver  &  Jacobson 

Bruce  W.  KauEfman,  Dilworth,  Paxson,  Kalish 
&  Kauffinan 

M.  J.  Keefe 

Loren  Kieve,  Debevoise  &  Plimpton 

Kenneth  A.  Kraus,  Kraus  &  Kraus 

Ernest  Lane  III,  Lane  &  Striebeck,  P.A. 

J.D.  Ledbetter,  Sommers,  Schwartz,  Silver  & 
Schwartz 

Paul  R.  Leitner,  Leitner,  Warner,  Moffitt, 
Williams,  Dooley,  Carpenter  &  Napolitan 

Edwin  L.  Lowther,  Jr.,  Wright,  Lindsey  & 
Jennings 

Jack  B.  McCowan,  Jr  ,  Gordon  &  Rees 

Andrew  T.  McKinney  IV,  Phillips  &  Akers 

Richard  McMillan,  Jr.,  Crowell  &  Moring 

John  O.  Miller  HI,  White,  Huseman,  Fletcher 
&  Powers 

Francis  H.  Morrison  III,  Day,  Berry  &  Howard 

Ronald  G.  Morrison,  Morrison  &  Leveque 

Hon.  J.  Frederick  Motz,  United  States  District 
Court,  District  of  Maryland 

Arthur  Nakazato,  Kircher  &  Nakazato 

Janet  Napolitano,  Lewis  and  Roca 

Marc  A.  Nerenstone 


Colvin  G.  Norwood,  Jr.,  McGlinchey,  Stafford, 
Cellini  &  Lang 

Henry  J.  Oechler,  Jr.,  Chadboume  &  Parke 

Michael  E.  Oldham,  Johnson,  Oldham  & 
Angell 

Godfrey  P.  Padberg,  Padberg,  McSweeney, 
Slater  &  Merz 

Hon.  Owen  M.  Fanner,  United  States  District 
Court,  District  of  Oregon 

Deana  S.  Peck,  Streich  Lang 

Thomas  M.  Peters,  Vandeveer  Garzia,  P.C. 

Richard  Polley,  Dickie,  McCamey  &  Chilcote 

Robert  W.  Powell,  Dickinson,  Wright,  Moon, 
Van  Dusen  &  Freeman 

Clifford  A.  Rieders,  Rieders,  Travis,  Mussina. 
Humphrey  &  Harris 

Robert  S.  Rosemurgy,  Butch,  Quinn, 
Rosemurgy,  Jardis,  Bush,  Burkhart  &  Strom 

William  A  Rossbach,  Rossbach  &  Whiston, 
P.C. 

Susan  Vogel  Saladoff 

Hon.  Barefoot  Sanders,  United  States  District 
Court,  Northern  District  of  Texas 

W.  Joseph  Schleppi,  McCutchan,  Druen, 
Haynard,  Rath  «&  Dietrich 

Edward  C.  Schmidt,  Jones,  Day,  Reavis  & 
Pogue 

Kari  E.  Seib,  Jr.,  Patterson,  Belknap,  Webb  & 
Tyler 

William  D.  Serritella,  Ross  &  Hardies 
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Roger  S.  Shafer 

Samuel  M.  Shapiro 

Joseph  A.  Sherman,  Sherman,  TafT  &  Bangert 

Alan  C  Stephens,  Thomsen  and  Stephens 

John  D.  Stephenson,  Jr.,  Jardine,  Stephenson, 
Blewett  &  Weaver,  P.C 

J.  Hamilton  Stewart,  III,  Ogletree,  Deaidns, 
Nash,  Smoak  &  Stewart 

Laura  D.  Stith,  Shook,  Hardy  &  Bacon 

Paul  L.  Stritmatter,  Stritmatter,  Kessler  & 
McCauley 

William  H.  Sutton,  Friday,  Eldredge  &  Qark 

Michael  E.  Tigar,  University  of  Texas 

Thomas  F.  Tobin,  Baker  &  McKenzie 

Jay  H.  Tressler,  Tressler,  Soderstrom,  Maloney 
&  Priess 

H.  Woodruff  Turner,  Kirkpatrick  &  Lockhart 

Chilton  Vamer,  King  &  Spalding 

George  Vernon,  Leng  Stowell  Friedman  & 
Vernon 

Robert  N.  Weiner,  Arnold  &  Porter 

Ronald  E.  Westen,  Harvey,  Kruse,  Westen  & 
Milan,  P.C 

Tybo  Alan  Wilhelms,  Bugbee  Conkle 

Shelton  C  Williams,  Williams  &  Ranney,  P.C. 

Anthony  J.  Williott,  Dickie,  McCamey  & 
Chilcote 

Stanley  P.  Wilson 


James  D.  Wing,  Fine  Jacobson  Schwartz  Nash 
Block  &  England 

Holly  Winger,  Cummings  &  Lockwood 

Thomas  D.  Yannucci,  Kirkland  &  Ellis 

Andrew  S.  Zettle,  Huddleston,  Bolen,  Beatty, 
Porter  &  Copen 
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Mr.  Hughes.  Mr.  Higgins. 


STATEMENT  OF  JOHN  J.  HIGGINS,  SENIOR  VICE  PRESIDENT 
AND  GENERAL  COUNSEL,  HUGHES  AIRCRAFT  CO. 

Mr.  Higgins.  Cxood  afternoon,  Mr.  Chairman.  Mr.  Chairman, 
members  of  the  panel.  I  thank  you  for  your  patience.  I  realize  I  am 
next  to  last.  I  shall  be  brief  and  hopefully  informative. 

I  have  been  practicing  law  for  almost  35  years. 

Mr.  Hughes.  Could  you  bring  the  mike  a  little  closer, 
Mr.  Higgins? 

Mr.  HiGGENS.  I  have  practiced  law  for  almost  35  years,  23  in  the 
Federal  courts  in  New  York,  7  in  the  Federal  courts  in  Michigan 
and  currently  I  am  in  my  fifth  year  of  practice  in  California. 

One  of  the  distinguished  judges  this  morning  mentioned  the 
laudable  purpose  of  Federal  rule  1,  which  is  the  just,  speedy  and 
inexpensive  resolution  of  litigation.  My  chairman  has  obviously 
never  read  rule  1.  I  hear  that  from  him  every  week. 

Our  outside  counsel  budget  for  last  year  was  approximately  $44 
million;  and  most  of  that  $44  million  went  toward  the  litigation  of 
discovery  issues  or  complying  with  those  issues. 

It  is  in  that  context  that  I  would  like  you  to  place  my  remarks 
which  are  basically  some  practical  insights,  as  I  see  it,  fi-om  my 
own  company's  perspective. 

We  endorse  virtually  all  of  the  changes  in  the  discovery  rules 
with,  of  course,  the  exception  of  26(a)(1).  We,  too,  join  and  request 
that  26(a)(1)  be  deleted. 

We  are  a  worldwide  company.  Our  problem  with  mandatory  pre- 
trial disclosure  is  that  we  are  going  to  have  to,  within  75  or  90 
days,  identify  individuals  and  documents  that  fall  within  that  dis- 
closure obligation;  find  their  present  physical  location;  and  provide 
the  required  disclosures  within  that  framework. 

But  our  more  serious  concerns  are  in  the  area  of  our  government 
contract  work.  Many  of  our  documents  and  records  are  subject  to 
extensive  national  security  requirements. 

Much  of  the  information  will  not  be  discloseable  at  all;  or  if  it 
is,  it  will  have  to  be  disclosed  pursuant  to  a  protective  order,  so  you 
are  going  to  get  judicial  intervention  early  and  up  front,  that  addi- 
tional layer  of  expense,  time,  disruption  of  which  speakers  have  re- 
ferred to  today. 

The  Government  also  may  need  to  be  consulted  in  many  if  not 
most  of  the  cases  involving  classified  information;  and  that  will  in- 
crease the  complexity  of  the  handling  of  the  issues  and  the  time 
needed  to  resolve  them. 

There  will  be  a  massive  amount  of  paperwork  involved  and  that 
presents  the  risk — and  I  think  it  may  be  a  significant  risk — that 
classified  information  may  end  up  being  disclosed  inadvertently. 

We  also  have  extensive  government  paperwork  and  record- 
keeping requirements;  and  that  increases  the  volume  of  potentially 
early  discloseable  material,  making  document  identification,  loca- 
tion, and  production  complex  and  time  consuming. 

We,  of  course,  also  have  oversight  by  government  personnel  and 
consultants;  and  that  increases  the  number  of  individuals  who  may 
be  knowledgeable  about  a  particular  lawsuit  and  whose  identity 
will  have  to  oe  determined  and  disclosed. 
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We  also  have  a  problem  with  our  proprietary  information.  The 
nature  of  our  litigation  profile  will  precipitate  significant  conflicts 
and,  in  my  opinion,  pose  competitive  risks  if  disclosure  becomes 
effective. 

We  are  involved  in  litigation  with  competitors  where  confidential 
proprietary  information  is  at  issue.  Disclosure  is  not  sensitive  to 
the  risks  inherent  in  such  litigation,  where  even  protective  orders 
are  insufficient. 

Even  in  litigation  against  noncompetitors,  proprietary  informa- 
tion could  be  inadvertently  disclosed  to  competitors  who  will  mon- 
itor the  litigation  with  much  greater  ease  than  under  present  day 
discovery  rules. 

Under  mandatory  disclosure,  you  will  be  put  into  the  position  of 
being  forced  to  seek  court  involvement  and  protection  even  in  ad- 
vance of  disclosure  which  will  increase  contentiousness  among  the 
parties  and  perhaps  incurring  discovery  sanctions  from  the  court. 

If  I  may  sum  up,  I  think  that  my  approximately  $44  million  last 
year  hopefully  will  be  reduced  by  some  of  the  reforms  that  are 
posed  in  the  other  rules.  I  am  afraid  that  I  must  say  that  based 
upon  my  experience,  that  $44  million  will  be  increased  if  rule 
26(a)(1)  goes  into  effect.  Therefore,  I  join  Mr.  Cortese  and  the  com- 
mittees he  represents  requesting  that  it  be  deleted, 

Mr.  Hughes.  Thank  you,  Mr.  Higgins. 

[The  prepared  statement  of  Mr.  Higgins  follows:] 
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Prepared  Statement  of  John  J.  Higgins,  Senior  Vice 
President  and  General  Counsel,  Hughes  Aircraft  Co. 


The  nature  of  Hughes'  business  will  make  compliance  with  mandatory,  pre- 
discovery  disclosure  difficult,  if  not  impossible,  in  most  litigation. 

A.  Hughes  facilities,  and  thus,  its  employees,  consultants,  and  records  are 
dispersed  widely  throughout  the  U.S.,  Europe,  and  Asia,  posing  significant 
logistical  problems,  such  as: 

1.  Initially  identifying  the  individuals  and  documents  that  may  fall 
within  the  disclosure  obligation; 

2.  Finding  the  present  physical  location  of  identified,  responsive 
individuals  and  documents;  and 

3.  Providing  the  required  disclosures  within  the  requisite  disclosure 
timeframe. 

B.  I  lughes'  government  contract  work  creates  unusual  circumstances  that  will 
compound  the  difficulties  Hughes  may  have  in  complying  with  disclosure: 

1.         Many  Hughes'  documents  and  records  are  subject  to  extensive 
national  security  requirements. 

a.  Much  information  wiU  not  be  disclosable  at  all,  or  if  it  is,  it 
must  be  disclosed  pursuant  to  a  protective  order.   In  either 
case  pre-disclosure  involvement  by  the  court  will  be 
necessary,  negating  any  potential  benefit  from  disclosure. 

b.  The  government  may  need  to  be  consulted  in  many,  if  not 
most  cases  involving  classified  information,  increasing  the 
complexity  of  the  issues  and  the  time  needed  to  resolve  them. 

c.  Due  to  the  massive  volume  of  paper  involved  and  the  short 
time  constraints  of  disclosure,  the  risk  that  classified 
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information  will  be  disclosed  inadvertently  will  be  significantly 
increased  under  disclosure. 

Government  paperwork  requirements  and  audit  trails  increase  the 
volume  of  potentially  disclosable  material  exponentially,  making 
document  identification,  location,  and  production    complex  and 
time-consuming. 

Oversight  by  government  personnel  and  consultants  increase  the 
number  of  individuals  who  may  be  knowledgeable  about  any 
particularly  issue,  and  whose  involvement  therefore  must  be 
considered  as  part  of  the  disclosure  obligation. 


II.  The  nature  of  Hughes'  litigation  profile,  coupled  with  the  small  circle  of  Hughes' 
competitors,  will  precipitate  significant  conflicts  and  pose  competitive  risks  if 
disclosure  becomes  effective. 

A.  Hughes'  is  involved  in  litigation  against  competitors  where  confidential 
proprietary  information  is  at  issue.  Disclosure  is  not  sensitive  to  the  risks 
inherent  in  such  litigation,  where  even  protective  orders  often  are 
insufficient. 

B.  Even  in  litigation  against  non-competitors,  propnetary  information  could 
inadvertently  be  disclosed  to  competitors  monitoring  the  litigation  with 
much  greater  ease  than  under  present  day  discovery. 

C.  Under  disclosure,  Hughes  will  be  put  in  the  awkward  position  of  being 
forced  to  seek  court  involvement  and  protection  even  in  advance  of 
disclosure,  increasing  contentiousness  among  the  parties  and  perhaps 
incurring  discovery  from  the  court. 

III.  Conclusion 

For  the  above  reasons,  Hughes  fully  supports  the  statement  submitted  on 
behalf  of  the  Business  Roundtable  Lawyers  Committee,  the  Chamber  of  Conunerce  of 
the  United  States,  the  National  Association  of  Manufacturers,  the  American  Association 
of  Railroads,  the  American  Automobile  Manufacturers  Association,  the  American 
Bankers  Association,  the  Product  Liability  Advisory  Council,  Inc.,  the  Defense  Res  ;arch 
Institute,  the  Federation  of  Insurance  and  Corporate  Counsel,  the  International 
Association  of  Defense  Counsel,  and  Lawyers  for  Civil  Justice,  and  respectfully  requests 
that  Congress  strike  the  disclosure  amendments  contained  in  proposed  new  Rule 
26(a)(1). 
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Mr.  Hughes.  Mr.  Frazza. 

STATEMENT  OF  GEORGE  S.  FRAZZA,  VICE  PRESIDENT  AND 
GENERAL  COUNSEL,  JOHNSON  &  JOHNSON 

Mr.  Frazza.  The  Bible  says  the  last  shall  be  first. 

I  find  myself  being  similar  to  Mr.  Dunlap  in  two  ways  and  dis- 
similar in  two  other  ways.  Like  his  client,  Johnson  &  Johnson's 
very  existence  is  in  intellectual  property  and  research  and  develop- 
ment. We  spent  over  $1  billion  on  it  last  year. 

Unlike  Mr.  Dunlap,  a  lot  of  that  was  in  New  Jersey.  The  second 
thing  is  both  Mr.  Dunlap  and  I  just  rankle  at  the  excessive  time 
and  waste  of  the  discovery  system  in  the  Federal  courts.  We  are 
involved  in  a  wide  range  of  litigations.  Some  are  very  complex. 
Some  are  simply  straightforward. 

I  didn't  spend  $50  million,  but  let's  say  I  spent  tens  of  millions 
in  the  court  system  in  the  United  States;  and  a  great  amount  of 
that  is  spent  on  discovery  which  in  my  view  is  just  wasteful. 

I  would  be  the  first  to  embrace  the  modifications  of  rule  26  if  I 
thought  that  that  was  going  to  ameliorate  that  situation  in  any 
significant  degree.  I  think  the  opposite;  however,  I  think  it  will 
aggravate  it. 

What  it  will  do  is  that  it  will  present  an  opportunity  for  potential 
abuse  to  people  who  will  try  to  devise  very  elaborate  complaints, 
disputed  facts  alleged  with  particularity  in  an  effort  to  scoop  out 
of  our  files  virtually  anything  that  they  think  can  support  that. 

And  on  the  other  hand,  the  adversary — having  this  sword  over 
his  head — is  predictably  going  to  respond  with  a  massive  pleading 
which  also  bristles  with  "particularized  factual  allegations." 

What  will  vou  have  then?  You  will  have  disputes  over  whether 
facts  were  alleged  with  particularity,  over  what  is  relevant  to  dis- 
puted facts,  over  work  product,  attorney-client  privilege,  over 
whether  the  documents  were  properly  categorized  as  the  rule  says. 
You  will  categorize  the  documents  if  you  don't  put  them  over. 

This  whole  layer  of  disputes  will  be  laid  on  the  major  problem 
of  litigation  in  the  Federal  courts  and  I  think  everybody  agrees  and 
that  is  the  propensity  of  so-called  litigation  lawyers — and  I  use  that 
as  opposed  to  trial  lawyers — these  are  people  that  love  to  depose 
and  take  interrogatories  but  do  not  want  to  march  up  the  court- 
house steps.  The  propensity  of  those  people  to  continually  expand 
the  discovery — and  I  might  say  with  sometimes  the  acquiescence  of 
the  magistrates  and  the  judges  who  are  either  preoccupied  with  the 
criminal  docket  or  simply  from  a  philosophical  basis  think  you  have 
a  right  to  get  every  fact  that  might  help  you  regardless  of  the  costs 
involved  or  regardless  of  the  value. 

I  see  this  as  being  just  another  layer  that  is  not  going  to  do  any- 
thing to  solve  the  major  problem.  And  the  major  problem  is  the 
enormous  waste  of  public  and  private  resources  that  are  tied  up  in 
the  discovery  process  in  the  U.S.  courts. 

I  underscore  what  my  colleagues  have  said  to  that.  There  are  a 
lot  of  answers  to  that:  Closer  supervision  by  the  trial  judge;  not  a 
bias  toward  excluding  evidence  but  a  bias  toward  looking  someone 
in  the  eye  and  saying  do  you  really  have  to  take  these  depositions? 
And  I  applaud  the  limitations  on  depositions,  and  I  applaud  the 
limitations  on  interrogatories. 
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In  fact,  like  my  colleagues,  again,  all  of  the  proposed  changes 
with  the  exception  of  the  changes  in  rule  26,  we  heartily  endorse. 
We  think  they  are  a  step;  but  I  don't  think  this  helps.  I  think  it 
hurts.  I  think  the  only  thing  that  you  can  do  to  speed  up  the  proc- 
ess is  a  firm  trial  date  which  some  districts  have  done — the  rocket 
docket  in  Virginia  and  others;  and  the  intervention  of  the  judge 
and  the  magistrate  to  take  this  discovery  monster  by  the  throat 
and  put  some  common  sense  into  the  litigants  to  get  the  case  to 
trial. 

Unfortunately,  I  don't  think  this  proposal  does  that.  I  think  it 
does  just  the  opposite. 

Thank  you. 

[The  prepared  statement  of  Mr.  Frazza  follows:] 

Prepared  Statement  of  George  S.  Frazza,  Vice  President  and  General 

Counsel,  Johnson  &  Johnson 

For  over  fifteen  years  1  have  been  General  Counsel  for  Johnson  &  Johnson,  one 
of  the  largest  health  care  companies  in  the  world  and  in  this  country.  It  has  over 
160  independent  operating  subsidiaries  which  work  on  an  autonomous  basis  and 
cover  a  vast  array  of  specific  specialized  fields  in  the  health  care  area.  The  advances 
in  medical  devices  and  drugs  inevitably  generate  a  wide  array  of  disputes  in  the 
field  of  intellectual  property  as  well  as  in  tne  area  of  drug  and  device  product  liabil- 
ity. These  disputes  range  from  relatively  straightforward,  uncomplicated  ones  such 
as  trademark  disputes  to  very  complex  ones  concerning  the  existence  and  the  scope 
of  rights  under  technology  licensing  agreements  and  patents  covering  emerging 
technology. 

Because  Johnson  &  Johnson  is  in  such  an  extensive  variety  of  fields,  many  of 
which  are  on  the  cutting  edge,  we  are  heavily  engaged  in  such  disputes.  Our  annual 
budget  for  legal  costs,  both  for  in-house  and  outside  litigation  counsel  run  into  the 
tens  of  millions  of  dollars — much  of  it,  I  am  sorry  to  say,  is  devoted  to  pretrial  dis- 
covery in  federal  courts,  and  much  of  that  pretrial  discovery,  I  am  even  more  sad- 
dened to  say,  is  essentially  a  waste  of  time  and  money. 

That  is  why  I  appreciate  being  given  the  opportunity  to  appear  before  this  sub- 
committee and  offer  my  reasons  as  to  why  the  proposed  changes  in  Rule  26  relating 
to  automatic  disclosure  at  the  outset  of  a  civil  action  should  not  be  approved.  I 
might  also  add  that  virtually  every  general  counsel  of  major  industrial  corporations 
witn  whom  I  have  talked  generally  share  my  views  as  to  the  undesirability  of  this 
mandatory  automatic  disclosure  provision. 

What  the  enactment  of  these  proposed  automatic,  confessional  types  of  disclosure 
rules  would,  in  my  judgment,  produce  is  a  result  diametrically  opposite  to  the  broad 
objective  of  the  Advisory  Committee,  namely,  to  contain  the  scope  and  costs  of  dis- 
covery in  complex  litigation,  both  financial  as  well  as  in  terms  of  the  judicial  and 
professional  laoor  involved.  These  proposed  rules  would  make  simple  cases  complex 
and  convert  complex  cases  into  Kafkaesque  nightmares. 

The  simple  cases,  and  there  are  many  in  the  federal  courts,  are  either  settled  or 
disposed  oi  with  little  or  no  discovery.  TTiere  is  just  no  need  for  the  complex  launch- 
ing apparatus  that  these  proposed  automatic  disclosure  rules  present.  Not  all  rock- 
ets require  a  three-story  gantry  of  the  dimensions  used  at  Cape  Canaveral  to  be 
launched. 

The  Administrative  Office  of  the  U.S.  Courts  has  the  raw  empirical  data  relating 
to  the  number  of  relatively  simple  cases.  They  far  outnumber  complex  ones.  The  Ad- 
visory Committee,  as  far  as  I  am  aware,  has  ofiered  no  explanation  as  to  why  these 
cumbersome,  intensely  convoluted  automatic  discovery  procedures,  interwoven  with 
the  sanctions,  are  necessary  or  beneficial  for  the  handling  of  such  disputes.  Inherent 
in  these  automatic  disclosure  rules  is  the  potential  for  abuse  presented  to  attorneys 
who  want  to  bludgeon  an  excessive  settlement  at  the  outset  of  the  litigation.  Such 
an  attorney  can  file  a  prolix,  factually  complicated  pleading,  thereby  triggering  the 
"disputed  facts  alleged  with  particularity  in  the  pleadings,'  mechanism  set  forth  in 
Rule  26.  Having  done  so,  that  attorney  has  thereby  placed  his  adversary  under  an 
immense  draconian  sword  and  predictably  that  adversary  will  respond  in  kind  with 
a  massive  pleading  likewise  bristling  with  particularized  factual  allegations. 

The  argument  can  and  has  been  made  that  there  are  safeguards  to  prevent  such 
abuses,  but  that  may  or  may  not  be  sufficient  with  respect  to  the  particular  case. 
The  general  disposition  of  trial  judges  and  magistrates  in  the  federal  system,  how- 
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ever,  is  to  permit  discovery  as  long  as  it  is  in  some  way  arguably  tangential  to  the 
dispute.  There  is  no  reason  to  assume  that  this  attitude  will  miraculously  and  spon- 
taneously be  changed  with  the  advent  of  this  automatic  disclosure  rule. 

Even  complex  cases  are  often  settled  relatively  quickly  and  without  the  need  for 
extensive  discovery.  With  regard  to  those  that  cannot  be  settled,  the  imposition  of 
the  automatic  disclosure  process  in  the  proposed  Rule  26  will  add  one  more  layer 
onto  the  discovery  process  creating  expansive  and  burdensome  satellite  litigation, 
endless  disputes  about  work  product  and  attorney-client  privilege  as  well  as  resur- 
recting pleading  motions  reminiscent  of  the  old  days  of  case  pleading  bills  in  equity. 

This  revolutionary  solution  proposed  by  the  Advisory  Committee  will  aggravate 
the  problem  which  vexes  everyone  concerned  either  with  defraying  the  exf)ense  of 
complex  litigation  or  administering  and  managing  it.  That  problem  is  discovery-run- 
wild.  In  proposing  yet  another  layer  of  discovery  and  making  it  mandatory,  the 
Committee  has  failed  to  appreciate  the  point  that  discovery  is  a  variant  of  Parkin- 
son's Law.  Discovery  in  complex  litigation  almost  invariably  fills  up  the  time  al- 
lowed for  discovery  and  the  capacity  or  will  of  the  respective  clients  to  pay  for  it. 
As  has  been  observed  on  many  occasions  by  those  observing  the  process,  discovery 
in  complex  cases  has  spawned  a  whole  new  breed  of  lawyers  so-called  "litigation 
lawyers."  For  these  lawyers  there  will  always  be  one  more  round  of  def)ositions,  one 
more  round  of  document  production,  one  more  round  of  interrogatories,  either  to  ob- 
ject to,  move  against  or  compel  answers  on. 

Tlie  Advisory  Committee  assumed,  somewhat  naively  I  submit,  that  this  drive  for 
discovery  of  mammoth  proportions,  could  be  contained  by  getting  as  much  informa- 
tion as  possible  out  on  the  table  at  the  outset  of  the  litigation.  In  theory,  this  ap- 
proach sounds  eminently  reasonable.  In  practice,  it  will  not  work  because  it  does 
not  get  at  the  bottom  of  the  problem. 

what  the  litigation  lawyers  have  done  is  to  seize  upon  the  objective  that  was  built 
into  the  Federal  Rules  of  Civil  Procedure  with  respect  to  discovery.  That  objective 
was  to  get  all  the  information  relevant  to  the  action  out  on  the  table  by  means  of 
discovery  and  thereby  avoid  surprise  at  a  trial.  What  the  litigation  lawyers  have 
done  is  to  take  the  fishing  expedition  license  incorporated  in  Rule  26(bXl),  that  all 
matters  are  discoverable  if  "tne  information  sought  appears  reasonably  calculated 
to  lead  to  the  discovery  of  admissible  evidence"  and  use  that  license  as  the  wedge 
to  enlarge  the  scope  of  discovery  beyond  all  rational  or  economically  sound  propor- 
tions. r^k)st  of  these  litigation  lawyers  do  so  in  good  faith,  namely,  to  protect  them- 
selves from  the  horrid  spectre  of  "surprise"  at  trial. 

Thus  far,  the  judiciary,  both  trial  judges  and  magistrates,  have  blindly  accepted 
the  soundness  of  that  objective.  The  blind  acceptance  of  this  objective,  however,  has 
an  inevitable  side  affect:  there  are  no  realistic  bounds  really  put  on  discovery.  Dis- 
covery is  not  a  finite  road  with  a  discreet  recognizable  end  point.  Rather,  it  is  a  cir- 
cle which,  driven  by  litigation  lawyers,  gets  increasingly  expanded  until  arbitrarily 
cut  ofi",  either  by  time  restraints  or  restraints  on  costs. 

With  this  license,  aggressive  lawyers  can  make  even  simple  cases  immensely  bur- 
densome. For  instance,  we  recently  had  a  simple  trade  dress  case  with  a  competitor 
in  which  the  attorneys'  fees  for  each  side  exceeded  a  million  dollars.  In  discovery, 
the  parties  turned  over  tens  of  thousands  of  pages  of  documents,  provided  many 
pages  of  proposed  ad  copy  and  surveys  of  consumer  perceptions,  exchanged  numer- 
ous package  design  mock-ups  and  pill  prototypes,  and  produced  twenty  years  worth 
of  analgesic  labelling.  Documents  were  also  subpoenaed  from  numerous  third  par- 
ties. The  parties  propounded,  answered  and  objected  to  multiple  sets  of  interrog- 
atories. The  parties  took  over  fifteen  depositions,  several  of  which  took  two  to  three 
days  and  most  of  which  went  well  beyond  the  normal  work  day.  The  attorney  time 
required  to  engage  in  this  discovery  was  enormous,  but  when  all  was  said  and  done, 
the  briefs  in  the  appeals  court  revealed  the  issues  to  be  simple  and  straightforward. 

What  needs  to  be  done  to  contain  discovery-run-rampant  in  complex  fitigation  in 
the  federal  system  is  a  recognition  that  the  objective  of  discovering  all  information 
"reasonably  calculated  to  lead  to  the  discovery  of  admissible  evidence"  is  not  an  un- 
questionably and  unarguably  valid  objective  to  be  achieved  regardless  of  rational 
cost  and  time  constraints.  On  the  contrary,  the  excessive  discovery  abuses,  although 
admittedly  done  in  good  faith  in  order  to  avoid  surprise,  basically  show  that  even 
attempting  to  attain  this  objective  is  inherently  wasteful  and  unsound  and  is,  in  the 
final  analysis,  the  root  cause  of  the  problem. 

In  other  areas,  the  Advisory  Committee's  proposed  amendments  appear  to  recog- 
nize this.  Its  proposal  limiting  the  number  of  interrogatories,  including  subdivisions 
has  worked  very  well  in  many  district  courts,  and  I  believe  is  inherently  sound.  So 
is  their  imposition  of  limits  on  the  number  of  fact  depositions. 

In  this  connection,  it  is  worth  noting  that,  the  1983  amendment  to  Rule  11  whose 
purpose  was  to  "put  teeth"  in  the  Rule  and  thereby  break  or  restrain  excessive  zeal 
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in  discovery  and  restrain  taking  unfounded  or  unwarranted  positions  in  litigation, 
proved  counterproductive  and  spawned  satellite  litigation.  There  is  every  reason  to 
believe  the  present  proposed  Rule  26  amendments  will  likewise  spawn  satellite  liti- 
gation. Strict  limits  on  discovery,  as  I  have  stated  above,  should  help  to  lighten  the 
massive  burden  of  pretrial  discovery  that  afflicts  complex  cases,  but  is  at  best  only 
a  mild  palliative.  The  best  terminator  of  discovery-run-rampant  is  a  firm  trial  date. 
That  tactic  we  know  works.  It  usually  produces  a  settlement  and,  if  not,  facilitates 
a  quick  disposition  of  the  case. 

On  the  other  hand,  the  assumption  that  the  proposed  mandatory  automatic  disclo- 
sure will  result  in  curtailing  discovery  is  based  on  pure  speculation.  There  have 
been  no  experiments  in  any  of  the  district  courts  with  mandatory  formal  automatic 
disclosure.  For  the  reasons  set  forth  above,  I  believe  the  assumption  is  unsound,  but 
in  any  event,  such  a  revolutionary,  potentially  devastating  change  should  not  be 
made  without  testing  to  see  if  it  does  work. 

Mr.  Hughes.  Since  the  advent  of  the  Civil  Justice  Reform  Act, 
Mr.  Frazza,  23  of  41  programs  have  incorporated  some  form  of 
mandatory  disclosure.  Isn't  that  evidence  that  disclosure  up  front 
is  a  way  we  will  proceed? 

Mr.  Frazza.  Well,  some  form  of  mandatory  disclosure,  the  words 
"some  form"  is  mandatory  disclosure  in  some  courts  throughout  the 
system;  but  normally,  it  is  not,  not  normally.  I  know  of  no  instance 
where  it  is  a  blanket,  open-ended  obligation  that  you  should  look 
into  your  opponent's  mind,  look  at  his  complaint,  and  try  to  divine 
what  his  cause  of  action  is  and  what  the  gist  of  his  complaint  is 
and  find  every  document  or  categorize  every  document  relevant  to 
that. 

I  have  not  been  personally  exposed  to  any  of  those  situations 
where  we  have  been  involved  in  mandatory  disclosure  so  I  cannot 
talk  to  that.  Maybe  some  of  the  other  people  on  the  panel  can. 

I  have  no  problem  with  mandatory  disclosure  if  it  is  applied  in 
a  particular  case  where  it  is  tailored  to  that  case.  In  fact,  many  of 
the  cases  in  the  Federal  courts  are  relatively  simple  cases  and  go 
on  and  are  settled  without  the  judge  ever  intervening  or  with  very 
little  discovery  to  take  place.  Putting  this  layer  on  there  makes 
that  simple  case  into  a  complicated  one  often. 

So  I  have  no  problem  with  mandatory  disclosure  applied  in  par- 
ticular cases  by  a  judge  who  is  in  control  of  that  process. 

Mr.  Hughes.  How  much  of  your  concern  is  that  perhaps  it  will 
spark  a  fishing  expedition;  that  it  will,  in  fact,  evolve  into  a  cause 
of  action  that  they  may  not  have  known  they  had? 

Mr.  Frazza.  To  be  very  frank,  with  notice  pleading,  you  can  go 
on  a  fishing  expedition,  too.  You  can  use  section  26. 

Mr.  Hughes.  That  was  my  second  question. 

Mr.  Frazza.  You  can  use  rule  26  now  to  go  on  a  fishing  expedi- 
tion. The  courts  often  allow  you  to  do  that. 

The  difference  is  that  you  have  to,  at  least,  detail  what  docu- 
ments you  are  looking  for;  and  as  a  defendant — as  a  plaintiff,  I 
have  to  detail.  You  as  a  defendant  have  to  decide,  (a)  whether 
those  documents  are  responsive,  whether  you  have  documents  re- 
sponsive to  do;  and  (b)  whether  they  should  be  produced  if  not  for 
work  product,  kept  out  of  work  product  or  something.  You  are  not 
up  there  in  the  clouds  somewhere.  Anything  that  bears  on  this 
complaint,  give  me.  It  is  Kafkaland. 

Mr.  Hughes.  Isn't  it  true,  Mr.  Cortese,  Mr.  Higgins,  that  that  oc- 
curs anyway? 
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Mr.  Higgins,  you  indicate  the  concern  about  proprietary  informa- 
tion. You  are  also  concerned  about  all  kinds  of  privileged  informa- 
tion. That  is  a  problem  under  the  present  procedures,  is  it  not? 

Mr.  Higgins.  Yes,  it  is  but  it  is  not  compounded  by  a  mandatory 
disclosure  requirement. 

Mr.  Hughes.  The  difficulty  that  I  think  that  we  have  to  wrestle 
with  is  the  fact  that  much  of  the  information  that  you  would  rather 
not  give  initially,  you  ultimately  have  to  give.  If  they  ask  the  right 
question  and  make  a  specific  enough  request,  they  get  the 
information. 

That  often  comes  after  a  year  of  discovery,  after  interrogatories 
have  been  propounded,  and  numerous  depositions.  That  is  precisely 
what  I  believe  the  purpose  of  mandatory  disclosure  is,  to  try  to  get 
information  you  are  going  to  have  to  disclose  anyway  and  eliminate 
the  costly,  time-consuming  aspect  of  it.  This  combined  with  the 
face-to-face  meetings  early  on  among  counsel  and  a  session  with 
the  judge  who  becomes  familiar  with  the  case  up  front. 

What  is  so  wrong  with  that? 

Mr.  Higgins.  Well,  I  think  that  all  of  the  relevant  information 
coming  out  under  the  present  system,  at  least  as  far  as  the  way 
I  handle  litigation,  I  mean  there  is  just  no  future  for  me  to  draw 
out  litigation  and  incur  substantial  expense  about  items  I  know 
sooner  or  later  I  am  going  to  have  to  produce. 

Mr.  Hughes.  Mr.  Higgins,  as  counsel  for  Hughes  Aircraft,  I 
would  bet  that  you  respond  to  the  questions  you  are  asked;  but  if 
your  adversary  is  not  smart  enough  to  ask  the  right  questions,  you 
won't  supply  him  with  the  additional  answers,  would  you  help  him 
get  smart  in  the  process? 

Mr.  Higgins.  A  fair  question  demands  a  fair  answer  in  the  law. 

Mr.  Hughes.  Understandably.  If  you  do  not  adopt  that  practice 
at  the  present  time,  then  you  might  find  yourself  with  another  job 
or  if  you  were  a  practicing  attorney,  at  the  end  of  an  ethics  com- 
plaint. That  is  precisely  what  we  are  trying  to  get  at.  I  think  there 
are  some  legitimate  concerns;  but,  you  know,  the  suggestion  that 
you  might  disclose  proprietary  information,  that  is  a  problem  with 
the  present  rules.  You  need  protective  orders.  That  is  the  subject, 
I  am  sure,  of  endless  motions  under  present  procedures. 

Mr.  Higgins.  We  are  not  faced  with  a  mandatory  requirement  up 
front.  If  a  suit  is  broad  and  it  involved  proprietary  information,  you 
know  you  are  going  to  have  to  produce  it.  Inevitably  you  can  work 
out  with  your  adversary  a  stipulated  protective  order  that  the 
judge  will  sign  that  didn't  involve  judicial  intervention.  Here  you 
are  adding  a  layer  of  judicial  intervention  and  motion  practice  that 
currently  doesn't  exist. 

Mr.  Hughes.  Your  argument  is,  it  is  not  going  to  result  in  less 
costs  because  it  is  going  to  generate  more  motion  practice;  I  pre- 
sume that  is  the  bottom  line? 

Mr.  Toll,  in  your  statement  you  refer  to  a  hypothetical  situation 
where  a  client  reveals  information  to  his  attorney  during  a  break 
while  taking  a  deposition.  In  your  hypothetical,  the  attorney  is  re- 
quired under  the  disclosure  statute  to  reveal  that  to  the  adversary. 
Doesn't  rule  26(b)(5)  provide  adequate  protection  for  privileged 
information? 
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Mr.  Toll.  Well,  I  think  in  the  hypothetical,  Mr.  Chairman,  it  re- 
fers to  a  situation  regarding  similar  claims  or  accidents  or  the  like, 
in  a  situation  where  the  question  wasn't  even  asked  for  in  a 
deposition. 

The  way  I  see  the  26(a)(1)  disclosure  requirement,  is  it  consistent 
with  that  attorney-client  privilege?  I  am  not  necessarily  confident 
I  could  rely  on  attorney-client  where  I  have  the  overriding  consider- 
ation of  disclosure  with  things  that  are  relevant. 

In  that  hypothetical,  in  a  deposition  situation,  where  you  are 
dealing  with,  I  think,  an  accident,  to  use  what  Mr.  Bruno  was  re- 
ferring to,  similar  accidents  or  claims  or  the  like  would  clearly  be 
relevant  and  something  that  may  ultimately  be  discoverable.  But 
the  rub  is  it  is  not  asked  for. 

It  wasn't  asked  for  in  the  hypothetical  by  the  questioner  and 
probably  wasn't  asked  for  in  the  interrogatories  prior  to  the  deposi- 
tion. I  have  a  real  problem  with  that  mandatory  disclosure  where 
I  have  to  give  that  information  up  right  away  in  the  absence  of  a 
request  for  it. 

Mr.  Hughes.  So  you  would  have  concerns  with  proposed  rule 
26(a)  anyway  even  if  we  could  satisfy  your  concern  about  what  in 
essence  is  pleadings  with  particularity? 

Mr.  Toll.  I  have  a  legitimate  concern  with  having  to  make  a  dis- 
closure at  the  outset  of  litigation  without  a  request  for  that  infor- 
mation. It  is  not  the  way  as  a  lawyer  I  was  trained.  It  was  based 
on  an  adversary  system  which  I  think  ultimately  is  a  good  system. 
I  just  have  a  philosophical  problem;  and  I  think,  if  enacted,  a  real 
problem  with  coming  to  grips  with  that  disclosure  requirement. 

Mr.  Hughes.  Mr.  Dunlap,  I  presume  some  of  the  data  you  sup- 
plied relative  to  the  Arizona  experience,  is  created  because  of  the 
additional  motion  practice  generated  by  that? 

Mr.  Dunlap.  I  didn't  submit  that. 

Mr.  Hughes.  OK  That  was  the  last  panel.  I  am  sorry.  You  were 
in  Texas  and  California.  They  go  further  in  Texas,  don't  they?  They 
substitute  disclosure  for  document  requests.  You  are  not  supposed 
to  need  document  requests. 

Mr.  Dunlap.  They  require  more  information  to  be  disclosed  up 
front  than  26(a)(1)  does. 

Mr.  Hughes.  I  see. 

Mr.  CoRTESE.  If  I  may  comment  on  that,  Mr.  Dunlap  put  his  fin- 
ger on  a  real  problem  with  this  version  of  disclosure  in  the  new 
amendments,  because  the  original  Brazil-Schwarzer  concept  of  dis- 
closure was  that  it  replace  discovery,  not  that  it  be  added  as  an  ad- 
ditional layer  on  discovery.  That  is  where  we  have  a  real  problem 
with  it,  because  it  just  gives  another  layer  you  have  to  go  through 
and  deal  with;  and  obviously  it  causes  the  problems  that  Mr.  Toll 
spoke  to. 

Mr.  Hughes.  Is  the  present  criteria  used  for  26(a)  better  or 
worse  today?  At  one  time  the  criteria  was  "likely  to  bear  signifi- 
cantly on  any  disputed  claim  or  defense." 

Mr.  Cortese.  It  is  still  the  same,  Mr.  Chairman.  The  general 
standard  as  to  the  scope  of  discovery  has  remained  the  same.  It  has 
been  interpreted  perhaps  more  broadly,  so  that  basically  anything 
must  be  turned  over  originally. 

Mr.  Hughes.  I  see. 


81-258  0-94-6 


156 

Thank  you.  The  gentleman  from  New  Mexico. 

Mr.  ScHlFF.  Thank  you,  Mr.  Chairman.  I  would  like  to  stay  on 
the  subject,  Mr.  Chairman.  I  think  we  are  at  the  crux  of  the  pro- 
posed change  in  rule  26(a). 

As  I  understood  our  first  panel  of  judges,  who  were  the  pro- 
ponents of  this  change,  they  suggested  the  information  that  we  be 
provided  by  this  disclosure  at  the  beginning  of  the  case  is  in  es- 
sence information  that  has  to  be  provided  anyway  and  would  be 
provided  anyway;  so  let's  just  eliminate  useless  steps  in  the  discov- 
ery process  and  get  right  to  it. 

Mr.  Toll  has  raised  the  point  in  the  adversarial  system,  I  think 
I  should  be  asked  for  the  document.  I  think  that  that  is  the  heart 
of  the  matter.  Aren't  the  plaintiffs  attorneys  adept  enough  at  their 
trade  that  they  are  able  under  present  rule  26(a)  to  frame  a  re- 
quest in  the  context  of  they  are  going  to  get  everything  anyway? 

If  the  answer  to  that  is  yes,  then  I  think  the  proponents  of  the 
change  have  a  point.  If  the  answer  to  that  is  no,  then  I  think  the 
objections  have  a  point  in  that  you  might  be  disclosing  things  that 
the  adversaries  never  thought  of  asking  for. 

I  will  open  that  up. 

Mr.  Toll.  If  I  may,  Mr.  Schiff,  based  upon  my  experience,  the 
answer  to  that  question  is  it  depends  upon  the  lawyer.  I  represent, 
for  example,  the  casino  industry.  In  many  instances  there  is  docu- 
mentation that  I  have  which  arguably  would  be  protected  under 
some  privilege,  but  which  may  be  relevant  and  perhaps  discover- 
able depending  upon  the  nature  of  the  particular  document  and  the 
like. 

My  experience  is  that  the  plaintiffs  attorneys  that  I  come  in  con- 
tact with,  a  lot  of  them  do  not  do  their  homework;  and  the  situa- 
tion arises  in  many  instances  where  I  am  not  called  upon  to  give 
out  that  type  of  information. 

The  real  problem  that  I  have  is  how  do  I  go  back  to  my  client 
under  the  proposed  change  and  say  the  protections  that  were  af- 
forded to  you  under  the  previous  system  may  no  longer  be  afforded 
to  you?  We  may  have  to  disclose  documents  that  we  may  not  have 
had  to  disclose  in  the  absence  of  a  request  for  it. 

So  the  real  concern  that  I  have  is  the  erosion  of  what  is  from  the 
defense  point  of  view,  a  critical,  critical  shield,  that  is  attorney-cli- 
ent and  attorney  work  product. 

Mr.  Schiff.  Under  the  proposed  rule,  if  I  may  follow  up  on  that, 
would  you  have  a  right  to  go  in  and  seek  a  protective  order  on  the 
gn'ounds  of  I  have  something  that  may  be  relevant  but  it  is  privi- 
leged under  some  rule? 

Mr.  Toll.  I  would  suspect  I  would  have  that  opportunity.  Again, 
if  my  adversary  isn't  adept  enough  at  knowing  what  he  snould  be 
asking,  what  I  am  doing  is  I  am  having  my  client  pay  for  me  to 
educate  my  adversary;  and  in  the  context  of  that  dispute  in  litiga- 
tion; and,  after  all,  I  think  we  have  to  be  mindful  of  the  fact  that 
once  the  litigation  starts,  it  is  an  adversarial  process.  You  are  there 
to  win.  You  are  there  to — if  you  are  on  the  fence,  either  win  out- 
right or  minimize  your  exposure. 

By  introducing  this  type  of  disclosure  requirement,  you  are,  in 
essence,  eviscerating  what  is  a  very,  very  critical  weapon  that  the 
defense  has. 
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Mr.  Frazza.  May  I  add  under  the  present  practice,  you  have  no- 
tice pleading.  When  the  discovery  process  gets  underway,  it  is  the 
plaintiffs  obligation  to  determine  what  are  the  disputed  facts  and 
what  evidence  does  he  need  to  prove  his  case. 

Under  this  particular  situation,  we  have  to  decide  from  a  very 
prolix  pleading  perhaps  what  are  the  disputed  facts. 

Mr.  ScHiFF.  You  have  to  determine  from  the  complaint  what  the 
complainant  wants? 

Mr.  Frazza.  That  is  right.  Mr.  Chairman,  you  are  right.  A  lot  of 
these  controversies  do  arise  in  the  context  of  rule  34  motions  and 
rule  26  motions.  The  difference  is  you  have  a  mooring.  You  have 
a  specific  request  where  someone  says  all  documents  that  relate  or 
refer  to  this  particular  Patent  Office  proceeding,  et  cetera. 

We  then  come  in  and  say  that  is  much  too  broad.  There  are  13 
carloads  of  documents,  try  to  hammer  it  out.  We  hammer  it  out 
with  either  the  magistrate,  the  judge,  or  ourselves  generally. 

That  is  where  issue  is  joined.  Issue  will  still  be  joined  on  this, 
under  the  same  types  of  arguments  you  will  have;  and  the  answer 
to  it  is  limitation  on  the  time;  in  other  words,  limitation  on  the 
amount  of  depositions,  limitation  on  the  time;  and  somebody  saying 
you  are  going  to  finish  this  by  June  1. 

Now,  if  you  guys  cannot  work  it  out,  I  will  work  it  out  for  you, 
but  June  1,  discovery  shuts  down.  You  have  6  months,  3  months, 
or  2  months  in  this  case  to  do  it.  That  is  the  way  you  move  the 
process  forward.  Not  by  drafting  another  potential  technical  argu- 
ment over — I  said  categories.  We  are  supposed  to  say,  provide  them 
with  the  categories  of  documents.  What  is  the  definition  of 
category? 

I  would  say  it  is  verv,  very  broad.  All  our  NDA's;  in  other  words, 
if  somebody  says  you  have  made  a  pattern  of  not  divulging  to  the 
FDA  certain  side  effects  of  your  drugs  in  the  last  5  years  and  puts 
that  in  the  complaint,  and  I  say  I  am  supposed  to  give  him  some- 
thing that — what  do  I  do?  I  say  all  right,  every  FDA-NDA  new 
drug  application  we  ever  filed,  that  is  about  70  carloads  of 
documents. 

It  might  be  the  disputed  facts  are  in  there.  Take  a  look  at  them. 
He  will  say  are  you  kidding,  I  want  something  more  particular. 
What  do  you  want  more  particular?  You  want  cardiac  drugs?  We 
are  back  in  the  same  thing  again. 

I  say  it  is  his  obligation  to  say  this  is  what  I  want.  Give  it  to 
rne.  And  I  say  no  or  yes.  And  then  the  judge  or  the  magistrate  de- 
cides. We  get  on  witn  it  within  a  time  constraint.  That  is  the  an- 
swer to  this  problem. 

Mr.  SCHIFF.  If  I  may,  under  the  proposed  rule,  you  can  even  be 
giving  the  plaintiffs  attorney  a  theory  he  didn't  even  think  of? 

Mr.  Frazza.  Perhaps.  But  I  will  not  give  it  to  him  easily,  obvi- 
ously. The  point  about  being  an  advocate,  the  chairman's  comments 
about  I  wouldn't  have  a  job.  I  am  not  going  to  say — ^you  might  look 
in  1937,  there  was  an  article  filed  that  said  side  effect  wasn't — it 
is  on  page  16;  I  think  I  remember,  isn't  it  back  there  somewhere? 
I  will  not  have  somebody  say  go  back  and  look  at  it.  I  will  say,  this 
is  hypothetical,  of  course,  it  has  never  arisen,  I  am  going  to  say  to 
the  NDA's.  And  the  judge  is  going  to  say  wait  a  minute,  that  is  not 
enough.  Well,  what  is  enough,  Your  Honor? 
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Mr.  DuNLAP.  I  would  answer  that  question 

Mr.  SCHIFF.  I  yield  back. 

Mr.  Hughes.  Doesn't  the  question  of  whether  or  not  it  was  plead- 
ed with  particularity  come  into  play?  If  it  has  not  been  pleaded 
with  particularity,  then  you  have  no  guidance. 

Mr.  Frazza.  That  is  correct.  That  is  correct. 

Mr.  Hughes.  You  don't  have  to  respond? 

Mr.  Frazza.  That  is  correct. 

Mr.  Hughes.  That  is  how  I  understand  the  proposal. 

Mr.  Frazza.  That  is  correct.  There  will  be  arguments  whether  it 
is  or  isn't. 

Mr.  Hughes.  That  is  what  I  said  earlier.  There  will  be  argu- 
ments as  to  the  disputed  facts.  I  understand  the  concern.  What  you 
think  is  disputed  may  be  vastly  different  from  what  your  adversary 
thinks  are  disputed  facts. 

Mr.  Frazza.  That  will  take  the  time  of  the  court  and  us,  too. 

Mr.  Hughes.  The  gentleman  from  California. 

Mr.  Edwards.  Thank  you,  Mr.  Chairman. 

As  I  understand  it,  plaintiffs'  lawyers  would  benefit  from  this 
change;  defense  lawyers  representing  firms  being  sued  would  be 
disadvantaged;  is  that  correct? 

Mr.  CORTESE.  Mr.  Edwards,  I  should  point  out  the  Association  of 
Trial  Lawyers  of  America,  the  major  plaintiffs'  association,  is  on 
record  opposing  the  form  of  disclosure  that  was  published  for 
comment. 

And  a  number  of  organizations,  consumer  oriented  organizations, 
are  also  on  record  opposing. 

Mr.  Edwards.  Who  is  for  this? 

Mr.  CoRTESE.  Apparently  the  judges  and  perhaps  one  or  two 
other  individual  practitioners.  We  can't  find  anybody  that  is  really 
for  it. 

Mr.  Edwards.  The  Association  of  Trial  Lawyers  of  America,  their 
association,  is  it  in  favor  of  this  change? 

Mr.  CoRTESE.  No.  My  understanding  is  they  have  not  yet  taken 
a  position  with  respect  to  the  current  version  of  26(a)(1).  But  I  can 
tell  you  specifically  that  they  filed  comments  opposing  the  earlier 
version  that  was  published  for  comment  previously.  That  is  one  of 
the  problems  we  have  here.  The  committee  changed  its  mind. 

First,  it  published  one  formulation  for  comment.  Then  it  decided 
to  withdraw  that  and  authorize  the  courts  to  experiment  under  the 
Civil  Justice  Reform  Act.  Then  it  changed  its  mind  again  at  the 
next  meeting.  They  said  let's  have  a  different  formulation  which 
was,  I  thought,  a  slightly  improved  formulation  of  the  same  flawed 
concept  and  will  recommend  that  be  adopted  by  the  Supreme 
Court. 

That  is  what  your  committee  now  has  before  it.  And  it  was  in 
that  process  with  respect  primarily  to  the  original  published  pro- 
posal that  many  people  took  a  position.  Now  they  are  in  the  process 
of  taking  positions  with  respect  to  the  current  one;  but  you  cannot 
conclude  on  that  record  that  the  plaintiffs  are  for  it  and  the  defend- 
ants are  against  it.  Because  as  far  as  I  can  tell,  all  the  customers 
are  opposed  to  it.  It  is  only  the  judges  that  think,  well,  let's  try  it. 
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Mr.  Edwards.  If  your  practice  consisted  of  suing  big  companies, 
which  apparently  some  lawyers  do  most  of  the  time,  wouldn't  you 
be  in  favor  of  it? 

Mr.  CoRTESE.  Should  you  be  in  favor  of  it? 

Mr.  Edwards.  Wouldn't  you  just  actually  be  in  favor  of  it?  It  will 
make  your  job  a  lot  easier? 

Mr.  CoRTESE.  No.  No.  It  wouldn't.  It  would  make  my  job  more 
complicated  for  the  reasons  Mr.  Higgins  and  Mr.  Frazza  pointed 
out  and  the  evidence  we  have  in  the  record  from  Maricopa  County 
and  from  the  examples  I  cited  to  the  committee. 

It  is  another  layer  that  unduly  complicates  the  process.  It  will 
not  save  any  time.  It  is  this  one-size-fits-all  approach  to  litigation. 
In  those  cases,  and  I  have  cited  evidence  of  some  very  recent  yet 
unpublished  studies  that  there  isn't  a  discovery  problem  in  perhaps 
60  percent  of  the  cases  because  there  either  is  no  discovery  or  the 
cases  are  so  simple  that  there  are  no  discovery  problems. 

It  is  in  the  cases  where  we  have  a  discovery  problem  that  we 
feel — and  we  feel  very  strongly — disclosure  is  going  to  add  to  those 
problems. 

So  my  sense  of  it  is  that  disclosure  is  really  a  solution  chasing 
a  problem  because  it  will  not  solve  problems  in  the  cases  where  we 
really  need  to  solve  problems.  It  is  going  to  add  to  them. 

Mr.  Frazza.  Also,  most  lawyers  know  cases  are  settled  on  the 
courthouse  steps.  The  overwhelming  number  of  cases  brought 
against  Johnson  &  Johnson  by  plaintiffs,  be  they  product  liability 
cases  or  whatever,  those  lawyers  are  not  the  ones  that  engage  in 
this  discovery  I  was  wailing  about.  They  know  that  the  time  a  case 
settles  is  when  you  are  walking  up  the  steps.  You  go  into  the 
judge's  office;  he  says  if  you  cannot  settle  this,  we  start  picking  a 
jury  at  10  a.m.  The  overwhelming  amount  of  plaintiffs'  lawyers  as 
you  think  of  them — some  represent  plaintiffs  and  defendants — are 
well  aware  of  that  fact. 

Time  is  on  your  side  as  the  defendant.  They  want  to  get  it  into 
the  courthouse  and  try  the  case  there;  not  litigation  lawyers  as  I 
said.  They  are  trial  lawyers. 

Mr.  Edwards.  Would  you  be  in  favor  of  an  amendment  that 
would  put  time  limitations  on  this  process? 

Mr.  Frazza.  Absolutely. 

Mr.  Edwards.  You  would? 

Mr.  Frazza.  I  would  be  afraid  of  a  general  amendment;  but  I 
would  be  in  favor  of  an  amendment  that  would  give  the  trial  judge 
broad  discretion  to  put  time  limits  on  discovery.  The  problem  is 
that  it  takes  so  long  to  get  to  trial  in  so  many  cases  that  the  judges 
don't  care,  and  the  discovery  fills  up  the  vacuum  until  the  judge 
deals  with  it.  I  would  be  in  favor  of  a  provision  that  would  say  all 
discovery  will  be  through  by  x  date. 

Mr.  Edwards.  Would  you  all  be  in  favor  of  something  like  that? 

Mr.  Dunlap.  Speaking  for  Intel  and  the  experiences  we  have  had 
like  in  the  ITC  where  there  are  time  limits,  those  are  very  helpful. 
I  think  that  the  problem  is  that  they  may  need  to  be  different  in 
different  cases.  Right  now,  we  rely  on  the  judges  to  enforce  a  time 
limit  of  some  kind.  So  helpful  guidance  on,  you  know,  intellectual 
property  cases  in  a  certain  amount  of  time. 
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I  would  also  like  to  respond  to  the  neutrality  question,  because 
Intel  is  on  both  sides.  We  are  defendants  in  lawsuits.  I  think  that 
these  rules  are  neutral.  I  don't  think  they  particularly  help  a  plain- 
tiff or  a  defendant.  Maybe  the  problem  is  this  hypothetical  of  the 
dumb  attorney  on  the  other  side.  I  haven't  experienced  that  hypo- 
thetical. I  mean  I  have  always  had  in  the  Federal  court  cases  here, 
we  have  had  attorneys  on  the  other  side  that  knew  the  questions 
to  ask;  and  the  type  of  information  that  is  going  to  be  disclosed  is 
going  to  be  attained  one  way  or  the  other. 

In  the  worst  case,  it  takes  the  other  side  an  extra  set  of  docu- 
ment requests.  So  instead  of  wasting  three  sets  of  papers,  you 
waste  less  paper.  The  type  of  information  that  I  believe  is  intended 
to  be  disclosed  is  the  kind  of  information  that  is  clearly  the  core 
of  the  case. 

Mr.  Edwards.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  Well,  the  panel  has  been  very,  very  helpful  to  us. 

I  don't  think  there  is  any  question  but  that  we  could  free  up 
more  judge  time  early  on  by  a  disclosure  process.  They  are  bogged 
down  with  criminal  cases  in  most  instances.  We  could  settle  a  case 
a  lot  sooner  because  not  only  do  plaintiffs'  attorneys  wait,  defense 
attorneys  also  wait  until  that  jury  is  about  to  be  empaneled.  They 
also  know  that  they  have  time. 

Unfortunately,  part  of  the  problem  is  that  judges  often  do  not 
focus  in  on  a  case  until  after  discovery.  It  goes  on,  and  on,  and  on, 
sometimes  for  years.  I  have  had  personal  experiences  with  that. 
That  is  a  big  part  of  the  problem. 

So  rule  16  which  gets  the  judges  in  early  is  a  step  in  the  right 
direction.  I  assume  all  of  you  agree  with  that. 

Getting  the  parties  together  early  on  in  the  process,  you  all  agree 
with  that? 

The  same  thing  with  adversaries.  Thev  often  begin  to  focus  in 
when  they  pick  up  the  file  ready  for  trial  because  the  discovery  is 
often  done  by  some  other  young  lawyer  in  the  office  rather  than  the 
one  that  is  going  to  try  the  case  or  make  the  decision.  He  hasn't 
focused  in  on  the  case. 

Well,  you  have  given  us  a  lot  to  think  about  today.  We  appreciate 
the  time  you  have  given  us  and  your  patience. 

We  thank  you  very  much.  That  completes  the  hearing  for  today. 
The  subcommittee  stands  adjourned. 

[Whereupon,  at  3  p.m.,  the  subcommittee  adjourned,  to  reconvene 
subject  to  the  call  of  the  Chair.] 
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APPENDIXES 


Appendix  1. — Statement  of  Hon.  Bill  McCollum,  a 
Representative  in  Congress  From  the  State  of  Florida 


I  WOULD  LIKE  TO  MAKE  A  STATEMENT  FOR  THE  RECORD  REGARDING  THE 
PROPOSED  CHANGE  TO  RULE  30(b) (4)  OF  THE  FEDERAL  RULES  OF  CIVIL 
PROCEDURE.   IN  MARCH  OF  THIS  YEAR  I  WROTE  A  LETTER  TO  CHIEF 
JUSTICE  REHNQUIST  WHEN  THIS  PROPOSED  CHANGE  WAS  PENDING  BEFORE 
THE  SUPREME  COURT.   AS  I  EXPRESSED  IN  MY  LETTER  TO  THE  CHIEF 
JUSTICE,  I  HAVE  SINCERE  CONCERNS  REGARDING  THIS  PROPOSED  CHANGE. 
PURSUANT  TO  RULE  30(b) (4) ,  NONSTENOGRAPHIC  MEANS  MAY  CURRENTLY  3E 
USED  TO  RECORD  A  DEPOSITION  WHEN  THE  PARTIES  SO  STIPULATE  OR  WHEN 
SO  ORDERED  3Y  THE  COURT.   I  HAVE  NOT  BEEN  PRESENTED  WITH  ANY 
EVIDENCE  AS  TO  WHY  THESE  AVENUES  ARE  NOT  SUFFICIENT  OR  WHY  THE 
CHANGE  IS  JUSTIFIED  ON  EITHER  COST  SAVINGS  OR  EFFICIENCY 
ENHANCING  GROUNDS. 

ACCORDING  TO  THE  JUSTICE  RESEARCH  INSTITUTE,  THE  AUDIOTAPE  AND 
VIDEOTAPE  DEPOSITION  PROCESS  IS  MORE  COSTLY  THAN  THE  COURT 
REPORTER  COMPUTER  AIDED  TRANSCRIPTION  SYSTEM  AND  THE  -REVIEW  Or 
THE  TAPES  BY  JUDGES  AND  ATTORNEYS  TAKES  THREE  TO  FOUR  TIMES 
LONGER  THAN  THE  REVIEW  OF  A  HARD  COPY  TRANSCRIPT.   IN  ADDITION, 
THE  ACCURACY  AND  INTEGRITY  OF  THE  RECORD  WOULD  BE  WEAKENED  BY 
THIS  CHANGE  BECAUSE  OF  THE  SUSCEPTIBILITY  OF  THE  AUDIOTAPE  AND 
VIDEOTAPE  DEPOSITION  PROCESS  TO  EQUIPMENT  MALFUNCTION,  RECORD 
ALTERATIONS,  AND  SIMPLE  CONFUSION  OF  THE  RECORD  IF  SEVERAL  PEOPLE 
SPEAK  SIMULTANEOUSLY.   JUDICIAL  ECONOMY  AND  EFFICIENCY  WOULD  NOT 
BE  SERVED  BY  THIS  PROPOSED  CHANGE. 

IN  ADDITION,  I  AM  CONCERNED  BY  THE  IMPACT  THIS  CHANGE  WOULD  HAVE 
ON  PARTICIPATION  BY  THE  HEARING  IMPAIRED  AND  THE  VISUALLY 
IMPAIRED  IN  THE  JUDICIAL  SYSTEM.   FINALLY,  THE  IMPACT  ON  THE 
40,000  COL*RT  REPORTERS  WHO  HAVE  SERVED  THE  SYSTEM  SO  WELL  MUST 
NOT  BE  IGNORED. 

IN  MY  JUDGEMENT,  IT  IS  IMPORTANT  THAT  THE  MEMBERS  OF  THE 
SUBCOMMITTEE  WEIGH  THESE  ISSUES  AS  WE  CONSIDER  THE  PROPOSED 
CHANGE  TO  RULE  30(c) (4) . 
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Appendix  2.— The  Cost  of  Depositions,"  October  28,  1992;  and 
"Depositions  and  Accuracy,"  April  1,  1993,  Studies  Con- 
ducted BY  THE  Justice  Research  Institute 


Executive  Summary 

This  report  is  based  on  a  study  of  the  three  methodologies  for  making  and  using  a  deposition: 
audio,  video  and  a  court  reporter  using  computer-aided  transcription  (CAT).  The  specific  focus  is 
on  the  development  of  cost-benefit  models  which  examine  both  direct  and  hidden  costs. 

After  describing  the  study  methodology  employed,  the  report  evaluates  the  quantitative  and 
qualitative  arguments  and  facts. 

Principal  among  the  report's  findings  and  conclusions  are  the  following: 

•  An  examination  of  all  costs,  direct  and  hidden,  in  both  the  taking  and  use  of  depositions 
establishes  that  audio  and  video  deposition  processes  are  more  costly  than  the  utilization  of  a  court 
reporter  using  CAT. 

•  Attorneys  express  concern  over  the  indiscriminate  use  of  video  where  no  standards  exist 
for  taking  video  depositions  and  where  technicians  have  no  cenification  requirements. 

•  In  qualitative  terms  a  deposition  prepared  by  a  professionally  certified  court  reporter  is  itis 
standard  for  accuracy  and  efficiency  of  use  as  seen  by  trial  practitioners. 

•  System  participants  (lawyers  and  judges)  utilizing  either  audiotapes  or  videotapes  report 
the  time  required  to  review  a  tape  increases  by  a  factor  of  three  to  four  over  the  use  of  a  hard  copy 
transcript.  This  increases  the  cost  to  the  justice  system  and  to  the  litigant. 

•  Since  the  taking  of  a  deposition  by  a  court  reporter  using  computer-aided  transcription  is 
less  costly  than  employing  audio  or  videotape,  it  is  fully  compatible  with  the  admonitions  of  the 
Civil  Justice  Reform  Act  of  1990  to  reduce  the  cost  of  civil  litigation. 

•  The  court  reporter  based  CAT  system  is  fully  compatible  with  the  mandates  of  the  Ameri- 
cans With  Disabilities  Act  of  1990,  affording  accessibility  to  the  judicial  system  for  the  millions  of 
Americans  who  are  hearing  impaired  and  blind. 
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I.   Introduction  and  Methodology  oi'  the  Study 
Introduction 

The  historical  notes  to  Federal  Rule  of  Civil  Procedure  (FRCP)  30(b)(4)  declared  in  1970 
that  provision  is  made  for  the  recording  of  testimony  by  other  than  stenographic  means  to  "...fa- 
cilitate less  expensive  procedures...."   Significantly,  there  is  no  empirical  evidence  to  indicate 
why  the  drafters  presumed  that  methods  other  than  stenographic  means  would,  indeed,  be  less 
costly.   The  historical  notes  do  continue,  however,  by  explaining  that  because  electronic  or  photo- 
graphic means  "...give  rise  to  problems  of  accuracy  and  trustworthiness,  the  pany  taking  the 
deposition  is  required  to  apply  for  a  coun  order...." 

Cognizant  that  the  Standing  Committee  based  its  proposed  changes  to  FRCP  30(b)(4)  in  part 
on  cost  considerations,  the  National  Court  Reporters  Association  (NCRA)  sought  to  answer  the 
question,  is  one  method  of  taking  a  deposition  in  fact  less  costly  than  another?  The  Justice  Re- 
search Institute  was  engaged  in  1992  by  NCRA  to  conduct  a  cost-benefit  analysis  of  all  relevant 
costs  in  the  deposition  process  utilizing  audio  recording,  court  reporters  using  computer-aided 
transcription,  and  video  recording. 

It  was  represented  by  NCRA  and  required  by  the  Institute  that  the  study,  evaluations  and 
conclusions  should  be  free  of  influence  and  unfettered  throughout  in  order  that  an  intellectually 
honest  inquiry  might  be  made.  The  Institute  can  report  here  that  those  requirements  have  been 
met. 

Methodology  of  the  Study 

There  is  rightly  a  desire  today  to  bring  the  cost  of  litigation  under  closer  scrutiny.   The  effort 
involved  in  a  cost-benefit  analysis  addresses  that  desire  because  it  concentrates  attention  on  basic 
issues.   Necessarily,  the  approach  to  the  subject  matter  is  detailed  and  methodical. 

This  study  involved  the  following  approach  to  the  information:  the  collection  of  data,  the 
construction  of  cost-benefit  analysis  models  and  ultimately  the  final  analysis  and  conclusions 
emanating  therefrom. 

(a)  The  study  commenced  with  an  exhaustive  literature  search  and  a  review  of  all  relevant 
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available  materials,  published  and  unpublished.   Research  facilities  consulted  included  the  libraries 
of  the  National  Center  for  State  Courts,  the  Federal  Judicial  Center,  the  United  Sutes  Court  of 
Appeals  for  the  Third  Circuit,  the  University  of  Pennsylvania  Law  School,  and  the  Philadelphia 
Bar  Association. 

(b)  It  was  determined  that  the  modest  information  available  from  secondary  sources  should 
be  enhanced  with  information  collected  from  contemporary  data  sites. 

(c)  Given  the  reality  of  time  constraints,  it  was  determined  that  three  locations  for  data 
collection  would  be  identified  by  Institute  staff.   The  criteria  for  data  collection  sites  were  then 
developed  and  locations  were  chosen  predicated  upon: 

(1)  Geographic  diversity. 

(2)  State  rules  of  practice  and  procedure  patterned  on  the  Federal  Rules. 

(3)  Access  to  data. 

(4)  The  presence  of  cooperative  contacts  in  the  jurisdictions  including  attorneys,  court 
reporters  and  audio/video  persons  knowledgeable  about  the  methods  being  studied. 

Based  upon  these  criteria  the  following  data  sites  were  selected: 

(1)  Birmingham,  Alabama 

(2)  Los  Angeles,  California 

(3)  New  Jersey 

(d)  Telephonic  discussions  with  participants  preceded  on-site  visits  to  each  data  collection 
location.   In-person  interviews  were  subsequently  conducted  with  attorneys  in  government  and  in 
private  practice,  the  latter  reflecting  large  firms  and  sole  practitioners  (representing  both  plaintiffs 
and  defendants).   Interviews  were  also  held  with  freelance  court  reporters,  audiotape  and  video- 
tape transcribers  and  video  technicians. 

(e)  Data  site  information  was  then  consolidated  with  all  other  knowledge,  permitting  the 
development  of  a  cost-benefit  analysis  model  and  the  resulting  final  analysis  and  conclusions. 


165 

II.  Cost  Centers  Attendant  to  Taking  and  Using  a  Deposition 
Introduction 

In  reviewing  and  analyzing  the  cost  figures  secured  from  the  data  sites,  we  have  documented 
recurring  and  expected  typical  "direct  costs"  for  a  given  method  of  l^.king  and  using  a  deposition. 
We  define  "direct  costs"  as  those  expenditures,  capital  or  recurring,  which  are  explicitly  acknowl- 
edged as  a  part  of  a  given  deposition  method. 

We  have  also  found  a  number  of  "hidden  costs."   A  "hidden  cost"  is  defined  as  a  cost  associ- 
ated with  producing  or  utilizing  a  deposition  which  is  not  patently  visible,  is  less  obvious  than  a 
direct  cost,  and  is  a  cost  which  may  be  shifted  to  government  at  large,  ux  payers,  attorneys  or  the 
litigants  themselves. 

In  this  section  of  the  report  we  identify  direct  and  hidden  cost  centers;  that  is,  the  nature  and 
identity  of  where  the  cost  for  making  and  utilizing  a  deposition  occur.    In  the  cost-benefit  analysis 
models  which  appear  later,  the  numbers,  or  dollar  costs,  are  described  with  particularity.   In  this 
section  we  have  also  addressed  cost  centers  for  audio  and  video  together.   Though  the  actual 
dollars  refiected  in  the  centers  differ  and  will  be  accounted  for  separately  in  the  cost-benefit 
analysis  model,  the  cost  centers  themselves  are  the  same. 

1.  Direct  and  Hidden  Costs  of  Audio  and  Video 

(a)  Direct  cost  centers 

•  A  setup  fee  and  daily  rate  for  recording  the  deposition  by  audiotape  or  videotape, 

•  The  cost  of  transcribing  the  tape. 

(b)  Hidden  Cost  Centers 

•  Cost  of  rental  or  purchase  of  playback  equipment  in  court. 

•  Cost  of  playback  equipment  in  judges'  chambers. 

•  Cost  of  playback  equipment  in  attorneys'  offices  (government  attorneys  and  private 
counsel). 

•  Cost  of  rental  or  purchase  of  playback  equipment  by  witnesses. 
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•  The  time  consumed  by  trial  and  appellate  judges  in  reviewing  a  tape. 

•  The  cost  to  litigants  of  additional  review  time  of  tapes  by  trial  counsel  which  attorneys 
have  estimated  increase  by  a  factor  of  three  to  four  times,  in  order  to  review  and  study  a 
tape  in  preparation  for  trial  in  contrast  to  a  hard  copy  transcript. 

2.  Direct  and  Hidden  Costs  of  a  Court  Reporter  Using  Computer-Aided  Transcription 

(a)  Direct  Cost  Centers 

•  The  cost  of  taking  and  transcribing  the  deposition. 

(b)  Hidden  Cost  Centers 

•  Mailing. 

•  Notary  fees. 
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III.  Qualitative  Considerations 
Introduction 

A  cost-benefit  analysis  tests  the  "soundness"  of  proposed  activities  by  a  calculation  of  the 
value  of  the  resources  to  be  employed  in  them  (the  cost)  which  is  compared  with  the  value  of  the 
goods  or  services  to  be  produced  (the  benefit).   Thus,  it  is  implicit  in  such  an  analysis  to  consider 
perceived  benefits  or  qualitative  considerations  along  with  costs. 

For  each  of  the  methodologies  of  making  and  utilizing  a  deposition,  we  indicate  here  a 
number  of  recurring  salient  points  from  our  findings  which  we  believe  are  important  qualitative 
considerations.   The  list  is  not  an  exhaustive  one:  rather,  it  reHccts  significant  points  garnered  in 
our  study  and  investigations. 

1.  Audio 

•  Not  a  single  attorney  interviewed  for  this  study  had  confidence  in  audiotape  depositions. 
One  attorney  even  admitted  that  if  the  questioning  was  "going  badly,"  he  would  cough  or  rustle 
papers  in  front  of  his  microphone  to  distort  the  subsequent  transcription. 

•  There  presently  does  not  exist  (nor  do  the  proposed  changes  to  Rule  30  address)  standards 
to  be  employed  in  the  taking  of  audiotape  or  videotape  depositions.    Neither  docs  the  rule  pro- 
posed address  certification  for  audio  or  video  operators.   In  many  states  before  a  court  reporter 
may  take  a  deposition,  he  or  she  must  be  a  certified  shorthand  reporter  who  has  passed  a  rigorous 
testing  process.   In  addition,  a  rigorous  testing  standard  is  maintained  by  the  National  Court 
Reporters  Association. 

•  Equipment  malfunctions  of  audio  equipment  do  occur.   One  intermediate  appellate  judge  in 
a  companion  study  who  has  been  listening  to  audiotapes  for  over  ten  years  told  us  that  there  had 
been  "no  discernable  improvement  in  the  quality  of  audiotapes  during  that  ten-year  period." 

•  Quality  audio  recording  equipment  is  expensive  and  requires  audio  technicians  Jto  charge  a 
premium  rate  in  order  to  get  a  return  on  their  investment.   Inferior  equipment  produces  inaudible 
and  unusable  results.   When  equipment  malfunctions  do  happen,  they  are  typically  a  result  of 
inadequate  maintenance,  operator  inexperience  or  flawed  tapes. 
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•  We  have  found  no  jurisdiction  that  would  permit  the  use  of  an  audiotape  deposition  without 
a  transcript  being  prepared  of  the  audiotape.   Thus,  a  second  fee  is  required,  and  frequently  at  a 
higher  rate,  by  a  transcriber  who  was  not  present  at  the  time  the  tape  recording  was  taken. 

•  Audio  recording  systems  are  not  computer  driven  nor  interconnected  with  computers.   The 
introduction  of  such  limited  vision  technologies  is  not  cost  efficient  and  delays  the  ultimate  com- 
putenzation  of  court  operations. 

•  Most  federal  trial  and  appellate  courts  do  not  have  audio  playback  equipment  available. 
Thus,  if  attorneys  wish  to  play  an  audiotape  to  a  court  or  jury,  they  must  secure  rental  equipment 
at  a  cost  to  the  litigants  and  often  with  uncertain  reliability. 

•  In  using  audiotape,  it  is  critical  to  purchase  high  fidelity  equipment  and  to  be  aware  of 
whether  the  transcriber  has  a  two-track  or  four-track  system  which  must  be  compatible  with  the 
recording  equipment.   Otherwise,  voices  become  mingled  and  sf)eak  over  the  top  of  one  another, 
rendering  an  accurate  transcription  impossible. 

•  The  quality  of  audiotapes  varies  greatly  and  impacts  accuracy.   Contributing  factors  include 
articulation  particles,  level  of  background  noise,  and  equipment  which  must  be  properly  main- 
tained 

2.  Video 

•  An  Alabama  attorney  noted  that  the  most  serious  potential  miscarriage  of  the  use  of  video- 
tape depositions  is  the  absence  of  any  standards  or  organized  rules  for  taking  video  depositions  or 
for  using  them  in  court. 

•  Most  all  of  the  qualitative  considerations  noted  for  audio  are  equally  applicable  to  videotape 
depositions. 

•  Attorneys  in  all  three  jurisdictions  studied  advised  that  video  was  a  "valuable  strategic  tool 
which  could  be  manipulated  to  make  a  certain  impact  on  a  jury." 

•  In  each  of  the  jurisdictions  studied,  both  state  and  federal  courts  require  that  a  video  deposi- 
tion submitted  in  court  must  be  accompanied  by  a  written  transcript.   Thus,  if  a  case  is  likely  to  go 
to  trial,  or  often  to  make  that  assessment,  counsel  must  have  the  transcript  prepared  either  at  the 
conclusion  of  the  deposition  being  taken  or  at  a  later  time  and  at  a  higher  rate. 
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•  One  attorney  expressed  concern  that  videotape  depositions  were  being  used  to  enable  law- 
yers "to  make  speeches  and  to  get  information  before  a  jury  that  otheruise  would  not  be  admis- 
sible."  This  attorney  added  that  it  puts  lawyers  "in  the  performance  mode  and  has  the  clear 
potential  to  pervert  justice." 

•  Audiotape  and  videotape  transcribers  as  well  as  court  reporters  advise  that  when  a  transcript 
is  prepared  after  the  fact  (i.e.,  sometime  after  the  taking  of  a  videotape),  the  cost  of  transcribing 
from  a  playback  machine  can  double  or  triple  the  cost  of  the  deposition. 

•  One  videotape  expert  commented  that  for  a  tape  to  be  used  in  court,  it  had  to  be  indexed 
and  edited.   He  advised  that  this  work  is  done  by  attorneys  and  paralegals  and  is  "a  very  expensive 
process. " 

•  Attorneys  in  ail  three  jurisdictions  advised  that  videotape  depositions  were  frequently  used 
to  intimidate  an  opponent's  witness.   One  attorney  advised  thai  when  he  and  his  client  arrived  for 
a  videotape  deposition,  the  office  was  set  up  like  a  movie  set  with  multiple  lights,  cameras  and 
staff.    He  advised  that  the  effect  on  his  client  was  one  of  "total  submission." 

•  A  government  attorney  in  Los  Angeles  advised  that  she  is  constantly  before  the  court 
seeking  protective  orders  to  prevent  videotaped  depositions  of  police  officers  and  other  public 
officials  whose  identity  must  be  protected.   This  attorney  maintained  that  this  consumes  "an  awful 
lot  of  the  court's  time  and  is  employed  solely  as  an  intimidating  tactic." 

3.  Reporter  Using  Computer-Aided  Transcription 

•  All  attorneys  interviewed  agreed  that  a  court  reporter-prepared  deposition  is  the  qualitative 
standard  for  accuracy  and  clarity  to  which  all  other  methods  must  be  compared. 

•  A  court  reporter  using  computer-aided  transcription  can  provide  both  a  hard  copy  transcript 
and  a  computer  disk  to  counsel. 

•  Computer  disk  depositions  may  be  loaded  into  counsels'  software  and  brought  to  court  for 
use  on  a  stand-alone  computer  or  as  a  part  of  a  computer-integrated  courtroom. 

•  A  recently  developed  technology  permits  court  reporters  to  provide  "compressed  tran- 
scripts" which  allow  four  to  nine  pages  to  be  printed  on  a  single  page  of  transcript. 

•  A  deposition  reported  by  a  court  reporter  can  produce  an  instantaneous  real  time  rough 
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copy  transcript. 

•  The  opportunity  to  clarify  words  and  phrases  at  the  time  of  taking  a  deposition  by  the 
presence  of  a  court  reporter  precludes  the  likelihood  of  inaudibles  which  cannot  be  transcribed 
later. 

•  It  is  acknowledged  universally  that  the  computer  is,  and  will  be,  the  centerpiece  of  informa- 
tion transmission  worldwide.   Thus,  a  computer-based  technology  for  depositions,  such  as  CAT, 
has  the  ability  to  be  integrated  with  other  computer-based  technologies,  thereby  expanding  options 
forjudges  and  attorneys. 

•  Immediate  deposition  transcripts  are  truly  only  possible  with  a  court  reporter  using  CAT 
since  the  other  two  methodologies  necessitate  a  two-step  process  of  recording  and  the  subsequent 
production  of  a  transcript  by  a  transcriber. 

•  All  parties  who  have  studied  the  various  methodologies  for  making  a  trial  court  record 
concur  that  attorneys  and  judges  work  most  efficiently  by  reviewing  the  written  word  either  in 
printed  transcript  form  or  on  a  computer  monitor.   As  has  been  pwinted  out  in  the  discussion  of  the 
other  methodologies,  the  availability  of  a  transcript  reduces  judges'  and  attorneys'  preparation 
time  by  a  factor  of  three  to  four. 
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'IV.  Cost-Benefit  Analysis  Models 
Introduction 

The  cost-benefit  analysis  models  are  derived  from  interviews  and  on-site  visits,  as  well  as 
from  available  secondary  resource  materials.   From  that  collection  of  sources  we  have  derived 
midrange  figures  for  all  cost  categories.  The  footnotes  in  the  three  models  constructed  indicate 
where  an  average  figure  between  high  and  low  costs  have  been  utilized. 

The  three  cost-benefit  analysis  models  which  follow  capture  the  costs  associated  with  the 
three  possible  uses  of  a  deposition.   The  first  model  is  predicated  on  a  factual  scenario  where  a 
deposition  is  taken,  but  the  case  settles,  and  it  is  never  utilized  in  a  trial  setting.   The  second 
model  contemplates  the  taking  of  a  deposition  and  the  use  of  that  deposition  m  a  trial  setting  when 
the  deposition  is  required  to  be  in  a  transcript  format.   The  last  model  presumes  a  deposition 
which  is  taken  and  used  in  court  and  in  the  instance  of  audio  and  video,  it  contemplates  the  un- 
usual situation  where  a  tape  is  used  without  a  written  transcript. 

For  the  sake  of  uniformity  and  order,  the  model  contemplates  one  five-hour  day  during  which 
150  pages  of  deposition  are  taken  by  an  attorney  whose  hourly  rate  is  $100  per  hour.  The  model 
does  not  contemplate  any  extra  charges  for  "waiting  time"  or  expedited  charges. 

Also,  we  note  here  and  in  the  footnotes  that  the  capital  cost  of  equipment  purchased  by 
attorneys  and  courts  (and  ultimately  the  cost  of  replacement  equipment)  should  be  amortized  over 
the  life  of  the  equipment  (5yrs)  to  derive  a  per  week  cost  of  the  equipment.   Data  supports  the 
figure  of  5.3  days  on  average  per  civil  trial. 

Lastly,  it  should  be  noted  that  the  model  does  not  address  certain  administrative  costs,  includ- 
ing the  cost  of  audiotapes  and  videotapes  and  the  storage  of  tapes  which,  as  noted  elsewhere,  is  a 
matter  of  very  real  consideration  both  in  attorneys'  offices  and  in  the  courts. 
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Cost  of  Deposition  Not  Used  in  Court 


$3000 


$2500 


$2000 


$1500 


$1000 


$500 


$0 


Reporter  Audio 


Video 
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Cost-Benefit  Analysis  Model  -  I 
Deposition  Not  Used  in  Court 

One  Day  and  150  Pages  of  Deposition 


The  costs  of  audio,  video  and  a  court  reporter  using  CAT  when  the  deposition 

is  not  used  in  court. 


Reporter 
Audio  Costs        Video  Costs  Costs 


Taking  deposition  and  setup  charges  362'  LOGO-  495' 

Attorney  review  time  900*  900*  300' 


Cost  of  Attorney's  Playback 

Equipment  for  One  Week  2.80"  10' 


Totals  1,265  1,910  795 


'Rates  found  were  a  high  of  $375  and  a  low  of  $350. 

"Rates  found  were  a  high  of  $  1 ,500  and  a  low  of  $500. 

'Rates  found  were  a  high  of  $4.15  and  a  low  of  $2.44  per  page.    In  most  jun.sdictions,  such  as  California,  an 

additional  appearance  fee  is  not  charged.    In  limited  area.s  where  a  fee  is  charged,  the  average  cost  is  $50. 

■"Evidence  that  attorney  review  lime  increased  by  factor  of  3  to  4.    Nine  (9)  hours  at  $100  per  hour. 

'Three  (3)  hours  at  $100  per  hour. 

'Average  cost  of  standard  ca.ssette  playback  equipment  is  $336.    Amortized  over  the  five-year  life  of  equipment,  the 

cost  for  one  week  is  $2.80. 

'Cost  of  a  HI-FI  video  player,  monitor  and  video  cart  is  $1,200.   Amortized  over  the  five-year  life  of  equipment,  the 

cost  for  one  week  is  $10. 
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Cost  of  Deposition  Introduced  in 
Court  With  a  Transcript 


$3000 


S2500 


$2000 


$1500 


$1000 


$500- 


Reporter  Audio 


Video 
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Cost-Benefit  Analysis  Model  -  II 
Deposition  Introduced  in  Court  With  a  Transcript 

One  Day  and  150  Pages  of  Deposition 


The  costs  of  audio,  video  and  a  court  reporter  using  CAT  when  the  deposition 
is  introduced  in  court  with  a  transcript. 

Reporter 
Audio  Costs        Video  Costs  Costs 

The  total  costs  of  taking  and 
reviewing  a  deposition  are  reflected 
in  Cost-Benefit  Analysis  Model  -  I  1,265  1.910  795 


Cost  of  transcript  preparation  315'  443-  (P 


Touls  1.580  2.353  795 


'Rates  found  for  transcribing  an  audiotape  after  the  fact  are  a  low  of  $2.25  and  a  high  of  $4.05.    100  paces  at  $3. 15. 
"Rates  found  for  transcribing  a  videotape  after  the  fact  were  a  high  of  $5.43  per  page  and  a  low  of  $3.43.    100  pages 
times  $4.43. 
'Transcnpt  cost  previously  accounted  for  in  Cost-Benefit  Analysis  Model  -  I 
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Cost  of  Deposition  Introduced  in 
Court  Without  a  Transcript 


$3000 


$2500 


$2000 


$1500 


$1000 


$500 


Reporter  Audio 


Video 
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Cost-Benefit  Analysis  Model  -  III 
Deposition  Introduced  in  Court  Without  Transcript 

One  Day  and  150  Pages  of  Deposition 


The  costs  of  audio,  video  and  a  court  reporter  using  CAT  when  the  deposition 
is  introduced  in  court  without  a  transcript.'  


Reporter 
Audio  Costs        Video  Costs  Costs 


The  total  costs  of  taking  and 
reviewing  a  deposition  are  reflected 

in  Cost-Benefit  Analysis  -  I  1,265  1.910  795 


-Cost  of  rental  equipment  to  play  tape 

in  the  courtroom  70  90  0* 


Cost  of  judges'  playback  equipment 

for  one  week  2.80*  10* 


Totals  1,338  2,010  795 


'Our  study  reveals  that  rarely,  if  ever,  is  an  audiotape  or  videotape  submitted  in  evidence  in  stale  or  federal  courts 

without  a  transcript. 

^Most  trial  courts  do  not  have  audio  and  video  equipment  available  for  civil  cases.   Costs  reflect  average  rentals 

without  the  presence  of  a  professional  technician. 

'Hard  copy  transcnpt  -  no  equipment  required. 

^See  Cost-Benefit  Analysis  Model  -  I  for  explanation  of  cost  of  equipment. 
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V.  Analysis  and  Conclusions 

As  the  cost-benefit  analysis  models  reveal,  the  cost  of  recording  a  deposition  by  a  court 
reporter  using  computer-aided  transcription  is  the  least  costly  method  across  the  board.    This  is 
true  whether  the  deposition  is  taken  and  the  case  settles  or  whether  a  transcript  is  subsequently 
made  of  an  audiotape  or  videotape  or,  even  in  the  rare  instance,  where  an  audiotape  or  videotape 
is  utilized  without  a  transcript  in  court. 

The  case  which  is  made  quantitatively  is  fully  compatible  with  the  theme  and  import  of  the 
Civil  Justice  Reform  Act  of  1990.   That  legislation  admonishes  the  Judicial  Branch  to  fashion 
methods  and  procedures  which  bring  about  a  reduction  in  the  cost  of  civil  litigation.  Thus,  it 
would  seem  contrary  to  other  cost  reduction  movements  within  the  Third  Branch  to  undertake  an 
initiative  inherent  in  proposed  changes  to  FRCP  30(b)(4)  which  would,  in  fact,  increase  the  cost 
of  civil  litigation. 

Once  the  quantitative  issues  have  been  fully  addressed,  the  qualitative  case  for  a  deposition 
prepared  by  a  court  reporter  using  computer-aided  transcription  is  seen  in  overwhelming  terms. 
The  hard  copy  transcript  is  clearly  the  most  efficient  vehicle  forjudges  and  lawyers  who  are 
trained  to  review  the  written  word.   Additionally,  the  automated  features  of  depositions  on  com- 
puter disk  enable  that  medium  to  be  used  in  the  most  advanced  and  technologically  based  court- 
rooms of  the  present  and  of  the  future. 
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The  Justice  Research  Institute 

The  Institute  (JRI)  is  nonpartisan  and  is  incorporated  under  the  nonprofit  corporation 
law  of  1988  in  the  Commonwealth  of  Pennsylvania.    Its  purposes  include  research, 
management  consultancy,  and  education  for  improving  the  administration  of  justice  in 
federal,  state,  and  foreign  justice  systems. 

Its  principals  have  provided  research  and  consultancies  to  numerous  justice  system 
entities  including  the  Federal  Judicial  Center,  the  congressionally  mandated  National 
Commission  on  Judicial  Discipline  and  Removal,  and  the  Judicial  Conference  of  the  United 
States  Committee  on  Long-Range  Planning.   The  Institute  has  also  contributed  to  the  work  of 
the  Carnegie  Commission  on  Science  and  Technology  in  Judicial  and  Regulatory  Decision 
Making,  and  the  National  Academy  of  Public  Administration. 

JRI  conducted  an  analysis  and  made  recommendations  respecting  cost  and  delay  in 
civil  litigation  in  the  United  States  District  Court  for  the  Southern  District  of  California  and 
the  District  Court  of  the  Virgin  Islands  of  the  United  States.'    The  Institute  also  recently 
assisted  the  senior  staff  officers  of  the  Supreme  Court  of  the  United  States  in  developing  that 
institution's  first-ever  mission  statement  and  strategic  plan  for  operations. 

Staffed  by  MBAs  as  well  as  attorneys  and  former  court  executives,  the  primary 
consulting  focus  of  the  Institute  is  the  introduction  of  sound  business  practices  into  justice 
system  infrastructures.    The  applied  experience  and  expertise  of  its  principals  in  state  and 
federal  court  management  combine  to  make  the  Justice  Research  Institute  the  only 
organization  of  its  kind  in  the  United  States  with  researchers  who  also  have  had  successful 
hands-on  experience  in  court  systems. 

The  Institute  is  headed  by  William  K.  Slate,  II,  who  has  over  20  years  of  policy, 
management  and  research  experience  in  both  sute  and  federal  courts.    An  attorney  with  an 
M.B.A.  from  the  Wharton  School  of  the  University  of  Pennsylvania,  Mr.  Slate  served  as 
director  of  the  congressionally  chartered  Federal  Courts  Study  Committee,  which  undertook 
the  first  comprehensive  study  of  the  federal  court  system  and  its  relationship  to  sute  courts  in 
the  history  of  the  nation. 


'Cost  and  delay  reductions  in  civil  litigation  were  mandated  by  Congress  in  the  Judicial 
Improvements  Act  of  1990.  codified  at  28  U.S.C.  §§  471  -  482. 
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Executive  Summary 

This  report  considers  tiie  principal  metiiodologies  einploved  today  in  the  taidng  of 
depositions,  namely,  an  official  court  reporter  utilizing  computer-aided  transcription  (CAT) 
and,  to  a  lesser  degree,  videotaping.    Its  focus  is  upon  the  accuracy  of  the  process,  and,  as 
noted  in  the  Introduction,  "accuracy"  is  not  one  dimensional. 

Principal  among  the  report's  findings  are  the  following: 

•  Accuracy  should  be  the  stuiidard  for  selecting  a  deposition  nicthodoiogy. 

Both  historically  and  at  the  present,  a  court  reporter  deposition  is  the  qualitative 
standard  for  accuracy  and  clarity.    A  court  reporter's  goal  is  verbatim 
transcription--that  is  the  federal  standard.    Videotaping  transcription,  by  contrast, 
has  sought  and  been  content  with  a  standard  based  on  the  concept  of 
"faithfulness,"  or  a  faithful  representation  of  what  was  said  at  a  legal  event. 

•  The  deposition  process  should  not  be  relegated  to  a  lesser  standard  than  other 
aspects  of  court  proceedings. 

It  should  not  be  lost  on  policymakers  considering  rules  related  to  depositions  that 
depositions  admitted  into  court  must  invariably  be  in  transcript  format;  trial  couns 
require  court  reporters  for  "important"  cases;  and  appellate  courts,  in  the  federal 
court  system,  and  almost  without  exception  in  state  court  systems,  will  not  permit 
videotapes  only  but  require  hard  copy  transcription. 

•  The  congressionally  mandated  Civil  Justice  Reform  Act  of  1990  requires 
United  States  district  courts  to  reduce  the  cost  of  civil  litigation. 

A  recent  cost-benefit  analysis  of  methods  of  taking  depositions  found  that  across- 
the-board  court  reporter  depositions  were  the  least  expensive  to  the  entire  system. 
It  would  be  in  conflict  with  the  Civil  Justice  Reform  Act  to  promulgate  a  rule 
which  would  increase  the  cost  of  civil  litigation  while  in  no  demonstrable  fashion 
enhancing  levels  of  accuracy. 


• 


The  computer  character  of  a  CAT  deposition  is  compatible  today  with 
automated  courts  and  law  offices. 

Videotape  depositions  are  not  computer  compatible,  and  their  use  insures  that  cost 
will  be  increased  to  court  systems,  clients,  and  attorneys  while  forestalling 
system  wide  automation. 

*    The  storage  life  of  videotapes  is  unknown  and  is  a  matter  of  concern  to 
federal  officials,  including  those  at  the  Library  of  Congress. 

Delay  in  the  transcription  of  a  videotape  raises  serious  questions  about  storage  life 
of  the  tape,  the  quality  of  the  tape  and  equipment  at  the  original  taping,  and  a 
substantial  increase  in  transcription  costs. 
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Introduction 

This  report  is  about  accuracy  in  the  process  of  taking  depositions    Its  focus  is  upon  two 
methodologies,  namely,  court  reporter-prepared  depositions  utilizing  computer-aided 
transcription  and  videotaping.    While  audio  depositions  are  possible,  we  have  found  only  one 
instance  of  their  use.' 

This  report  relies  on  empirical  research,  including  the  review  of  pertinent  statutes, 
cases,  treatises  and  studies,  and  also  upon  field  research  in  Alabama,  California  and  New 
Jersey  undertaken  by  JRI  in  1992  in  conducting  a  cost-benefit  analysis  of  the  cost  of 
depositions.    The  referenced  field  research  included  interviews  with  attorneys  in  government 
and  private  practice,  tape  transcribers,  court  reporters  and  videotape  operators.    The  1992 
Institute  study  is  the  sole  source  in  the  literature  of  an  examination  of  the  cost  and  qualitative 
considerations  of  the  deposition  process. 

As  indicated  in  this  report,  notions  of  accuracy  encompass  issues  beyond  definitions  and 
standards  to  include  the  integrity  of  the  storage  of  deposition  mediums;  the  time  required  for 
participants  to  review  a  deposition;  the  computer  compatibility  of  deposition  formats  with 
courts  and  law  offices;  and  even  costs  when  juxtaposed  with  a  prospect  of  policymakers 
encouraging  a  more  costly  method  which  brings  no  promise  of  enhanced  accuracy. 


'Although  a  1983  evaluation  of  audiotape  in  district  courts.  A  Comparative  Evaluation  of 
Stenographic  and  Audiotape  Methods  for  United  States  District  Court  Reporting,  by  J. 
Michael  Greenwood,  Julie  Horney,  M.  Daniel  Jacoubovitch,  Frances  B.  Lowenstein,  and 
Russell  R.  Wheeler,  Federal  Judicial  Center,  July  1983,  concluded  that  "given  appropriate 
management  and  supervision,  electronic  sound  recording  can  provide  an  accurate  record  of 
proceedings  at  reduced  costs  ...,"  that  report  received  formidable  criticism  of  its  statistical 
methodology  and  cost  analysis  from  no  less  an  authority  than  Coopers  and  Lybrand  (letter 
and  report  of  September  20,  1983).   That  report  concluded,  "In  terms  of  cost,  the  Federal 
Judicial  Center's  study  has  serious  shortcomings.    Until  these  are  corrected,  any  findings  on 
accuracy  will  not  demonstrate  the  cost  effective  feasibility  of  audio  recording  as  a 
replacement  for  the  current  functioning  court  reporting  system." 

It  is  also  particulariy  noteworthy  that  although  audiotape  has  been  allowed  in  federal 
district  courts  since  1984,  according  to  the  Administrative  Office  of  U.S.  Courts,  as  of 
October  1991,  only  53  active  judges  out  of  540  employed  a  full-time  operator  for  ER  record 
making.   Thus,  one  may  conclude  that  federal  judges  have  not  been  enthusiastic  in  embracing 
taping  methods  over  official  court  reporters. 
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1 .    Accuracy    - 

(a)  Definition  of  Terms 

The  statute  governing  proceedings  in  United  States  district  courts  requires  that  they 
"shall  be  recorded  verbatim."'   The  dictionary  standard  of  verbatim  is  "word-for-word."'' 

The  statute  further  specifies  the  situations  in  which  transcripts  should  be  produced  from 
the  record  and  states  that  the  certified  transcript  "shall  be  deemed  prima  facie  a  correct 
statement  of  the  testimony  tatcen  and  the  proceedings  had,"  and  hence  accurate.' 

Thus,  the  statute  calls  for  a  "verbatim  record"  and  for  a  transcript  that  is  "a  correct 
statement"  of  both  the  testimony  and  of  other  aspects  of  the  proceedings. 

Evaluations  of  alternative  techniques  for  court  record  making  (including  depositions) 
have  traditionally  used  accuracy  (of  the  record  and  the  transcript  made  from  it)  as  a  central 
evaluation  criterion.    Accuracy  "refers  to  the  legal  concept  of  a  verbatim  record,  and  it 
presupposes  that  what  a  court  reporter  does  is  record  word-for-uord  what  was  said..."* 

The  importance  of  accuracy  in  court  proceedings  was  captured  by  the  following 

quotation  from  Judge  Levin  H.  Campbell,  former  chief  judge  of  the  First  Circuit  Court  of 

Appeals  and  former  chairman  of  the  Judicial  Conference  Subcommittee  on  Supporting 

Personnel.    His  statement  appears  in  a  letter  of  November  30.  1981,  to  William  J.  Anderson 

of  the  General  Accounting  Office: 

"The  maintenance  of  a  record  of  proceedings  in  a  trial  court  is  absolutely 
essential  to  the  working  of  our  judiciary.    There  can  be  no  meaningful  right  of 
appellate  review  without  an  accurate  trial  record.    Our  aim,  therefore,  must 
not  be  just  to  report  court  proceedings  in  the  cheapest  possible  way  but  to  do 
so  in  the  way  best  calculated  to  advance  the  administration  of  justice. 
Electronic  sound  recording  may  eventually  prove  to  be  such  a  method.    But  if 
the  present  system  of  recording  court  proceedings  were  to  be  replaced  by  a 


'28  U.S.C.  §  753(b);  see  also  two  federal  cases  explaining  "accuracy":    U.S.  v.  Taylor. 
607   F.2d  153  (1979)  and  U.S.  v.  Perkins.  498  F.2d,  1054  (1974). 

''Webster's  New  Collegiate  Dictionary. 

*28  U.S.C.  §  753B;  Federal  Courts  Improvement  Act  of  1982  §  401(a). 

^Videotaped  Trial  Records,  a  publication  of  the  National  Center  for  State  Courts,  p.  50 
(1990). 
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markedly  inferior  system,  the  financial  savings  would  be  vastly  outweighed  by 
devaluation  of  our  system  of  justice."^ 

Historically,  court  reporters  using  stenographic  equipment  have  been  the  standard  for 
accuracy.  This  was  true  even  before  the  advent  of  computer-aided  transcription,  which,  as 
will  be  related  subsequently,  enhances  a  court  reporter's  level  of  accuracy. 

A  limited  number  of  "head-to-head"  encounters  between  stenographic  and  tape  methods 
(employing  the  use  of  a  tape  followed  by  a  transcriber  preparing  a  transcript)  have  occurred. 
When  they  did,  the  accuracy  of  court  reporters  inevitably  prevailed. 

In  a  1971  New  York  study,  several  days  of  the  same  court  proceedings  were  recorded 
by  stenographic  and  audiotape  methods.    A  subset  of  the  transcript  pages  produced  on  the 
basis  of  these  records  was  compared  for  accuracy.    The  committee  members  (judges, 
lawyers,  and  administrators)  stated,  among  other  things,  that  the  steno-based  transcripts  were 
more  accurate  and  that  the  audio-based  transcripts  more  often  omitted  complete  statements  of 
participants  and  misidentified  speakers  than  did  the  steno-based  transcripts.* 

In  1972,  Los  Angeles  Superior  Court  undertook  a  comparative  study  at  the  suggestion 
of  the  state  legislature.    Fifteen  days  of  proceedings  were  recorded  by  both  audiotape  and 
stenographic  methods.    Some  2,000  pages  of  transcripts  were  typed  on  the  basis  of  records 
produced  by  stenographic  and  audiotape  methods,  418  pages  of  which  were  subjected  to 
detailed  analysis.    Discrepancies  between  the  audio  and  steno-based  transcripts  were  checked 
against  the  sound  recordings.    The  researchers  found  that  the  steno-based  transcripts  "in  all 
but  two  tests  proceedings,  performed  with  a  higher  degree  of  accuracy  than  the  paralleled- 
tested  reporting/recording  systems."' 


'General  Accounting  Office,  Federal  Court  Reporting  System  (1982). 

'The  commission  was  appointed  by  the  presiding  justices  of  the  appellate  divisions  of 
New  York's  first  and  second  judicial  departments.    See  Report  of  the  Committee  to  Evaluate 
Electronic  Recording  Techniques  (1971). 

'Superior  Court,  County  of  Los  Angeles,  Recording  and  Transcription  of  Los  Angeles 
Superior  Court  Proceedings  (1972). 
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As  a  part  of  a  1981  study  conducted  by  the  Utah  State  Court  Administrator's  office, 
one  trial  lasting  several  days  was  recorded  on  a  tour-track  audiotape  recorder.    The  transcript 
was  produced  from  the  audiotape  and  compared  with  the  steno-based  transcript,  which  was 
the  standard  by  which  the  accuracy  of  the  audio-based  transcript  was  determined.    Those 
conducting  the  study  found  107  errors  and  omissions  in  the  audio-based  transcript  and 
concluded  that  the  "high  number  of  errors  appearing  in  the  study  sample  renders  the  record 
suspect  and  the  integrity  of  the  system  diminished.    Should  the  appellate  court  be  compelled 
to  base  its  decision  on  an  incomplete  and  unreliable  record,  it  would  have  to  do  so  on  less 
than  the  total  evidence  presented  at  trial  or  upon  conjecture  as  to  uhat  may  have  been."'" 

Lastly,  in  a  1992  cost-benefit  analysis  study  of  the  deposition  process  by  JRI  in 
Alabama,  California  and  New  Jersey,  all  attorneys  inter\  iewed  agreed  that  a  court  reporter- 
prepared  deposition  is  the  qualitative  standard  for  accuracy  and  clarity  to  which  all  other 
methods  must  be  compared. 

(b)   Accuracy  vs  Faithfulness 

A  more  recent  assessment  of  video  recording"abandoned  notions  of  "accuracy"  because 

it  "...  proved  to  require  a  system  of  discrepancy  classifications  that  is  complex,  expensive  to 

undertake  and,  ultimately,  subjective."'-    In  lieu  of  accuracy  comparisons,  video  proponents 

have  substituted  "faithfulness."" 

"The  concept  of  a  faithful  representation  of  what  was  said  or  experienced  at 
the  legal  event  is  the  genuine  distillation  of  the  true  meaning  of  the  verbatim 
record..."'^ 


'"The  results  of  this  test  were  reported  in  a  January  25,  1982,  memorandum  from 
Richard  V.  Peay.  Utah  State  Court  Administrator,  to  Utah  Senator  Kay  Cornaby  of  the  Joint 
Executive/Judicial  Appropriation  Subcommittee  on  "Studies  Regarding  Shorthand  Reporters 
in  the  Utah  District  Court." 

"Videotaped  Trial  Recordings,  a  publication  of  the  National  Center  for  State  Courts, 
p. 51  (1990). 

'-Ibid. 

"Ibid. 

'••Ibid. 
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On  their  face,  the  terms  "accuracy"  and  "faithfulness"  are  not  synonyms.    Indeed,  it  is 
an  oxymoron  to  suggest  that  accuracy  of  a  proceeding  is  reflected  in  the  distillation  of  the 
true  meaning  of  the  verbatim  record.   This  is  not  the  standard  for  court  reporter-prepared 
depositions. 

A  methodology,  such  as  video,  which  relies  on  "faithfulness,"  as  contrasted  with 
"accuracy,"  suggests  a  diminution  of  standards;  and  as  the  "faithfulness"  definition 
indicates,  a  "...  distillation  of  the  true  meaning  of  the  verbatim  record"  is  not  "accuracy"  in 
terms  of  a  verbatim,  word-for-word  transcription. 

(c)   Standards  to  Ensure  Accuracy 

A  number  of  important  foundation  questions  related  to  accuracy  must  be  addressed  by 
decision  makers  respecting  performance  standards  employed  in  the  use  of  stenographic  or 
videotape  deposition  methodologies.    Court  reporters  employing  computer-aided  transcription 
(CAT)  in  a  competitive  market  place  must  exhibit  proficiencies  and  certification  standards  in 
order  to  qualify  and  compete  for  deposition  business.'*   By  contrast,  videotape  operators  have 
no  standards  for  the  equipment  to  be  utilized,  nor  the  setting  in  which  videotapes  will  be 
recorded.    Also,  there  are  no  judicial  or  governmental  standards  for  proficiency  of  video 
operators.    Similarly,  transcribers  who  will,  when  needed,  prepare  a  transcript  from  a 
videotaped  deposition  are  unregulated." 

Instances  of  videotape  equipment  failure  and  defective  tapes  in  court  and  under 
controlled  conditions  are  numerous.'^  These  facts  raise  serious  questions  about  opportunities 


"The  author  of  a  National  Center  for  State  Courts  report  on  videotaping  summarizes  the 
views  of  Professor  Saari  by  observing  "The  union  of  understanding  between  court  reporter 
and  lawyer  about  what  is  relevant  to  the  record  is  central  to  Saari 's  argument  that  court 
reporters,  like  lawyers,  are  professionals.,"  Videotape  Trial  Records,  p.  96  (1990). 

'*We  have  found  no  certification  boards  on  standards  for  transcribers. 

"In  a  1992  study,  a  Kentucky  court  administrator  despaired  that  a  problem  with 
videotaping  was  that  "...  the  courtroom  monitor  frequently  does  not  know  when  a  breakdown 
is  occurring.   Thus,  some  days  we  may  have  pictures  without  sound,  and  on  other  days, 
sound  without  clear  pictures  ..."  Court  Reporting  Technologies:    A  Cost-Benefit  Analysis 
and  Qualitative  Assessment.  JRI,  p.  22  (1992). 


187 


for  equipment  failures  in  lawyers'  offices  and  liie  impaci  on  the  justice  system  when  there  is 
a  delay  between  videotaping  and  transcription. 

Also,  the  integrity  and  accuracy  of  the  record  being  produced  is  more  likely 
compromised  by  the  involvement  of  multiple  parties,  i.e.  a  videotape  operator  and  a 
transcriber'*  as  contrasted  with  one  individual  both  taking  down  and  preparing  a  transcript 
based  upon  computer-aided  technology  and  the  reporter's  own  built-in  CAT  dictionary. 

In  addition,  because  the  CAT  methodology  records  the  words  in  writing  simultaneous  to 
their  being  spoken,  produces  an  instantaneous  unedited  hard  copy  transcript,  with  the 
proceedings  being  stored  on  a  computer  disk  for  furilier  use  by  attorneys  and  judges,  the 
process  is  self-contained,  and  the  integrity  and  accuracy  of  depositions  is  greatly  enhanced. 

It  is  acknowledged  universally  that  the  computer  is,  and  will  be,  the  center-piece  for 
information  transmission  woridwide.    Law  offices,  courts  and  government,  at  all  levels,  are 
increasingly  being  computerized.    Thus,  it  is  important  for  policymakers  not  to  encourage  the 
use  of  systems  which  will  forestall  or  impede  the  computerization  of  court  record  making, 
stunting  opportunities  for  system  advancement  compatible  with  other  branches  of  government 
and  the  private  sector,  and  actually  costing  government  and  the  public  more  money  over 
time. 

Also,  a  CAT  deposition  is  readily  usable  today  as  a  component  of  a  computer-integrated 
courtroom  (CIC).   The  emergence  and  growth  of  CIC  courtrooms  is  taking  place  in  both 
state  and  federal  court  systems. 

2.    The  Deposition  Process 

The  practice  of  deposing  witnesses  and  the  reliance  upon  the  deposition  in  the 
settlement  or  progress  of  a  case  essentially  is  manifest  in  one  of  two  scenarios:    (I)  the 


'*The  problems  for  transcribers  relying  on  tapes  is  highlighted  by  a  statement  printed 
here  in  its  entirety  from  the  chief  of  reporting  services  in  New  Jersey  to  transcribers:  "The 
terms  'indiscernible'  and  'inaudible'  can  no  longer  be  used  in  Superior  Court  transcripts. 
Transcribers  must  listen  to  each  track  of  the  tape  until  they  can  discern  what  was  said.    The 
only  exception  to  this  is  that  the  term  'indiscernible'  may  be  used  when  it  is  clear  something 
was  said  that  is  part  of  the  record  and  no  track  recorded  it."    Superior  Court  of  New  Jersey, 
Appellate  Division,  Unpublished  memorandum  to  transcribers  (dated  October  2,  1991). 
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deposition  is  taken,  is  utilized  by  tiie  parties  for  settlement  or  trial  preparations  and  is  not 
introduced  at  trial;  (2)  the  same  process  is  replicated,  and  the  deposition  is  introduced  at 
trial. 

In  studies  conducted  by  the  Institute  within  the  past  12  months  as  referenced  earlier,  the 
deposition  process  was  examined  in  the  states  of  Alabama,  California,  and  New  Jersey. 
Attorneys  were  interviewed  who  practice  in  both  federal  and  state  courts.    Although 
videotape  depositions  were  infrequently  employed,  they  were  never  introduced  into  court  in 
any  of  the  jurisdictions  without  an  accompanying  printed  transcript."  Thus,  the  reality  is 
that  if  a  deposition  is  going  to  be  used  in  court,  it  will  be  transcribed.    One  could  therefore 
conclude  that  the  use  of  deposition  methods  other  than  by  a  court  reporter  using  CAT  places 
one  in  a  kind  of  "Russian  roulette"  where  one  is  wagering  on  the  odds  that  a  deposition  will 
not  be  used  at  trial. 

Even  when  a  deposition  is  not  introduced  in  court,  if  it  is  going  to  be  utilized  it  must  be 
reviewed.    If  review  time  of  a  videotape,  as  even  videotape  proponents  acknowledge,  takes 
three  to  four  times  longer  than  reviewing  a  transcript,  then  opportunities  for  error  and 
inaccurate  conclusions  are  increased.'"  Quite  obviously,  additional  review  time  results  in 
additional  charges  and  costs  to  clients. 


"Attorneys  in  Alabama  reported  that  for  reasons  which  are  inexplicable,  a  practice 
commenced  of  videotaping  physicians'  depositions.    Attorneys  in  California  (in  private 
practice  and  in  government)  advised  that  videotaping  was  frequently  employed  as  an 
intimidating  tactic. 

'"In  discussing  "ease  of  review,"  the  National  Center  for  State  Courts'  study  on 
videotaping  found,  "The  fact  that  a  videotaped  record  is  more  difficult  to  review  is  obvious 
to  anyone  who  compares  the  two  experiences,  and  no  conclusion  from  the  evaluation 
emerged  as  clearly  as  this  one:    attorneys  and  judges  do  not  like  to  work  with  the  tape 
routinely,  and  there  is  nearly  universal  agreement  that  it  is  more  time-consuming  to  work 
with  a  videotape  than  with  a  written  transcript.."  Videotaping  Trial  Records,  p.  54  (1990). 
Also,  see  The  Cost  of  Depositions:    A  Cost-Benefit  Analysis,  at  p.  9,  JRI  (1992)  where 
transcribers  and  court  reporters  advised  that  "...  when  a  transcript  is  prepared  after  the  fact 
(i.e.,  sometime  after  taking  a  videotape),  the  cost  of  transcribing  from  a  playback  machine 
can  double  or  triple  the  cost  of  the  deposition." 
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3.  The  Storage  of  Tapes,  Hard  Copy  and  ASCII  Disks 

The  "future"  accuracy  as  related  to  the  long-term  life  and  dependability  of  videotapes  is 
literally  unknown.  The  National  Archives  and  the  Library  of  Congress  are  studying  the 
issue,  but  no  credible  source  (the  only  exception  is  vendors)  is  willing  to  even  venture  a 
qualifying  estimate  of  the  life  of  a  tape.  It  is  known  and  documented  that  tapes  become 
brittle  and  "bleed  through"  unless  kept  in  climate  controlled  conditions,  free  of  dust  and 
humidity.  In  an  earlier  study  conducted  by  the  Institute,  it  was  documented  that  tapes  are 
usually  kept  on  open  shelves  or,  at  best,  in  metal  filing  cabinets. 

In  contrast,  the  hard  copy  life  of  depositions  substantially  exceeds  the  ten  years  required 
in  most  jurisdictions  for  court  reporters  to  retain  their  case-related  notes  and  materials. 
Additionally,  today  attorneys  may  opt  for  an  ASCII  disk  (computer  compatible)  in  addition  to 
or  in  lieu  of  hard  copy.    As  indicated  earlier,  the  computer  compatibility  of  an  ASCII  disk, 
in  concert  with  its  having  been  contemporaneously  transcribed,  underscores  the  integrity  and 
accuracy  of  the  document. 

4.  The  Uhimate  Need  for  a  Transcript  at  Trial  and  on  Appeal 

The  importance  and,  indeed,  the  requirement  for  transcripts  and  the  involvement  of 
court  reporters  at  trial  and  the  requirement  of  transcripts  on  appellate  review  should  not  be 
lost  on  policymakers  contemplating  related  rules  changes: 


•  Proponents  of  options  other  than  court  reporters  invariably  acknowledge  that  court 
reporters  should  be  available  for  "important  civil  cases  and  criminal  trials."   This 
was  yet  again  acknowledged  in  the  1991  Supreme  Court  Report  of  the  State  of  New 
Jersey  where  the  report  called  for  the  use  of  other  methods,  but  said  that  official 
court  reporters  should  continue  to  make  the  record  in  "...  capital  cases,  most  jury 
trials,  and  some  exceptional  non-jury  trials  ..." 

•  As  to  appellate  review,  both  federal  and  state  intermediate  and  supreme  courts,  with 
very  few  exceptions,  require  a  hard  copy  transcript  of  all  proceedings  under  review. 
Every  federal  circuit  and  state  supreme  courts  in  New  Jersey,  Michigan  and  most 
other  states  have  such  a  requirement. 

•  A  chairman  of  the  Civil  Rules  Subcommittee  of  the  Judicial  Conference  of  the 
United  States  acknowledged  in  a  May  I,  1992,  letter  to  the  chairman  of  the 


190 


Standing  Committee  on  Rules  of  Practice  and  Procedure  that  "none  of  the  published 
amendments  has  received  a  larger  number  of  objections  than  the  proposal  relieving 
parties  from  the  necessity  of  obtaining  court  approval  or  agreement  of  other  parties 
as  a  condition  to  taking  depositions  by  non-stenographic  means."   The  chairman 
goes  on  to  say,  however,  that  any  objections  to  the  proposed  amendments  have  been 
adequately  dealt  with  because  new  Rule  30(b)(4)  permits  "...  other  parties  to 
arrange  for  a  stenographic  transcription  if  they  choose  to  do  so  and  require  a  party 
proposing  to  use  video  or  audio  recordings  at  trial  to  prepare  and  furnish  to 
adversaries  and  the  court  a  transcript  of  the  portions  to  be  offered."   Thus,  once 
again,  the  importance  and  value  of  transcripts  is  underscored. 

In  the  face  of  facts  disclosing  that  depositions  admitted  at  trial  are  required  to  be  in 
written  transcription  format;  court  reporters  preparing  transcripts  are  required  for  all 
"important"  cases;  and  appellate  and  supreme  courts  invariably  require  hard  copy  transcripts 
and  do  not  permit  videotapes,  the  question  immediately  arises  as  to  why  the  taking  of 
depositions  should  be  relegated  to  a  lesser  standard,  and  does  the  differentiation  in  practices 
suggest  that  accuracy  and  accessibility  are  important  at  the  trial  and  appellate  levels,  but  are 
any  less  an  issue  at  the  pretrial  stage.    In  view  of  the  increasing  importance  of  the  settlement 
of  cases  in  light  of  growing  civil  caseloads,  accurate  and  accessible  depositions  would  appear 
to  take  on  heightened  importance  in  the  civil  justice  arena.'' 

5.    The  Cost  of  Depositions 

In  1992,  the  Justice  Research  Institute  conducted  a  cost-benefit  analysis  study  and 
constructed  cost-benefit  analysis  models  for  depositions  by  audio,  video  and  court  reporter. 
The  models  considered  depositions  taken  but  not  used  in  court,  depositions  introduced  at  trial 
with  a  transcript,  and  also  the  rare  instance  when  a  deposition  was  introduced  at  trial  without 
a  transcript.    Cost-benefit  analysis  models  revealed  that  the  cost  of  recording  a  def)Osition  by 
a  court  reporter  using  computer-aided  transcription  is  the  least  costly  method  across  the 


"In  regard  to  the  videotaping  of  depositions,  a  proponent  of  videotaping  in  a  published 
California  CLE  article  was  frank  to  say,  "Videotaping  without  a  court  reporter  present  raises 
problems.    There  is  still  no  good  way  to  rapidly  review  a  videotape,  to  edit  it,  or  to  present 
it  to  the  court  for  motions.    In  my  opinion,  videotaping  should  always  be  accompanied  by  a 
stenographic  record.,"  "Trial  Run,  the  Videotape  Revolution,"  12  CEB  CIV  LR.  p.  190 
(August  1990). 
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board.    This  is  true  whether  the  deposition  is  taken  and  the  case 

settles,  or  whether  a  transcript  is  subsequently  made  from  a  videotape  or,  even  in  the  rare 

instance,  where  a  videotape  is  utilized  without  a  transcript  in  court. "- 

Thus,  the  case  established  quantitatively  of  a  lower  cost  for  court  reporter  (CAT) 
depositions  is  fully  compatible  with  the  theme  and  import  of  the  Civil  Justice  Reform  Act  of 
1990.   That  congressional  legislation  admonished  the  judicial  branch  to  fashion  methods  and 
procedures  which  would  bring  about  a  reduction  in  the  cost  of  civil  litigation.    Thus,  it 
would  seem  contrary  to  other  cost  reduction  initiatives  within  the  third  branch  to  promulgate 
a  rule  of  practice  and  procedure  which  would,  in  fact,  increase  the  cost  of  civil  litigation. 

Additionally,  the  time  consumed  by  intermediate  appellate  court  and  supreme  court 
judges,  central  legal  staff,  personal  law  clerks  and  private  practitioners  in  reviewing 
videotape  records  on  appeal  is  substantial.    Lawyers  are  trained,  whether  on  traditional  hard 
copy  or  through  computer  screens,  to  read  quickly  the  written  word.    By  contrast,  the 
forwarding  and  reversing  of  videotapes  and  the  attempt  to  lollow  tape  logs  of  widely  varying 
accuracy  and  style  results  in  an  inordinate  time  consumption  and  expense  to  the  system. 
Estimates  from  appellate  judges  and  lawyers  indicate  that  the  time  required  to  review  on  a 
videotape  is  tripled  or  quadrupled  over  lexiew  of  a  written  transcript. 

Also,  if  the  use  of  videotape  depositions  is  encouraged,  then  court  systems  must  be 
prepared  to  purchase  playback  equipment  for  all  justice  system  participants,  including  trial 
judges,  appellate  judges,  public  defenders,  corrections  officials,  and  clerks"  office  personnel. 
To  note  just  one  figure  in  these  regards,  the  cost  of  video  equipment  for  a  nine-judge 
intermediate  appellate  court  today  approximates  $32,000.    Plaintiffs  and  defense  attorneys 
must  also  purchase  equipment  and  tapes  if  the  video  process  is  employed. 


^'As  to  the  cost  of  depositions  not  used  in  court,  the  relative  costs  were  $795  for  a  court 
reporter  and  $1,910  for  videotape.    For  a  deposition  introduced  at  trial,  the  costs  were  $795 
for  a  court  reporter  and  $1580  for  video.    The  Cost  of  Depositions:    A  Cost-Benefit 
Analysis.  JRI,  pp.  1 1  -  15  (1992). 
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6.    Conclusions 

Our  analysis  of  the  issues  concerning  deposition  methodologies  by  court  reporters 
utilizing  CAT  or  videotaping,  and  our  review  of  the  literature  and  the  earlier  referenced  field 
studies,  lead  us  to  the  following  conclusions: 

•  Accuracy  should  be  the  standard  for  selecting  a  deposition  methodology.    Both 
historically  and  at  the  present  a  court  reporter  deposition  is  the  o'lalitative  standard 
for  accuracy  and  clarity.    A  court  reporter's  goal  is  verbatim  transcription-that  is 
the  federal  standard.    Videotaping  transcription  by  contrast  has  sought  and  been 
content  with  a  standard  of  the  concept  of  "faithfulness,"  or  a  faithful  representation 
of  what  was  said  at  a  legal  event. 

•  It  should  not  be  lost  on  policymakers  considering  rules  related  to  depositions  that 
depositions  admitted  into  court  must  invariably  be  in  transcript  format;  trial  courts 
require  court  reporters  for  "important"  cases;  and  appellate  courts,  in  the  federal 
court  system,  and  almost  without  exception  in  the  state  court  systems,  will  not 
permit  videotapes  but  require  hard  copy  transcription.    The  deposition  process 
should  not  be  relegated  to  a  lesser  standard. 

•  The  Civil  Justice  Reform  Act  of  1990  promulgated  by  the  Congress  directed  United 
States  district  courts  to  fashion  rules  and  processes  for  reducing  the  cost  of  civil 
litigation.    A  recent  cost-benefit  analysis  of  methods  of  taking  depositions  found  that 
across  the  board  court  reporter  depositions  were  the  least  expensive  to  the  entire 
system.    It  would  be  in  conflict  with  the  Civil  Justice  Reform  Act  to  promulgate  a 
rule  which  would  increase  the  cost   of  civil  litigation  while  in  no  demonstrable 
fashion  enhancing  levels  of  accuracy. 

•  Delay  in  the  transcription  of  a  videotape  raises  serious  questions  about  storage  life 
of  the  tape,  the  quality  of  the  tape  and  equipment  at  the  original  taping,  and  the 
substantial  increase  in  transcription  costs. 

•  It  is  intuitive  that  multiple  players  in  the  deposition  process,  i.e.,  a  videotape 
operator  and  a  transcriber,  enhance  the  likelihood  of  error,  "unintelligibles",  and 
"inaudibles." 

•  The  computer  character  of  a  CAT  deposition  is  compatible  today  with  automated 
courts  and  law  offices.    Videotape  depositions  are  not,  and  their  use  insures  that 
cost  will  be  increased  to  court  systems,  clients,  and  attorneys  while  forestalling 
system  wide  automation. 
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Appendix  3. — Supplemental  Statement  Submitted  by  Hon. 
William  W  Schwarzer,  Senior  U.S.  District  Judge,  U.S. 
District  Court  for  the  Northern  District  of  California, 
and  Director,  Federal  Judicial  Center,  June  28,  1993 


This  supplemental  statement  is  being  submitted  at  the  request  of  the  Chainnan  1)  to  respond 
to  the  subcommittee's  questions,  and  2)  to  provide  certain  additional  information. 

My  previously-submitted  statement  noted  that  the  proposed  amendments  of  the  discovery 
rules  are  aimed  principally  at  cases  involving  relatively  small  stakes,  since  in  large  cases  the  court 
is  likely  to  enter  case  management  orders  dealing  specifically  with  discovery  matters.  The 
amendments  implement  the  policy  of  proportionality  in  discovery  underlying  Rule  26.'  At  present, 
notwithstanding  these  provisions,  discovery  activity,  for  a  variety  reasons  such  as  excessive 
adversariness.  attorney  inexperience  or  lack  of  competence,  or  profit  motives,  frequently  becomes 
disproportionate  to  the  stakes  in  the  case:  many  lawyers  will  say  that  it  is  difficult  if  not  impossible 
to  liugate  economically  a  case  involving  less  than,  say,  S200.000  in  federal  court,  given  the  cost  of 
discovery.  There  are  many  more  civil  cases  involving  stakes  of  less  than  5200.000  than  there  are 
"big"  cases  (such  as  product  liability  cases).^  Although  judges  have  the  authority  to  control  the 
amount  of  discovery  activity  in  these  cases,  the  heavy  calendar  burdens  in  many  courts  often  make 
this  impractical  except  in  the  large  cases. 

These  amendments  would  introduce  a  number  of  self-executing  measures  aimed  at  reducing 
discovery  activity  (including,  for  example,  the  presumptive  limit  often  depositions  per  side). 
Mandatory  pre-discovery  disclosure  of  coit  information  is  one  of  these  measures.  It  would  reduce 
the  need  for  certain  discovery  and  make  remaining  discovery  more  efficient  in  three  ways:  1)  by 
requiring  disclosure  of  prospective  wimesses.  parties  will  not  have  to  incur  the  expense  of  trying  to 
discover  their  identity;  2)  by  requiring  identification  of  relevant  documents,  parties  will  not  have  to 
go  through  the  often  time-consuming,  expensive,  and  contentious  process  of  obtaining  that 
information:  and  3)  by  giving  parties  this  information  early  on.  ihey  will  be  better  able  to 
determine  their  discovery  needs  and  conduct  whatever  discovery  is  needed  more  efficiently  and 
economically.  The  early  exchange  of  this  information  will  have  the  additional  benefit  of  facilitating 
the  evaluation  of  the  case,  leading  to  earlier  settlements. 

As  previously  noted,  about  20  districts  have  incorporated  into  their  expense  and  delay 
reduction  plans  under  the  Civil  Justice  Refotm  Act  some  form  of  mandatory  disclosure.  No 


'Rule  26(b)  presently  provides:  "The  frequency  or  extent  of  use  of  the  discovery  methods  . . .  shall  be  limited  by 
(he  coun  if  it  detcnnincs  that . . .  (iii)  the  discovery  is  unduly  burdensome  or  expensive,  taking  into  account  the 
needs  of  the  n^r,  the  amount  in  controversy,  limitauons  on  the  panics  resources,  and  the  imponance  of  the  issues  at 
Slake  in  the  liiigauon." 

^Tbe  nC  data  base  discloses  that  of  the  universe  of  complaints  widi  prayers  alleging  specific  dollar  amounts, 
approximately  two  thuds  seek  less  than  S200.000.  AnoUier  mdicauon  of  the  prevalence  of  small  cases  is  that  of  the 
civil  cases  going  to  uul.  two  Uiuds  an:  mcd  m  two  days  or  less.  1992  Report  of  tlic  Adminisuauve  Office  of  the 
United  State.  Tabic  C-S 
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studies  have  been  conducted  of  these  programs  but  none  of  the  informal  reports  we  receive  from 
time  to  time  from  these  disuicts  have  indicated  that  problems  have  been  encountered. 

Fmally  it  should  be  noted  that  while  there  has  been  considerable  conaoversy  over  pre- 
discovery  mandatory  disclosure,  it  is  only  one  part  of  the  package  of  changes  incorporated  in  the 
proposed  amendment  of  Rule  26.  Pre-discovery  disclosure  is  one  of  three  levels  of  disclosure 
called  for  by  the  proposed  amendment.  The  other  two  levels  are:  1)  disclosure  of  expert  witness 
reports  and  their  supporting  data  not  less  than  90  days  before  trial,  and  2)  disclosure  of  trial 
witnesses  and  exhibits  not  less  than  30  days  before  trial.  These  provisions  incorporate  what  is 
generally  regarded  as  sound  case  management  practice  and  can  make  significant  contributions  to 
the  reduction  of  litigation  cost  and  delay.  There  appears  to  be  no  opposition  to  these  amendments. 

With  respect  to  the  amendment  of  Rule  30  concerning  the  transcription  of  depositions,  it 
should  be  noted  that  Rule  32  contains  significant  limitations  on  the  use  of  depositions  at  trial. 
Generally  a  deposition  may  be  used  against  an  adverse  party,  to  impeach  a  witness,  or  where  a 
witness  is  unavailable.  As  a  practical  matter,  lawyers  will  rarely  present  evidence  by  deposition  if 
a  live  witness  is  available.  They  take  depositions  primarily  for  two  purposes:  to  discover  what  an 
adverse  witness  would  say  if  called  and  to  preserve  the  testimony  of  a  wimess  who  may  become 
unavailable.  At  trial  their  principal  use  is  for  impeachment,  but  realistically  it  is  more  often  to 
threaten  impeachment  than  to  actually  establish  it  In  sum.  although  many  depositions  are  taken. 
few  are  ever  used  at  trial  and  of  those  that  are  used  only  a  very  small  fraction  of  the  transcript  is 
referred  to.  Unfortunately,  no  data  are  available  to  permit  one  to  quantify  these  observations  but 
experience  leads  me  to  believe  (and  this,  admittedly,  is  only  an  educated  guess)  that  less  than  5% 
of  the  transcript  pages  of  depositions  taken  ever  appear  in  a  trial  record.  "^ 
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Appendix  4.— Statement  of  Messrs.  Archibald,  Fox,  Hangley, 
KiEVE,  AND  Weiner,  June  16,  1993 


•DISCLOSURE"  SHOLTJD  BE  DELETED  FHOM 
PROPOSED  rule  26(a)(1) 


We  are  practicing  trial  lawyers  who  have  a  longstanding  interest  in  making 
litigation  less  cosily  and  time-consuming,  for  our  clients  as  well  as  the  public  in  general.  We 
support  most  of  the  proposed  amendments  to  the  Federal  Rules  of  Civil  Procedure. 

For  the  reasons  set  forth  below,  however,  we  urge  Congress  to  use  its  inherent  and 
statutory  powers  to  disapprove  the  proposed  "disclosure"  system  in  the  proposed  amendments 
to  the  Federal  Rules  of  Civil  Procedure  transmitted  to  Congress  by  the  Chief  Justice  on  April 
22,  1993  because: 

1.  The  "disclosure"  system  was,  and  is,  opposed  by  virtually  every  segment  of 
the  bar  and  the  public,  including  plaindffs'  groups,  the  defense  bar,  the  public  interest  bar, 
the  federal  government  and  numerous  federal  judges  and  law  professors. 

2.  The  "disclosure"  system  represents  a  fundamental  change  in  our  traditional 
and  time-tested  adversary  system  of  justice,  requiring  client  and  counsel  to  try  to  fathom  and 
then  turn  over  what  information  and  documents  the  other  side  might  believe  it  should  have  in 
pressing  its  case. 
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3.  As  Justice  Scalia  (joined  by  Justices  Souter  and  Thomas)  stressed  in  his 
dissent  from  the  Court's  adoption  of  the  "disclosure"  system: 

By  placing  on  lawyers  the  obligation  to  disclose  information  damaging  to  their 
clients  —  on  their  own  initiative,  and  in  a  context  where  the  lines  between  what 
must  be  disclosed  and  what  need  not  be  disclosed  are  not  clear  but  require  the  exer- 
cise of  considerable  judgment  —  the  new  [disclosure]  Rule  would  place  intolerable 
strain  upon  lawyers'  ethical  duty  to  represent  their  clients  and  not  to  assist  the  other 
side.  Requiring  a  lawyer  to  make  a  judgment  as  to  what  information  is  "relevant  to 
disputed  facts"  plainly  requires  him  to  use  his  professional  skills  in  the  service  of  the 
adversary. 

4.  The  Chief  Justice's  transmittal  letter  to  Congress  pointed  out  that,  "[wjhile 
the  Court  is  satisfied  that  the  required  procedures  have  been  observed,  this  transmittal  does 
not  necessarily  indicate  that  the  Court  itself  would  have  proposed  these  amendments  in  the 
form  submittal."  Justice  White's  concurrence  made  essentially  the  same  point. 

5.  The  adoption  of  "disclosure"  across-the-board  for  all  federal  district  courts  is 
directly  contrary  to  the  letter  and  spirit  of  the  Civil  Justice  Reform  Act  of  1990  ("CJRA"), 
which  calls  for  each  district  court  to  determine,  on  a  trial  basis,  what  specific  reforms  — 
including  if  it  wishes  some  model  of  a  disclosure  system  —  might  best  work  for  that 
particular  district  to  reduce  costs  and  delay  in  civil  cases.  A  large  number  of  district  courts 
have  declined  to  adopt  a  "disclosure"  system  in  their  CJRA  plans  because  they  believe  it  will 
add  costs  and  delay,  rather  than  reduce  them. 

6.  At  a  minimum,  until  the  results  of  these  localized  experiments  are  in,  it 
would  be  premature  —  not  to  mention  counterproductive  —  to  adopt  disclosure,  much  less  a 
particular  form  of  disclosure,  for  the  entire  federal  district  court  system. 


Background 

On  April  22,  1993  the  Supreme  Court  adopted  a  number  of  changes  to  the 
Federal  Rules  of  Civil  Procedure.  They  will  go  into  effect  on  December  1,  1993  unless 
Congress  acts  to  overturn  them.  The  most  controversial,  and  we  believe  objectionable, 
change  is  the  adoption  of  mandatory  "disclosure"  requirements  in  the  discovery  rules. 

As  articulated  in  the  proposed  amendments,  "disclosure"  (1)  subverts  a  lawyer's 
ethical  obligation  to  represent  and  advocate  his  or  her  client's  interest,  not  that  of  the  ad- 
versary, (2)  places  an  unduly  complicated  overlay  on  an  already  overburdened  system  and 
(3)  is  contrary  to  the  provisions  and  spirit  of  the  Civil  Justice  Reform  Act  of  1990  that  such 
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experiments  are  to  be  tested  first  in  local  district  courts  before  they  are  adopted  across-the- 
board  for  every  district  court  in  the  country. 

The  Present  Discovery  System; 

Under  the  present  discovery  system,  if  one  party  wants  documents  or 
information  from  the  other  side,  it  is  required  to  ask  for  it.  The  other  side  can  then  object 
and,  if  the  parties  cannot  agree,  the  court  will  decide  what  information  or  documents  have  to 
be  produced. 

The  key  is  that  only  the  information  or  documents  that  are  actually  asked  for 
have  to  be  produced.  This  gives  the  party  being  asked  for  them  a  fairly  clear  idea  of  what 
the  other  side  wants,  and  hence  what  it  has  to  look  for.  Well-run  courts  have  developed  a 
number  of  procedures  to  deal  with  the  potential  for  abuse,  including  presumptive  limits  on 
discovery.  S^  generally  Kieve,  Discovery  Reform:  Mavbe  the  Best  Solution  Is  No 
Discovery  At  All.  ABA  Journal  (Dec.  1991)  (attached  hereto  at  tab  A). 

The  Proposed  New  "Disclosure"  System; 

A  radically  different  system  will  now  apply  under  the  new  disclosure  provisions 
in  amended  Rule  26. 

At  the  start  of  the  case,  each  side  will  automatically  be  required  to  disclose  to 
the  other  side  the  following  information  and  documents: 

(A)  the  name  and,  if  known,  the  address  and  telephone  number  of  each 
individual  likely  to  have  discoverable  information  relevant  to  disputed  facts  alleged 
with  particularity  in  the  pleadings,  identifying  the  subjects  of  the  information; 

(B)  a  copy  of,  or  a  description  by  category  and  location  of,  all  documents,  data 
compilations,  and  tangible  things  in  the  possession,  custody,  or  control  of  the  party 
that  are  relevant  to  disputed  facts  alleged  with  particularity  in  the  pleadings;  [and] 

(C)  a  computation  of  any  category  of  damages  claimed  by  the  disclosing  party, 
making  available  for  inspection  and  copying  as  under  Rule  34  the  documents  or 
other  evidentiary  material,  not  privileged  or  protected  from  disclosure,  on  which 
such  computation  is  basea,  including  materials  bearing  on  the  nature  and  extent  of 
injuries  suffered;  .... 

The  revised  rule  provides  that  these  disclosures  must  be  made  at  the  very 
beginning  of  the  lawsuit  and  that. 
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.  la]  party  shall  make  its  initial  disclosures  based  on  the  information  then 
reasonably  available  to  it  and  is  not  excused  from  making  its  disclosures  because  it 
has  not  fully  completed  its  investigation  of  the  case  or  because  it  challenges  the 
sufficiency  of  another  party's  disclosures  or  because  another  party  has  not  made  its 
disclosures. 

The  theory  is  that,  armed  with  this  information,  the  parties  will  be  in  a  better 
position  to  evaluate  the  case  for  settlement  or  to  determine  what  additional  information  they 
need  to  prepare  it  for  trial. 

"SuDDlementation"  of  "Disclosures"  and  Pleadings; 

The  new  rules  also  require  a  litigant  to  make  further  disclosures  throughout  the  case 
"at  appropriate  intervals," 

...  if  the  party  learns  that  in  some  material  respect  the  information  disclosed  is 
incomplete  or  incorrect  and  if  the  additional  or  corrective  information  has  not 
otherwise  been  made  known  to  the  other  parties  during  the  discovery  process  or  in 
writing. 

There  are  sanctions  —  including  the  preclusion  of  any  information  or  witness 
not  disclosed  —  for  a  failure  to  make  the  required  disclosures  or  supplementation. 

The  panoply  of  other  discovery  devices  —  interrogatories,  document  requests, 
requests  for  admission  and  depositions  —  are  still  available,  although  there  are  presumptive 
limits  on  the  number  of  interrogatories  and  depositions  that  can  be  taken  without  court  order. 
Traditional  discovery  caimot,  however,  be  started  until  disclosure  has  taken  place. 

Thp  F.volution  of  the  "DLsclosure"  Concept; 

Objections  to  the  Tirst  "disclosure"  proposal: 

An  earlier  August  1991  version  of  the  disclosure  idea  was  circulated  for  public 
comment  by  the  Advisory  Committee  on  Civil  Rules.  Virtually  every  segment  of  the  pro- 
fession opposed  it:  the  plaintiffs'  bar,  the  defense  bar,  public  interest  groups,  the  Justice 
Department  and  a  large  number  of  able  federal  judges  and  law  professors.  The  February  7, 
1992  comments  of  the  then-Chair  of  the  ABA  Section  of  Litigation,  Theodore  R.  Tetzlaff 
(attached  hereto  at  tab  B),  were  typical. 

A  major  objection  was  that  the  standards  for  what  had  to  be  disclosed  were  too 
vague,  and  would  lead  to  more,  not  fewer,  wars  over  discovery.  What  one  side  might  view 
as  documents  or  names  of  potential  witnesses  that  "are  likely  to  bear  significantly  on  any 
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claim  or  defense*  is  apt,  particularly  given  the  adversary  system,  to  be  substantially  different 
from  what  the  other  side  would  say  is  called  for  under  this  language. 

And  as  the  Tetzlaff  comments  pointed  out,  "there  is  a  basic  philosophical 
problem  posed  by  engrafting  a  disclosure  system  onto  the  body  of  an  adversary  system  of 
justice  which  is  likely  to  reject  it  as  fundamentally  incompatible  tissue." 

There  was  also  a  procedural  objection:  various  forms  of  disclosure  were 
already  being  adopted  as  experimental  rules  in  several  district  courts  under  the  Civil  Justice 
Reform  Act  of  1990.  It  did  not  make  sense  to  adopt  disclosure  (much  less  any  particular 
kind  of  disclosure)  before  the  results  of  these  local  court  experiments  had  been  assessed. 

At  first,  the  Advisory  Committee  heeded  these  objections  and  declined  to  adopt 
any  form  of  "disclosure."  A  month  later,  however,  it  changed  its  mind  and  approved  a  new 
form  of  disclosure  that  had  never  been  circulated  for  public  comment. 

A  distinguished  member  of  the  Committee,  Charles  Alan  Wright  (who 
dissented),  pointed  out  that  by  sending  the  proposed  amendments  to  the  Court  in  the  face  of 
strong  opposition  from  virtually  all  segments  of  the  bar,  the  Committee  could  "jeopardize  the 
continued  existence  of  the  court  rule-making  process."  Justice  White's  concurrence  in  the 
Supreme  Court's  adoption  of  the  current  proposed  amendments  echoes  this  concern. 

Problems  with  the  current  proposal; 

The  May  1992  revisions  to  the  proposed  amendments  —  the  ones  ultimately 
adopted  by  the  Judicial  Conference  and  sent  to  the  Supreme  Court,  which  in  turn  has  passed 
them  on  to  Congress  —  sought  to  address  these  problems,  but  actually  made  them  worse. 

Notice  pleading  no  longer  applies 

The  Federal  Rules  of  Civil  Procedure  are  stiU  modeled  on  "notice  pleading" 
requiring  (in  Rule  8)  only  "a  short  and  plain  statement  of  the  claim  showing  that  the  pleader 
is  entitled  to  relief."  A  plaintiff  merely  has  to  allege  that  one  more  defendants  "negligently 
drove  or  caused  to  be  driven  a  motor  vehicle  against  plaintiff  .  .  .  ."  Form  10,  Fed.  R. 
Civ.  P. 

The  proposed  "disclosure"  version  would  require  the  parties  to  "disclose" 
potential  witnesses  and  documents  with  information  "relevant  to  disputed  facts  alleged  with 
particularity  in  the  pleadings." 
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As~the  Advisory  Committee  notes  candidly  state,  "[t]he  greater  the  specificity 
and  clarity  of  the  allegations  in  the  pleadings,  the  more  complete  should  be  the  listing  of 
potential  witnesses  and  the  types  of  documentary  evidence. " 

What  this  means  is  that  notice  pleading  is  now  effectively  a  dead  letter.  If 
counsel  wants  to  discover  whether  the  defendant  in  an  insider  trading  case  has  ever  kicked 
his  dog,  he  or  she  will  simply  allege  that  this  is  so  (and,  of  course,  evidences  the  defendant's 
lack  of  good  character)  —  and  therefore  will  presumably  be  a  proper  subject  for  discovery. 

What  one  side  views  as  the  issues  is  apt 
to  be  fundamentally  different  from 
what  the  other  side  thinks  they  are 

What  are  materials  that  are  "relevant  to  disputed  facts  alleged  with  particularity 
in  the  pleadings'  is  still  ultimately  a  subjective  test.  What  one  side  may  believe  are  the 
"disputed"  facts  and  issues  will  not  necessarily  be  shared  by  the  other.  One  party's  "key" 
documents  may  be  viewed  by  the  opposition  as  harassment  and  litigation  blackmail.  And,  as 
discussed  below,  trying  to  convince  or  work  out  with  a  client  that  certain  documents  are 
encompassed  within  the  other  side's  "particular  alleged  facts"  creates  a  fundamental  tension 
between  client  and  counsel.  The  present  system,  where  each  side  asks  the  other  for  specific 
documents,  makes  it  clear  what  is  or  is  not  called  for  and  does  not  place  an  attorney  in  the 
extremely  awkward  position  of,  first,  trying  to  figure  out  what  the  other  side  is  really  alleg- 
ing and,  second,  convincing  his  or  her  own  client  that  certain  categories  of  materials  must  be 
"disclosed"  right  off  the  bat  at  the  beginning  of  the  case. 

"Disclosure"  will  require  continual 
updating  —  both  of  the  pleadings  and 
of  the  "disclosures" 
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The  Advisory  Committee  notes  also  seem  to  contemplate  a  series  of  ongoing 
amendments  to  the  pleadings.  Even  if  the  initial  pleadings  do  not  call  for  information  about 
the  defendant's  dog-kicking  proclivities,  "as  [a  party's]  investigation  continues  and  as  the 
issues  in  the  pleadings  are  clarified,  it  should  supplement  its  disclosures  as  required  by 
subdivision  [26](e)(l).'  If  one  side  does  not  think  that  what  the  other  wants  is  framed  by  the 
pleadings,  all  the  other  side  has  to  do  is  to  amend  them  and  then  insist  on  more  "disclosure. " 

This  is  hypeibole,  but  it  illustrates  tiie  point:  the  new  disclosure  rules,  although 
designed  in  theory  to  reduce  discovery  costs,  are  very  likely  to  lead  to  new  and  equally 
expensive  discovery,  not  to  mention  pleuling,  battles. 
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There  are  fundamental  ethical 
problems  with  "disclosure" 

For  us,  there  is  also  the  overriding  ethical  issue.  Ours  is  an  adversary,  not  an 
inquisitorial,  system.  Counsel  prepare  their  own  cases  as  advocates.  A  lawyer  should  not 
have  to  guess  what  documents,  witnesses,  etc.,  the  other  side  might  find  "likely  to  bear  .  .  . 
on  any  claim  or  defense. "  Each  side  should  define  for  itself  what  specific  materials  it  wants 
the  other  to  produce. 

The  disclosure  concept  inevitably  places  a  barrier  between  client  and  counsel, 
who  is  charged  by  the  canons  with  vigorously  representing  the  client's  cause.  Given  the 
possibility  of  heavy  sanctions  for  failing  to  provide  "disclosure,"  the  uncertainty  takes  on 
added  importance.  Instead  of  addressing  particular  categories  of  documents  the  other  side 
has  asked  for,  each  party  and  its  counsel  will  now  have  to  decide,  at  the  beginning  of  the 
case,  the  meaning  of  "likely  to  bear  significantly  on  any  claim  or  defense."  The  tension 
between  attorney  and  client  is  obvious. 

As  Justice  Scalia  Qoined  by  Justices  Souter  and  Thomas)  stressed  in  his  dissent 
(attached  hereto  at  tab  C)  from  the  Court's  adoption  of  the  "disclosure"  system: 

By  placing  on  lawyers  the  obligation  to  disclose  information  damaging  to  their 
clients  —  on  their  own  initiative,  and  in  a  context  where  the  lines  between  what 
must  be  disclosed  and  what  need  not  be  disclosed  are  not  clear  but  require  the  exer- 
cise of  considerable  judgment  —  the  new  [disclosure]  Rule  would  place  intolerable 
strain  upon  lawyers'  ethical  duty  to  represent  their  clients  and  not  to  assist  the  other 
side.  Requiring  a  lawyer  to  make  a  judgment  as  to  what  information  is  "relevant  to 
disputed  facts*  plainly  requires  him  to  use  his  professional  skills  in  the  service  of  the 
adversary. 

The  "disclosure"  rules  seek  to 
pretermit  the  experimentation  called 
for  by  Congress  in  the  Civil  Justice 
Refprm  Act  of  1990 

There  is  really  no  demonstrated  need  to  adopt  any  form  of  disclosure.  Under  the 
Civil  Justice  Reform  Act  of  1990,  the  district  courts  across  the  country  arc  already  trying 
numerous  kinds  of  innovations  to  see  whether  they  reduce  costs  and  delay  to  litigUiits.  Some 
have  adopted  experimental  "disclosure"  systems  very  much  like  that  proposed  for  Rule  26. 
Others  have  concluded  that  "disclosure"  is  not  appropriate.  It  does  not  make  sense,  and  is 
actually  counterproductive,  to  impose  one  system  of  "disclosure"  —  particularly  in  the  face 
of  overwhelming  opposition  from  all  segments  of  the  bar  and  the  public  —  while  these 
experiments  are  ongoing  and  have  yet  to  be  assessed. 
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We  therefore  respectfully  urge  Congress  to  exercise  its  statutory  and  inherent 
powers  to  reject  the  proposed  "disclosure"  system  set  forth  in  proposed  Federal  Rule  of  Civil 
Procedure  26(a)(1). 

Respectfully  submitted, 


James  K.  Archibald 
Lawrence  J.  Fox 
William  T.  Hangley 
Loren  Kieve 
David  C.  Weiner' 


June  16,  1993 
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Mr.  Archibald  is  a  member  of  the  Council  of  the  63,0(X)-member  Section  of  Litigation 
of  the  American  Bar  Association.  Mr.  Fox  is  the  current  nominee  for  Vice  Chair  of  the 
Section.  Mr.  Hangley  is  the  co-chair  of  the  Section's  Federal  Procedure  Committee. 
Mr.  Kieve  is  the  immediate  past  co-chair  of  the  Federal  Procedure  Committee,  as  well 
as  an  immediate  past  member  of  the  ABA's  Civil  Justice  Reform  Cooiainating  Commit- 
tee; he  is  currently  a  member  of  the  District  of  Columbia  Federal  District  Court 
Advisory  Committee  under  the  Civil  Justice  Reform  Act.  Mr.  Weiner  is  the  current 
Vice  Chair  of  the  Litigation  Section,  as  well  as  the  Vice  Chair  of  the  Civil  Justice 
Reform  Act  Advisory  Committee  for  the  Northern  District  of  Ohio.  The  views 
expressed  herein  are  their  own,  and  do  not  necessarily  represent  those  of  the  Litigation 
Section's  other  members  or  the  ABA. 
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Meform 

BY      LOREN      KIEVE 

there  has  been  almost  universal  agreement  that 
discovery  has  become  a  nightmare.  It  has  provoked 
local  rules  limiting  discovery,  proposals  by  Vice 
President  Quayle's  Council  on  Competitiveness,  and 
most  recently  proposals  to  amend  the  Federal  Rules 
of  Civil  Procedure  themselves. 
A  federjd  district  judge,  William  Schwarzer, 
who  is  also  currently  director  of  the  Federal  Judicial 
Center,  has  written  a  thought-provoking  article  on 
the  subject  entitled,  "Slaying  the  Monsters  of  Cost 
and  Delay:  Would  Disclosure  Be  More  Effective  Than  Discovery?" 
in  the  December-January  '91  issue  of  Judicature  magazine. 

Schwarzer's  proposal,  which  legal  columnist  Stuart  Taylor 
has  called  a  "hfeUne  for  [a]  system  drowning  in  discovery,"  calls  for 
mandatory  disclosure — requiring  both  sides  to  a  lawsuit  to  disclose 
at  the  very  beginning  of  a  case  any  material  that  is  "relevant"  to 
the  issues. 

The  disclosure  concept  has  most  recently  been  embraced  by 
the  Judicial  Conference  Advisory  Committee  on  Civil  Rules  in  its 
August  1991  Preliminary  Draft  of  proposed  rule  amendments  (now 
being  circulated  for  comment). 

In  place  of  the  term  "relevant"  the  1991  draft  would  require 
the  parties  to  disclose  the  names  and  identities  of  people, 
documents,  data  compilations  or  tangible  things  that  "are  likely  to 
bear  significantly  on  any  claim  or  defense." 

In  sharp  contrast  to  Judge  Schwarzer's  original  proposal, 
however,  the  draft  would  continue  to  allow  the  parties  to  use  the 
traditional  discovery  devices — although  it  would  place  not  terribly 
restrictive  limits  on  their  number  and  length  (15  interrogatories 
and  10  depositions,  no  more  than  six-hours  long  per  side) — luiless 
the  parties  otherwise  agreed  or  the  court  directed  for  good  cause. 

Although  superficially  appealing,  the  disclosure  concept  is  far 
ft-om  a  lifeline.  It  may  be  more  like  taking  a  drowning  victim  out  of 
one  river  only  to  throw  her  into  another. 

If  discovery  is  overwhelming  litigation  (as  I  and  many  others 
believe),  then  the  answer  is  not  a  mutated  form  of  discovery — one 
that  requires  each  party  immediately  after  a  lawsuit  is  filed  to 
guess  what  documents,  etc.,  the  other  side  might  find  relevant  or 
that  "bear  significantly^  on  the  issues  (or,  to  use  Taylor's  term,  are 
"damaging")  and  turn  them  over  to  the  adversary.  This  simply 
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wouJd  compound  the  problem  by 
adding  confusion  to  an  already  over- 
burdened system. 

Our  legal  system  is  predicated 
on  the  cunous  notion  that  a  lawyer 
can  file  a  lawsuit  with  only  a  bare 
idea  of  what  the  case — much  less 
the  tnal — will  look  like,  and  then 
require  the  opposition  and  its  law- 
yers to  go  through  the  cumbersome, 
expensive  procedure  of  sifting 
through  its  files  to  turn  over  a  vast 
array  of  material  that  is  not  merely 
relevant  but  that  may  "lead  to  the 
discovery"  of  relevant  evidence. 

I  am  in  full  agreement  with 
Judge  Schwarzer's  bottom  line.  The 
current  discovery  process  is  a  mon- 
ster out  of  control.  As  Taylor  so 
aptly  put  it,  discovery  "devours  mil- 
lions of  dollars  and  countless  hours 
of  lawyers'  time  in  cases  that  would 
be  better  settled  or  tried  with  far 
less  ado." 

The  American  Bar  Association's 
1990  Annual  Meeting  in  Chicago 
devoted  a  considerable  amount  of 
lime  to  the  problem  of  discovery. 
Virtually  everyone — lawyers,  judges, 
professors  and  clients — agreed  that: 

►  Discovery  has  gotten  seriously 
out  of  hand: 

►  The  Federal  Rules  of  Civil 
Procedure's  promise  of  the  "just, 
speedy,  and  inexpensive  determina- 
tion of  every  action"  has  become,  at 
best,  a  hollow  incantation  and,  at 
worst,  a  cruel  joke;  and 

►  The  vaunted  benefits  of  dis- 
covery have  proven  to  be  largely 
illusory  and  not  worth  the  toll  they 
take  on  litigants  and  the  courts. 

Some  have  suggested  cynically 
that  lawyers  have  glommed  onto 
discovery  because  it  is  has  become 
the  ideal  way  to  rack  up  billable 
hours — with  legions  of  leveraged 
associates  reinventing  new  forms  of 
multipart  interrogatories,  and  docu- 
ment requests  spewing  forth  from 
word  processors  like  the  multi- 
headed  Hydra  of  mythology.  As  soon 
as  one  discovery  head  is  cut  off,  two 
more  appear  in  its  place. 

When  the  other  side  responds 
in  kind  by  launching  its  retaliatory 
first,  second  and  third  waves,  the 
lawyers  then  can  generate  even 
more  billables  by  dispatching  an- 
other team  to  sift  through  every 
nook  and  cranny  of  the  client's  files. 
The  object  is  to  find  the  smoking 
gun  the  other  side  just  knows  has  to 
be  there. 

Of  course,  all  the  while,  both 
sides  have  to  fight  about  the  scope  of 
discovery,  privilege,  protective  or- 
ders, the  length  land  place)  of  depo- 
sitions, and  so  on — generating  even 
mor«!  revenue. 


The  truth  is  that  the  system 
itself  is  the  root  evii.  Like 
Mount  Everest,  a  lawyer  uses 
discovery  "because  it  is  there."  It  is 
one  of  the  tools  (choose  your  own 
metaphor — chain  saw,  axe)  the  rules 
give  us. 

If  you  know  your  opponent  has 
this  tool,  and  is  gomg  to  use  it,  then 
you  risk  1)  loss  of  the  case:  2)  a 


Maybe  the  Best 

Solution  Is  No 

DisKOvery  At  All 


malpractice  suit;  and  3)  the  wrath  of 
your  client  by  not  using  discovery — 
either  aggressively  or  defensively. 

The  proposal  to  substitute  dis- 
closure for  discovery  hopes  to  do 
away  with  this.  It  is  certainly  a  step 
in  the  right  direction,  but  it  does  not 
go  far  enough,  and  may  actually 
exacerbate  the  problem. 

The  theory  behind  disclosure  is 
that  it  will  require  the  parties,  at 
the  beginning  of  a  case,  to  produce 
all  relevant  materials  and  the  names 
of  people  who  may  know  something 
about  it.  The  lawyers  will  then 
know  enough  about  the  case  to 
settle,  file  a  dispositive  (or  partially 
dispositive)  motion,  or  go  to  trial. 

If  disclosure  actually  stopped 
there,  it  might  do  some  good.  But 
current  proposals  allow  for  tradi- 
tional discovery  as  well  and  also 
contemplate,  upon  a  showing  of 
good  cause,  even  more  depositions, 
interrogatories  and  document  re- 
quests— the  grist  of  the  traditional 
discovery  mill. 

(Given  that  nature  abhors  a 
vacuum,  the  typical  case  undoubtedly 
also  will  tend  to  include  motions 
alleging  that  there  is  good  cause  to 
conduct  additional  discovery.) 

The  twin  premises  underlying 
the  disclosure  model  are  that  it  will 
require  federal  trial  judges  to  take  a 
more  active  role  in  managing  their 
cases  and  substantially  reduce  dis- 


covery battles.  If  a  party  is  unsure  of 
what  It  should  disclose,  it  will  file  a 
motion  to  clarify  its  obligation,  and 
the  judge  will  take  charge. 

This  all  but  guarantees  the 
same  kind  (if  not  more)  of  the 
motion  practice  that  now  permeates 
our  oldfangled  discovery  system — 
but  shifts  it  right  up  front. 

Both  sides  (and  their  counsel) 
undoubtedly  will  have  very  differ- 
ent views  of  what  the  subject  matter 
of  the  case  may  be.  One  side's 
substantial  constitutional  issues  will 
be  another's  firivolous  blackmail. 

That  is  why  discc'ry  rules 
now  require  the  requesting  party  to 
identify  the  specific  items  or  realms 
of  information  it  wants,  and  why 
court  intervention  is  often  required 
to  decide,  in  concrete  terms,  what 
kinds  of  documents  have  to  be 
searched  for  eind  produced,  and  what 
do  not. 

Trial  counsel  have  a  duty  to 
guide  their  clients  in  making  a  good- 
faith  discovery  search.  But  there  is 
a  major  difference  between  telling 
the  cUent  to  look  for  these  kinds  of 
documents  or  look  m  these  files,  and 
trying  to  tell  the  cUent  to  look  for 
documents  relating  to  the  subject 
matter  of  the  case.  No  lawyer  should 
be  placed  in  the  position  of  being 
second-guessed  or  sanctioned  for 
making  the  wrong  cut  on  what  the 
client  should  search  for. 

Federal  trial  judges  are  for  the 
most  part  extremely  busy  and  do 
not  have  the  time  (assuming  they 
have  the  inclination)  to  supervise 
disclosure  any  more  than  they  have 
had  the  time  to  supervise  discovery. 

The  judges  in  the  Southern  or 
Western  District  of  Texas  (and  in 
many  other  districts),  for  example, 
cannot  possibly  manage  their  civil 
cases  this  way.  They  are  spending 
10.  12  and  more  hours  a  day  trying 
to  process  the  never-ending  torrents 
of  criminal  cases  that  come  in  each 
week  between  the  increasing  Scylla 
of  mandatory  minimum  sentences 
and  the  Charybdis  of  more  catego- 
ries of  crimes  being  enacted  by 
Congress  each  year.  (The  recent 
proposed  bill  making  it  a  federal 
offense  to  commit  a  crime  using  a 
gun  transported  in  interstate  com- 
merce bterally  would  have  flooded 
the  federal  courts.) 

The  federal  judges  I  have  spo- 
ken to  think  that  the  suggested 
solution  to  their  civil  (not  to  men- 
tion cnminal)  caseload  is  a  more 
active  or  hands-on  role  is.  well, 
fiinny. 

lb  abuse  Taylor's  metaphor,  if 
the  ship  of  Utigation  is  not  to  sink  in 
its  own  ocean  of  paper,  motions  and 
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:ne  oiher  anciliary  flotsam  and  jet- 
sam of  discover.-  lor  lis  practical 
equivalent,  disclosure),  then  strong 
medicine  is  required. 

The  obvious  solution  is  one  the 
rest  of  the  civilized  world  (or 
at  least  the  Enghsh  and  civil 
law  systems)  has  long  used:  No 
discovery. 

Lawyers  in  England  and  on  the 
Continent  investigate  the  case  be- 
fore it  is  filed  ( presumably  trying  all 
the  while  to  settle  it),  obtain  the 
documents  and  witnesses  they  need 
to  try  It,  and,  only  then,  file  a 
lawsuit.  At  that  point  they  are 
ready  to  try  it. 

Once  the  suit  is  filed,  prelimi- 
nary pleadings  are  filed  to  see  if  the 
case  has  legal  merit.  If  it  passes  this 
test,  a  tnal  date  is  set.  Before  tnal, 
the  parties  exchange  lists  of  wit- 
nesses and  a  short  statement  of 
what  they  will  say,  and  turn  over 
copies  of  the  exhibits  they  plan  to 
use  Then  they  go  to  tnal.  If  a 
v^itness  IS  unavailable  because  he  is 
in  another  junsdiction  or  on  his 
deathbed,  then  his  deposition  can  be 
taken,  but  this  is  the  only  exception. 

Not  only  do  lawyers  in  Eng- 
land and  Europe  do  this  every  day, 
so  do  U.S.  criminal  defense  lawyers 
and  those  who  try  arbi- 
trations. 

I  know  of  no  empiri- 
cal study  or  scientific 
proof  that  suggests  that 
this  produces  a  result 
that  is  less  fair.  Nor  do  I 
know  of  any  study  or 
proof  to  indicate  that  our 
unique,  over-burdened 
better. 

I  do  know,  though,  that  there 
are  very  few  actual  litigants — those 
who  have  been  through  the  cruable 
of  American  discovery — who  think 
that  our  discovery  system  is  worth 
the  time  and  expense  it  has  engen- 
dered. 

There  may  be  a  few  smoking 
guns  I  more  likely,  water  pistols) 
that  are  not  unearthed,  and  perhaps 
even  a  few  truly  meritorious  suits 
that  do  not  succeed.  But  it  is  ex- 
tremely doubtful  that  these  few 
exceptionsjustify  the  overwhelming 
burdens  and  abuses  wrought  by  our 
current  system  of  pretrial  practice 
and  discovery. 

I  also  doubt — notwithstanding 
Judge  Schwarzer's  inference  and 
Taylor's  explicit  charge  that  law- 
yers would  oppose  discovery  reform 
because  "it  would  deliver  a  major 
hit  to  the  revenue  base  of  large  law 
firms" — that  there  are  many  law- 
yers  who   think   that  the   present 


system  does  not  need  reform 

Ehrmnating  discovery  entirely 
would  streamline  cases  and  require 
lawyers  and  clients  to  think  sen- 
ously  about  the  merits  of  a  suit 
before  filing  or  defending  one.  (Re- 
quiring the  losing  side  to  pay  the 
other's  attorneys'  fees  and  expenses 
also  might  go  a  long  way  toward 
reducing  our  overloaded  civil  litiga- 
tion, but  that  IS  a  different,  al- 
though related,  subject. ) 

There  may  be  a  few  types  of 
cases  where  some  limited  discovery 
would  be  appropnate  because  of  the 
nature  of  the  issues — employment 
discnmin-ation,  for  example,  where 
the  plaintiff  needs  to  have  access  to 
the  employer's  statistical  employ- 
ment information — but  these 
should  be  a  narrow  exception. 

Doing  away  with  discovery  prob- 
ably would  require  pleading  with 
greater  particularity  than  under  the 
current  (but  not  terribly  informa- 
tive) system  of  notice  pleading — 
where,  for  example,  a  lawyer  only 
has  to  allege  that  one  of  three 
defendants,  or  perhaps  all  three, 
negligently  drove  or  caused  to  be 
driven  a  motor  vehicle  against  plain- 
tiff to  state  a  claim.  But  more 
particularity  certainly  would  help 
frame  the  issues  better  and  might 


pretrial  conference  i  normally  a  month 
or  so  after  the  discovery  cut-off  date  i 
are  automatically  set  in  every  case. 
They  can  be  extended  only  for  good 
cause  (and  never  merely  by  agree- 
ment of  counsel)  Tnal  is  set  within 
three  to  eight  weeks  of  the  final 
pretnal  conference.  The  judges  op- 
erate on  a  master  calendar,  so  if  one 
judge  IS  not  available,  another  will 
try  the  case. 

Unless  they  obtain  a  court 
order  based  on  good  cause,  the 
parties  are  limited  to  30  interroga- 
tones — including  subparts — and  five 
depositions  of  non-parties.  Objec- 
tions to  discovery  must  be  made 
within  15  days.  And  the  parties  are 
required  to  consult  in  good  faith 
before  filing  any  motion. 

Motions  are  noticed  to  the  near- 
est Friday,  when  all  of  the  judges  sit 
to  hear  both  cnminal  and  civil 
motions.  Most  motions  are  deaded 
from  the  bench;  those  that  are  not 
usually  come  down  the  following 
week.  Wntten  decisions  are  typi- 
cally not  very  long,  but  the  parties 
know  why  the  court  has  ruled  the 
way  It  has. 

More  importantly,  they  obtain 
a  result  that  moves  them  toward 
tnal,  or  disposes  of  the  case  entirely. 
And  how  many  lawyers  can  hon- 


C  /  he  great  experiment  of  discovery  is 

I        demonstrably  an  abject  failure.  It  should 
V^     be  eliminated,  period. 


system    is 


even  eluninate  meritless  cases  early 
on. 

I  have  tried  cases  under  both 
the  Amencan  and  Enghsh  systems, 
and  have  concluded  that  the  U.S. 
discovery  system  is  not  worth  it. 

The  great  expenment  of  dis- 
covery— and  the  notion  that  it  would 
allow  a  fairer  tnal  at  less  expense  to 
the  litigants — is  demonstrably  an 
abject  failure.  It  should  be  elimi- 
nated, period,  and  not  replaced  by 
another  system  that  does  not  solve 
the  problem,  and  may  compound  it. 


I 


f  discovery  is  not  simply  abol- 
ished, then  it  has  to  be  severely 
truncated,  both  in  scope  and  in 
the  time  it  takes.  The  Eastern  Dis- 
trict ofVirginia — the  "Yocket  docket' — 
has  such  a  system.  It  is  not  as  good 
as  no  discovery,  but  it  is  certainly 
better  than  what  exists  in  most 
courts  today. 

Finn  discovery  deadlines  ( usu- 
ally in  the  three-  to  four-month 
range)  and  firm  dates  for  a  final 


estly  say  that  their  case  was  hurt 
because  they  did  not  get  a  crack  at  a 
particular  document,  or  could  not 
take  seven  more  depositions? 

Lawyers  who  practice  m  the 
Eastern  Distnct  of  Virgima  know 
that  they  have  to  be  ready  to  go  to 
tnal.  More  than  90  percent  of  all 
civil  cases,  however,  settle.  The 
judges  I  have  spoken  to  are  unani- 
mous that  the  way  to  make  sure 
cases  settle  earlier  is  to  have  firm 
deadlines,  both  for  discovery  and  for 
trial.  That  is  why  the  Eastern  Dis- 
tnct of  Virginia  has  among  the 
highest  and  fastest  disposition  rates 
of  any  federal  trial  court. 

Judge  Schwarzer's  thoughtful 
proposal  takes  aim  at  a  senous 
problem.  But  based  on  the  expen- 
ence  of  other  trial  lawyers  and 
judges  I  have  spoken  to,  it  does  not 
go  far  enough,  and  simply  adds 
another  monster  to  the  rest  of  those 
that  inhabit  the  nether  regions  of 
darkness  and  waste  we  know  as 
pretnal  discovery.  ■ 


Repnnied  with  pemission  from  the  December  1991  issue  of  ABAJOfR.\Al    C    1991  AMERICAN  BAR  ASSOCIATION 
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COMHENTS  OF  THEODORE  R.  TETZLAFF 

CHAIR,  SECTION  OF  LITIGATION, 

AMERICAN  BAR  ASSOCIATION 

ON  THE 

AUGUST  1991  PROPOSED  AMENDMENTS  TO  THE 

FEDERAL  RULES  OF  CIVIL  PROCEDURE 

AND  THE 

FEDERAL  RULES  OF  EVIDENCE 


Data:   Fabruary  7,  1992 


Discloaura 

Tha  concapt  of  discloaura,  which  forms  tha  basis 
for  tha  Bos^  significant  changa  to  tha  discovary  procass 
considarad  to  data,  raisas  a  nuabar  of  significant  practical 
and  philosophical  problaas  that  must  ba  raaolvad  bafora  a 
mandatory  dlaelosurad  systam  of  discovary  is  raquirad  in 
avary  fadaral  district  court,   tfhila  tha  Litigation  Saction 
supports  tha  aarly,  voluntary  diacloaura  of  cartain 
information  (particularly  tha  namaa  and  addrassas  of  parsons 
having  Knovladga  and  tha  location  of  documants  most  ralavant 
to  tha  casa) ,  tha  Saction  has  grava  concarna,  for  tha  raasons 
that  ara  suaaarizad  balow,  ragarding  tha  faasibility  of  tha 
disclosura  modal  incorporatad  in  tha  currant  proposals. 
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lirai.  th«  standard  for  initiai  disclosures 
containad  in  Proposed  Rul«  26(a)(1)  -  information  "that  bears 
significantly  [or  is  "likely  to  bear  significantly"]  on  any 
claia  or  defense"  is  both  highly  suls^ective  and  different 
from  the  current  standard  eyf   Rule  26  permitting  discovery 
that  IS  relevant  to  the  suts^ect  matter  or  reasonably 
calculated  to  lead  to  the  discovery  of  admissible  evidence. 
As  a  practical  matter,  this  means  that  each  party  about  to 
maJce  its  mandatory  initial  disclosures  will  )cnow  tvo  things- 
first,  that  It  need  not  disclose  all  discoverable  material, 
and  second,  that  it  will  be  making  its  determination  of  what 
should  b«  disclosed  before  it  knows  what  its  adversary  will 
be  disclosing.   We  submit  that  this  will,  at  least  for  the 
initial  period  of  several  years  when  the  standard  is  tested 
and  clarified  in  specific  cases,  lead  to  disclosure^^^at  are 
more  limited  than  what  the  drafters  expected.   These  initial 
disclosures  will  therefore  be  less  helpful  in  narrowing 
future  discovery,  while  that  discovery  is  subjected  to 
presumptive  numerical  limitations  that  are  imposed  by  other 
rules  changes  that  are  proposed  on  the  assumption  that  there 
will  be  full  initial  disclosures. 

Second,  in  a  notice-pleading  system,  what  is  likely 
to  "bear  significantly"  on  a  defense  is  not  all  clear  when 
the  defendant  answers  the  complaint,  which  is  thirty  days 
before  the  disclosures  are  required  to  be  made,   vihile  we 
believe  that  any  disclosure  system  that  eventually  is 
implemented  should  require  simultaneous  early  exchanges,  the 
danger  is  that  the  defendant  will  narrowly  construe  the 
requirement,  and  that  the  plaintiff  may  consequently  be 
disadvantaged  by  the  other  limits  proposed  on  the  number  and 
length  of  depositions  and  interrogatories. 

Third,  there  is  a  major  difference  between  a  lawyer 
telling  her  client  to  look  for  specific  documents  covered  by 
the  adverse  party's  docxiaent  request  or  interrogatories,  and 
telling  the  client  to  look  for  docximents  "that  are  likely  to 
bear  significantly  on  any  claim  or  defense."  That  standard 
may  well  complicate,  rather  than  simplify,  discovery  in  cases 
such  as  product  liability  cases  that  proceed  under  multiple 
and  diverq«nt  l«qal  theories. 


there  is  a  fundamental  philosophical 
problem  po««d  by  engrafting  a  disclosure  system  onto  the  body 
of  an  adversary  system  of  justice  which  is  likely  to  reject 
it  as  fundamentally  incompatible  tissue.   The  disclosure 
proposal  could  simply  inject  another  layer  of  uncertainty  — 
and  therefore  potential  for  dispute  and  more  pretrial 
maneuvering  — -  into  the  arena.   £11  generally  Kieve, 
Discovery  Reform!   Mavbe  the  Best  Solution  Is  No  DisCQVgrv  At 
&ii,  ABA  Journal  (D«c.  1991).   Sn  aIas,  Kieve,  "&n 
Alternative  Proposal."  Appendix  3. 
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vmil*  th«s«  problsms  do  not  necassarily  require 
rejection  of  any  disclosure-based  system,  they  caution 
against  «  rush  to  mandating  such  a  system  nationally  before 
there  is  a  useful  body  of  empirical  evidence  as  to  whether, 
or  under  what  circumstancus,  such  a  system  can  wor)c  both 
justly  and  efficiently.   Fortunately,  there  are  laboratories 
in  which  such  empirical  data  will  be  generated  in  the  next 
two  years,  in  the  form  of  the  pilot  and  early  implementation 
district  courts  which  have  implemented  variants  of  a 
disclosure-based  discovery  system  as  part  of  their  Civil 
Justice  Reform  Act  "civil  justice  expense  and  delay  reduction 
plans."  Given  th«  problems  posed  by  a  disclosure-based 
discovery  system,  w«  believe  that  the  proposals  for  initial 
disclosures  contained  in  Proposed  Rule  26(a)(1)  should  be 
withdrawn  at  this  time,  and  reevaluated  in  two  years  in  light 
of  the  experience  of  the  pilot  districts. 
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SUPREME  COURT  OF  THE  UNITED  STATES 

AMENDMENTS  TO  THE  FEDERAL  RULES 
OF  CIVIL  PROCEDURE 

[April  22,  1993] 

Justice  Scalia,  with  whom  Justice  Thomas  joina,  and 
with  whom  JUSTICE  SOUTER  joins  as  to  Part  II,  filed  a 
dissenting  statement. 

I  dissent  from  the  Court's  adoption  of  the  amendments 
to  Federal  Rules  of  Civil  Procedure  11  (relating  to  sanc- 
tions for  frivolous  litigation),  and  26,  30,  31,  33,  and  37 
(relating  to  discovery).  In  my  view,  the  sanctions  proposal 
will  eliminate  a  significant  and  necessary  deterrent  to 
frivolous  litigation;  and  the  discovery  proposal  will  in- 
crease litigation  costs,  burden  the  district  courts,  and, 
perhaps  worst  of  all,  introduce  into  the  trial  process  an 
element  that  is  contrary  to  the  nature  of  our  adversary 
system. 
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II 

Discovery  Rules 

The  proposed  radical  reforms  to  the  discovery  process 
are  potentially  disastrous  and  certainly  premature — partic- 
ularly the  imposition  on  litigants  of  a  continuing  duty  to 
disclose  to  opposing  counsel,  without  awaiting  any  request, 
various  information  "relevant  to  disputed  facts  alleged 
with  particularity."  See  Proposed  Rule  26(aXlXA), 
(aXlXB),  (eXD.  This  proposal  is  promoted  as  a  means  of 
reducing  the  unnecessary  expense  and  delay  that  occur  in 
the  present  discovery  regime.  But  the  duty-to-disclose 
regime  does  not  replace  the  current,  much-criticized 
discovery  process;  rather,  it  adds  a  further  layer  of  discov- 
ery. It  will  likely  increase  the  discovery  burdens  on 
district  judges,  as  parties  litigate  about  what  is  ''relevant" 
to  "disputed  facts,**  whether  those  facts  have  been  alleged 
with  sufficient  particularity,  whether  the  opposing  side  has 
adequately  disclosed  the  required  information,  and  wheth- 
er it  has  fulfilled  its  continuing  obligation  to  supplement 
the  i"i»inl  disclosure.  Documents  will  be  produced  that 
turn  out  to  be  irrelevant  to  the  litigation,  because  of  the 
early  inception  of  the  duty  to  disclose  and  the  severe 
penalties  on  a  party  who  fails  to  disgorge  in  a  manner 
consistent  with  the  duty.  See  Proposed  Rule  37(c)  (prohib- 


it do  not  disaffTM  with  th*  propoMl  to  mak*  law  firms  UabU  for  an 
attorney's  miseondnet  ondar  tha  Rola,  —  Propoaad  Rala  11(e),  or  with 
tha  proposal  that  Rnla  11  sanctions  b«  appliad  whan  daims  in  pltadings 
thMt  at  ooa  tima  wars  not  in  violation  of  tha  nila  ara  porsnad  aflar  it  is 
avidant  that  thay  lack  support,  saa  Propoaad  Rola  11(b);  Adviaory 
Committaa  Notaa  to  Propoaad  Rola  11,  p.  51. 

It  ia  earions  that  tha  propoaad  ruia  rsf  arding  sanctiona  for  diseovary 
sbosaa  rwquitm  aanetiona,  and  spacificaily  racommands  financial  sanctiona 
and  eomp«iaation  to  tha  moving  party.  Saa  Propoaad  Rala  37(aK4XA), 
(cXl).  No  axplanation  for  tha  inconsisUncy  is  givan. 
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iting,  in  some  circumstances,  use  of  witnesses  or  informa- 
tion not  voluntarily  disclosed  pursuant  to  the  disclosure 
duty,  and  authorizing  divulgement  to  the  jury  of  the 
failure  to  disclose). 

The  proposed  new  regime  does  not  fit  comfortably 
within  the  American  judicial  sj^tem,  which  relies  on 
adversarial  litigation  to  develop  the  facts  before  a  neutral 
decisionmaker.  By  placing  upon  lawyers  the  obligation  to 
disclose  information  damaging  to  their  cUents— on  their 
own  initiative,  and  in  a  context  where  the  lines  between 
what  must  be  disclosed  and  what  need  not  be  disclosed 
are  not  dear  but  require  the  exercise  of  considerable 
judgment — the  new  Rule  would  place  intolerable  strain 
upon  lawyers'  ethical  duty  to  represent  their  clients  and 
not  to  assist  the  opposing  side.  Requiring  a  lawyer  to 
make  a  judgment  as  to  what  information  is  "relevant  to 
disputed  facts"  plainly  requires  him  to  use  his  professional 
skills  in  the  service  of  the  adversary.  See  Advisory 
Committee  Notes  to  Proposed  Rule  26,  p.  96. 

It  seeiiis  to  me  most  imprudent  to  embrace  such  a 
radical  alteration  that  has  not,  as  the  advisory  committee 
notes,  see  id,  at  94,  been  subjected  to  any  significant 
testing  on  a  local  level.  Two  early  proponents  of  the  duty- 
to-disdose  regime  (both  of  whom  had  substantial  roles  in 
the  development  of  the  proposed  rule— one  as  Director  of 
the  Federal  Judicial  Center  and  one  as  a  member  of  the 
advisory  committee)  at  one  time  noted  the  need  for  such 
study  prior  to  adoption  of  a  national  rule.  Schwarzer,  The 
Federal  Rules,  the  Adversary  Process,  and  Discovery 
Reform,  50  U.  Pitt.  L.  Rev.  703,  723  (1989);  Brazil,  The 
Adversary  Character  of  Civil  Discovery:  A  Critique  and 
Proposals  for  Change,  31  Vand.  L.  Rev.  1296,  1361  (1978). 
More  importantly.  Congress  itself  reached  the  same 
condusion  that  local  experiments  to  reduce  discovery  costs 
and  abuse  are  essential  before  msgor  revision,  and  in  the 
Civil  Justice  Reform  Act  of  1990,  Pub.  L.  101-650,  §§  104, 
105,  104  Stat.  5097-5098,  mandated  an  extensive  pilot 
program  for  district  courts.  See  also  28  U.  S.  C.  §§471, 
473(aX2XC).     Under  that  legislation,  short-term  experi- 
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ments  relating  to  discovery  and  case  management  are  to 
last  at  least  three  years,  and  the  Judicial  Conference  is 
to  report  the  results  of  these  experiments  to  Congress, 
along  with  recommendations,  by  the  end  of  1995.  Pub. 
L.  101-650,  §  105,  104  Stat.  5097-5098.  Apparently,  the 
advisory  committee  considered  this  timetable  schedule  too 
prolonged,  see  Advisory  Committee  Notes  to  Proposed  Rule 
26,  p.  95,  preferring  instead  to  subject  the  entire  federal 
judicial  system  at  once  to  an  extreme,  costly,  and  essen- 
tially untested  revision  of  a  major  component  of  dvil 
litigation.  That  seems  to  me  unwise.  Any  major  reform 
of  the  discovery  rules  should  await  completion  of  the  pilot 
programs  authorized  by  Congress,  especially  since  courts 
already  have  substantial  discretion  to  control  discovery.^ 
See  Fed.  Rule  Civ.  Proc.  26. 

I  am  also  concerned  that  thiq  revision  has  been  recom- 
mended in  the  face  of  nearly  universal  criticism  from 
every  conceivable  sector  of  our  judicial  system,  including 
judges,  practitioners,  litigants,  academics,  public  interest 
groups,  and  national,  state  and  local  bar  and  professional 
associations.  See  generally  Bell,  Vamer,  &  Gottschalk, 
Automatic  Disclosure  in  Discovery — The  Rush  to  Reform, 
27  Ga.  L.  Rev.  1,  28-32,  and  nn.  107-121  (1992).  Indeed, 
after  the  proposed  rule  in  essentially  its  present  form  was 
published  to  comply  with  the  notice- and-comment  require- 
ment of  28  U.  S.  C.  §  2071(b),  public  criticism  was  so 
severe  that  the  advisory  committee  announced  abandon- 
ment of  its  duty-to-disclose  regime  (in  favor  of  limited 
pilot  experiments),  but  then,  without  further  public 
comment  or  explanation,  decided  six  weeks  later  to 
recommend  the  rule.    27  Ga.  L.  Rev.,  at  35. 


Constant  reform  of  the  federal  rules  to  correct  emerging 


'For  the  sam*  reaaon,  the  propoeed  presumptive  limit*  on  depositioni 
and  interrogatohea,  see  Proposed  Rules  30,  31,  and  33,  should  not  be 
implemented. 
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RULES  OF  CIVIL  PROCEDURE 

problems  is  essential.  JUSTICE  WHITE  observes  that 
Justice  Douglas,  who  in  earlier  years  on  the  Court  had 
been  wont  to  note  his  disagreements  with  proposed 
changes,  generally  abstained  from  doing  so  later  on, 
acknowledging  that  his  expertise  had  grown  stale.  Ante, 
at  5.  Never  having  specialized  in  trial  practice,  I  began 
at  the  level  of  expertise  (and  of  acqmescence  in  others' 
proposals)  with  which  Justice  Douglas  ended.  Both 
categories  of  revision  on  which  I  remark  today,  however, 
seem  to  me  not  matters  of  expert  detail,  but  rise  to  the 
level  of  principle  and  purpose  that  even  Justice  Douglas 
in  his  later  years  continued  to  address.  It  takes  no  expert 
to  know  that  a  mecisure  which  eliminates  rather  than 
strengthens  a  deterrent  to  frivolous  litigation  is  not  what 
the  times  demand;  and  that  a  breathtakingly  novel 
revision  of  discovery  practice  should  not  be  adopted 
nationwide  without  a  trial  run. 

In  the  respects  described^  I  dissent  from  the  Court's 
order. 
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Appendix  5.— Statement  of  the  American  Institute  of  Cer- 
tified PuBuc  Accountants,  Securities  Industry  Associa- 
tion, Alliance  of  American  Insurers,  American  Insurance 
Assocl\tion,  National  Association  of  Independent  Insurers 
Aetna  Life  and  Casualty  Insurance  Co.,  Alustate  Insurance 
Co.,  Jumper  National  Insurance  Co.,  Netherlands  Insur- 
ance Co.,  and  State  Farm  Insurance  Co.,  June  16  1993 
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INTRODUCTION  AND  SUMMARY  OF  STATEMENT 

As  frequent  parties  to  lawsuits  in  federal 
courts,  the  members  of  the  insurance,  accounting  and 
securities  communities  joining  in  this  statement  have  a 
significant  stake  in  changes  that  would  reduce 
unnecessary  expense  and  delay  in  civil  cases.   We  are 
the  ones  who  pay  the  expenses  associated  with 
unnecessary  and  burdensome  procedures,  and  we  are 
constantly  searching  for  ways  to  make  litigation  fairer 
and  more  efficient.   We  applaud  the  Judicial  Conference 
for  the  time  and  attention  devoted  to  studying  these 
problems  and  we  support  many  of  the  proposed  amendments 
because  they  will  advance  our  shared  goals. 
Nevertheless,  we  are  profoundly  troubled  by  the  proposal 
to  amend  Federal  Rule  of  Civil  Procedure  26(a)(1),  and 
for  the  reasons  set  forth  below,  we  urge  that  Congress 
act  affirmatively  to  strike  that  proposal  before  it  goes 
into  effect  on  December  1  of  this  year. 

The  proposed  amendment  to  Rule  26(a)(1)  would 
create  a  new,  self -executing  and  continuing  requirement 
for  parties  to  identify  all  documents  and  witnesses 
relevant  to  the  facts  alleged  in  a  complaint  and  other 
pleadings.   The  new  rule  would  require  automatic,  early 
disclosure  —  without  any  requirement  of  a  discovery 
request  from  the  opposing  party  —  of  all  witnesses  and 
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documentary  evidence  in  the  possession  of  either  party 
that  is  "relevant  to  disputed  facts  alleged  with 
particularity  in  the  pleadings."   The  rule  would  also 
require  parties  to  exchange  automatically  information 
concerning  damages  and  insurance  coverage.   Pursuant  to 
proposed  Rule  37(c),  any  party  that  fails  to  disclose 
the  information  required  by  proposed  Rule  26(a)  will  be 
prohibited  from  introducing  witnesses  or  information  it 
failed  to  disclose  during  "discovery"  as  evidence  in  any 
trial,  hearing  or  motion,  unless  its  failure  to  disclose 
was  harmless. 

We  are  opposed  to  proposed  Rule  26(a)(1)  because 
it  seeks  to  impose  a  radical  revision  to  civil  discovery 
which  most  observers  believe  will  increase,  not 
decrease,  the  costs  and  inefficiency  of  litigation  and 
which  will  create  serious  new  risks  and  issues  for 
litigants.   It  will  create  disputes  over  the  sufficiency 
of  dis'^losure  and  the  necessity  for  court-imposed 
sanctions,  adding  an  additional  layer  of  discovery 
disputes  and  encouraging  costly  over-disclosure  of 
unnecessary  and/or  irrelevant  information.   By  imposing 
a  duty  to  disclose  information  to  one's  adversary, 
automatically  and  on  an  ongoing  basis,  the  proposed 
amendment  in  effect  requires  litigants  to  invest  time, 
money  and  personnel  resources  in  the  service  of  their 
adversaries.   It  also  threatens  the  most  fundamental 
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elements  of  our  adversary  system  —  the  lawyer's  duty  of 
loyalty,  the  lawyer's  duty  to  zealously  represent  one's 
client  and  the  attorney-client  privilege.   Most 
strikingly,  it  would  do  all  of  this  without  awaiting  the 
results  of  the  civil  justice  reform  experiments  that 
Congress  mandated  in  1990  under  the  Civil  Justice  Reform 
Act  ("CJRA") . 

In  the  CJRA,  Congress  mandated  a  process  of  trial 
and  error  and  evaluation  in  the  local  district  courts, 
to  permit  experimentation  with  a  wide  variety  of  ideas 
for  improving  the  handling  of  civil  suits  based  upon 
input  from  all  "users"  of  the  civil  justice  system.   The 
period  of  local  experimentation  mandated  by  the  CJRA  is 
now  underway.   Thirty-eight  districts  already  have  CJRA 
plans  in  place;  the  remaining  districts  will  have  their 
plans  in  place  by  December  1,  1993.   Pursuant  to  the 
statute,  two  separate  empirical  studies  will  be 
conducted  on  the  data  generated  by  these  experiments. 
The  results  of  these  studies  will  be  submitted  to 
Congress  by  December  31,  1995. 

As  the  first  thirty-four  plans  indicate,  local 
CJRA  plans  will  reflect  a  diversity  of  approaches  to 
discovery  reform,  including  different  variations  of 
mandatory  disclosure.   Almost  forty  percent  of  districts 
so  far  have  not  even  included  any  form  of  mandatory 
disclosure  in  their  plans.   The  vast  majority  of  the 


81-258  0-94-8 
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districts  have  chosen  not  to  experiment  with  a 
disclosure  rule  as  sweeping  as  Rule  26(a)(1)  would 
mandate,  most  apparently  believing  that  other  approaches 
to  litigation  reform  hold  more  promise.   Some  districts 
are  experimenting  with  rules  similar  to  Rule  26(a)(1), 
so  information  will  be  gathered  on  its  efficacy  and  how 
it  stacks  up  against  other  approaches  to  reform. 

Rule  26(a)(1)  jumps  the  gun  on  this  process, 
pushes  aside  the  experimentation  process,  and 
fundamentally  alters  established  discovery  procedures  in 
an  extremely  controversial  manner.   It  cannot  help  but 
undermine  the  CJRA  effort  as  the  courts  and  litigants 
struggle  to  interpret  and  implement  the  new  national 
mandate. 

It  would  be  one  thing  if  the  Rule's  merits  were 
clear  and  convincing.   But,  instead,  a  wide  spectrum  of 
organizations  have  expressed  overwhelming  opposition 
because  of  serious  concerns  about  the  negative  impact 
that  the  rule  will  have  on  civil  litigation.   Moreover, 
the  process  by  which  Rule  26(a)(1)  arrived  at  Congress 
—  with  the  Judicial  Conference's  Advisory  Committee 
first  proposing  it,  then  deleting  it  in  the  face  of  the 
overwhelming  opposition,  then  restoring  it  in  a  slightly 
revised  form  and  sending  it  on  without  further 
opportunity  for  public  comment,  and  the  unusual  response 
it  engendered  from  the  United  States  Supreme  Court  — 
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also  counsels  against  this  premature  fundamental 
revision  in  civil  litigation. 

The  proposed  weakening  of  Rule  11,  which  now 
provides  some  protection  against  unsubstantiated  claims, 
exacerbates  the  Rule  26(a)(1)  problem  by  cutting  back  on 
the  tools  available  for  discouraging  wasteful  and 
expensive  litigation  of  frivolous  claims.   We  share  the 
concerns  addressed  more  fully  in  the  testimony  of  the 
American  Insurance  Association  (AIA) . 


I.  RULE  26(a)(1)  UNJUSTIFIABLY  JUMPS  THE  GUN  ON  THE 
PROCESS  MANDATED  BY  THE  CIVIL  JUSTICE  REFORM  ACT 
OF  1990. 


When  Congress  enacted  the  Civil  Justice  Reform 
Act  of  1990''",  just  three  years  ago,  it  recognized  that 
the  "solutions  to  problems  of  cost  and  delay  must 
include  significant  contributions  by  the  courts,  the 

litigants,  the  litigants'  attorneys,  and  by  the  Congress 

2 
and  the  executive  branch."    Congress  also  recognized 

that,  in  order  to  be  successful,  civil  justice  reform 

would  require  a  trial  and  error  approach  conducted  at 

the  local  level  with  local  input  about  local  problems 

and  needs. 


■'■   Pub.  L,  No.  101-650,  tit.  I,  28  U.S.C.  §§  471-482. 

^   Pub.  L.  No.  101-650,  §  102(3). 

3        .  .  .  . 

Justices  Scalia,  Thomas  and  Souter  (in  their  opinion 

[Footnote  continued  on  next  page] 
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On  its  face,  the  current  effort  to  impose  a 
sweeping  form  of  mandatory  disclosure  without  awaiting 

the  outcome  of  the  process  of  local  experimentation  is 

4 
"potentially  disastrous  and  certainly  premature." 

Congress  mandated  not  one,  but  two,  comprehensive  and 

searching  empirical  studies  of  the  effectiveness  of 

civil  cost  and  delay  reduction  techniques.   The 

experiments  include  various  combinations  of  discovery 

reform,  including  variations  on  the  mandatory  disclosure 

requirement.   Congress  should  await  the  outcome  of  these 

studies  and  evaluate  them  critically  before  imposing  as 

the  national  rule  this  highly  controversial,  untested, 

fundamental  change  in  civil  litigation. 


A.   Congress  Mandated  a  5-Year  Period  of 

Experimentation  With  Discovery  Reforms  in 
the  Civil  Justice  Reform  Act  of  1990. 


When  Congress  enacted  the  CJRA  in  1990,  it 
mandated  a  series  of  steps  designed  to  encourage  a 
variety  of  experimentation  and  study  at  the  local 


[Footnote  continued  from  previous  page] 
objecting  to  the  new  mandatory  disclosure  rule,  see 
below)  similarly  opined  that  "local  experiments  to 
reduce  discovery  costs  and  abuse  are  essential  before 
major  revision  .  .  .  ."   Order  and  Memorandum 
Transmitting  Amendments  to  the  Federal  Rules  of  Civil 
Procedure  to  the  Congress,  April  22,  1993,  at  5 
(Scalia,  J. ,  dissenting)  (joined  in  relevant  part  by 
Thomas,  J.  and  Souter,  J.)  (hereinafter  "Statement  of 
Justice  Scalia")  (emphasis  in  original) . 

4 

Statement  of  Justice  Scalia  at  4. 
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district  court  level  of  ways  to  improve  the  civil 
litigation  process.   First,  it  required  every  federal 
district  court  across  the  country  to  implement 
experimental  reform  plans  designed  to  eliminate  the 
abuse,  expense  and  delay  that  have  been  cited  as 
problems  with  the  present  civil  justice  system. 
Pursuant  to  the  CJRA,  each  district  must  develop  a 
reform  plan  in  consultation  with  an  advisory  group 
comprised  of  local  practitioners  and  local  litigants.   A 
central  purpose  of  each  reform  plan  is  to  assess  new, 
streamlined  approaches  to  the  discovery  process.   In 
addition,  districts  are  encouraged  to  consider  increased 
use  of  case  management  techniques  and  increased  use  of 
alternative  dispute  resolution.   All  districts  will  have 
plans  in  place  by,  ironically,  the  same  date  as  the  new 
Rule  26(a)(1)  will  go  into  effect  absent  Congressional 
action  —  December  1  of  this  year.   The  results  of  these 

reform  plans  are  to  be  evaluated  and  presented  to 

5 
Congress  by  the  end  of  1994. 

In  addition  to  the  general  requirement  that  each 

district  implement  a  reform  plan,  the  CJRA  established 

ten  "pilot  districts"  that  were  required  to  implement 

reform  plans  by  December  31,  1991.    After  three  years, 


^   28  U.S.C.  §479 


The  statute  required  these  pilot  districts  to  apply 

[Footnote  continued  on  next  page] 
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the  results  of  these  pilot  programs  will  be  evaluated  by 
"an  independent  organization  with  expertise  in  federal 
court  management  .  .  .  [which  will]  compare  those 

results  to  the  impact  on  costs  and  delays  in  10  other 

7 
districts,  and  prepare  a  report."    At  that  point,  the 

Judicial  Conference  is  also  to  submit  a  report  to 

Congress,  recommending  either  expansion  of  the  pilot 

program  or  alternative,  more  cost  effective  programs  to 

reduce  waste  and  delay  in  civil  litigation,  and  the 

Conference  is  to  proceed  to  implement  its  preferred 

g 
approach  through  the  Rules  Enabling  Act  process. 

In  addition  to  the  ten  pilot  programs,  the  CJRA 

established  a  demonstration  program  under  which  it 

required  five  additional  district  courts  to  conduct 

9 
specific  procedural  experiments.    The  Federal  Judicial 

Center  and  the  Administrative  Office  of  the  United 

States  Courts  will  collect  and  analyze  empirical  data 

from  these  demonstration  districts.   The  Judicial 


[Footnote  continued  from  previous  page] 
specific  principles  and  guidelines  of  litigation 
management,  many  of  which  related  to  alternative 
discovery  reforms.   See  28  U.S.C.  §  473(a). 

^   136  Cong.  Rec.  S17575  (daily  ed.  Oct.  27,  1990) 
(statement  of  Senator  Biden) .   The  independent 
organization  selected  to  evaluate  the  effectiveness  of 
the  pilot  programs  is  the  Rand  Corporation. 

'   Id. 

Pub.  L.  No.  101-650,  §  104. 
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Conference  must  report  the  results  of  the  pilot  programs 
and  the  demonstration  programs  to  Congress  by 
December  31,  1995.  """^ 


B.   Both  The  House  And  The  Senate  Endorsed  the 
Process  of  Local  Experimentation  With 
Controversial  New  Techniques  For  Streamlining 
Civil  Litigation. 


Congress  enacted  the  CJRA  with  overwhelming, 
bipartisan  support  in  both  the  House  and  the  Senate.   It 
grew  out  of  ideas  developed  by  a  task  force  that  Senator 
Joseph  Biden  commissioned  in  1988  to  recommend  ways  of 
alleviating  excessive  costs  and  delay  in  the  civil 
justice  system.   The  Brookings  Institution  and  the 
Foundation  for  Change  convened  that  task  force,  and  it 
consisted  of  well-respected  attorneys  from  the 
plaintiffs'  and  defendants'  bars,  civil  rights  and 
women's  rights  lawyers,  attorneys  representing  consumer 
and  environmental  organizations,  representatives  of  the 
insurance  industry,  general  counsels  of  major 
corporations,  former  judges  and  law  professors. 

The  Task  Force  published  a  report  entitled: 
Justice  For  All  —  Reducing  Costs  and  Delay  in  Civil 


■'■°   Pub.  L.  No.  101-650,  §  104(d). 

A  list  of  Task  Force  members  is  attached  as 
Exhibit  1. 
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Litigation"^   (hereinafter  "Brookings  Task  Force 
Report") .   This  report  contained  twelve  procedural 
recommendations  for  improving  the  federal  civil  justice 
system.   The  cornerstone  was  the  development  by  each 

district  court  of  a  "Civil  Justice  Reform  Plan," 

13 
developed  with  assistance  from  its  local  bar.    The 

Task  Force  reviewed  a  wide  variety  of  reform  proposals 

and  ultimately  selected  the  district-by-district  civil 

justice  reform  plan  mechanism  as  the  most  effective  way 

to  reduce  the  costs  and  delays  in  the  civil  justice 

system.   In  the  Task  Force's  view,  individual  courts,  in 

consultation  with  local  users  of  the  federal  court 

system,  would  be  in  the  best  position  to  assess  the 

causes  of  excessive  costs  and  delays  in  a  particular 

district  and  to  craft  a  reform  plan  that  addressed  those 

problems. 

The  House  Judiciary  Committee  strongly  supported 

the  Task  Force's  district-by-district  approach  as 

embodied  in  the  CJRA.   As  the  House  Report  said,  "Simply 

stated,  it  is  those  who  use  and  run  the  courts  in  any 

given  district  that  are  in  the  best  position  to  address 


12 

Reprinted  in  The  Civil  Justice  Reform  Act  of  1990 

and  the  Judicial  Improvements  Act  of  1990:   Hearings  on 

S.  2027  and  S.  2648  Before  the  Senate  Committee  on  the 

Judiciary.  S.  Hrg.  1097.  101st  Cong.,  2d  Sess.  421 

(1990)  (hereinafter  "Senate  Hearings") . 

13 

Brookings  Task  Force  Report  at  19-20,  Senate 

Hearings  at  445-46. 
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14 
the  case  management  needs  of  that  district."    The 

Judiciary  Committee  indicated  that  the  district  plan 

mechanism  was  intended  to  redress,  among  other  things, 

excessive  costs  and  delays  in  discovery.   "[T]here  is  a 

compelling  need  to  control  discovery  and  its  attendant 

costs.   Several  districts  have  developed  successful 

techniques  for  controlling  discovery,  and  it  is  the 

intent  of  the  Committee,  through  this  legislation,  to 

encourage  such  techniques. ""^^   The  full  House  expressed 

its  support  by  passing  CJRA  under  suspension  of  the 

1    16 
rules. 

The  Senate  likewise  strongly  supported  the 

district  court  plan  mechanism.   According  to  the  Senate 

Judiciary  Committee,  which  approved  the  bill  12-1,  these 

plans  are  the  best  way  to  utilize  the  expertise  that  has 

developed  in  individual  districts  and  to  tailor  reform 

plans  to  the  problems  of  particular  venues. 


There  are  a  remarkable  number  of  gifted 
and  talented  judges,  magistrates, 
clerks,  and  administrators  in  the 
Federal  court  system.   .  .  .   Prior  to 
this  legislation,  there  was  no  adequate 
means  of  drawing  upon  these  resources 
in  every  district  court.   Now  there  is 
a  means  of  doing  so.   There  is  a  basis 
for  extending  nationally  the  ideas  that 


14 
15 
16 


H.R.  Rep.  No.  732,  101st  Cong.,  2d  Sess .  10  (1990) 

House  Report  at  10. 

136  Cong,  Rec.  H13316  (daily  ed .  Oct.  27,  1990). 
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have  been  developed  and  will  continue 
to  be  developed  at  the  local  level. ^^ 


The  Committee  viewed  participation  by  local  advisory 
groups  as  key  to  the  development  of  effective  plans, 
recognizing  that  reforms  which  enjoy  broad-based  support 
from  the  local  bench,  bar  and  other  users  of  the  civil 

justice  system  are  more  likely  to  succeed  than  major 

18 
changes  imposed  without  such  support.     We  believe  this 

is  certainly  true  for  as  radical  a  change  as  mandatory 

disclosure. 


C.   The  CJRA  Plans  Already  in  Place  Have  Adopted 
a  Variety  of  Discovery  Reforms;  Mandatory 
Disclosure  Is  Only  One  of  the  Reform  Ideas 
that  District  Courts  Are  Trying,  And  Few  Have 
Decided  That  Sweeping  Disclosure  Of  The  Type 
Proposed  As  The  National  Rule  Here  Should 
Even  Be  Part  Of  Their  Experimental  Plans. 


To  date,  thirty-eight  of  the  nation's  ninety-four 

19 
districts  have  implemented  a  CJRA  plan.     The  plans 

already  in  place  have  taken  a  variety  of  approaches  to 

reforming  or  streamlining  the  process  of  discovery.   Few 

incorporate  a  rule  of  the  dimensions  of  Rule  26(a)(1). 


17 

S.  Rep.  No.  416,  101st  Cong.,  2d  Sess.  15  (1990). 

18 

Senate  Report  at  15. 

19 

As  described  above  (p.  3),  the  remaining  fifty-six 

districts  are  required  to  commence  such  plans  by 

December  1,  1993. 
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Comprehensive  information  about  all  CJRA  plans 
implemented  before  December  31,  1991,  34  districts  in 

all,  is  available  in  two  publications  —  a  1992  report 

20 
of  the  ABA'S  Litigation  Section   and  a  1992  report 

prepared  by  the  Judicial  Conference  of  the  United 

States.     Significantly,  almost  forty  percent  of  these 

districts  have  not  chosen  any  mandatory  disclosure 

reguirement  as  part  of  their  reforms.   Moreover,  of  the 

twenty-one  districts  that  have  adopted  some  form  of 

mandatory  disclosure,  only  seven  appear  to  require 

disclosure  as  broad  in  scope  and  as  far-reaching  as  the 

22 
proposed  amendment  to  Rule  26(a)(1).     Apparently,  the 

trial  judges  and  advisory  groups,  acting  under  the  CJRA, 

have  not  regarded  mandatory  disclosure,  as  proposed  in 

Rule  26(a)(1),  as  the  clear  solution  to  the  problems 

with  civil  litigation  in  the  federal  courts. 


20  ...  .   . 

Section  of  Litigation,  American  Bar  Association, 

Report  of  The  Task  Force  on  the  Civil  Justice  Reform  Act 

(July  1992)  (hereinafter  "ABA  Report"). 

2  1 

Judicial  Conference  of  the  United  States,  Civil 

Justice  Reform  Act  Report:  Development  and 

Implementation  of  Plans  by  Early  Implementation 

Districts  and  Pilot  Courts  (June  1,  1992) (hereinafter 

"Judicial  Conference  Report") . 

22  .  . 

A  chart  summarizing  the  mandatory  disclosure 

provisions  that  the  twenty-one  districts  have  adopted  is 
attached  to  this  statement  as  Exhibit  2. 
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1.   Document  Disclosure 

In  the  twenty-one  districts  that  have  mandatory 
disclosure  requirements,  the  nature  of  the  document 
disclosure  requirement  varies  widely.   Some  courts  have 
limited  their  mandatory  disclosure  rules  to  certain 

types  of  cases,  such  as  expedited  cases  or  pro  se 

23  • 

prisoner  cases  (S.D.N.Y.)    or  personal  injury,  medical 

malpractice,  employment  discrimination,  or  civil  RICO 

cases  (D.  Del.)*   In  addition,  the  courts  have  defined 

in  a  variety  of  ways  the  subject  matters  covered  by  the 

document  disclosure  requirement.   For  instance,  the 

Northern  District  of  California  limits  its  document 

disclosure  rule  to  documents  that  tend  to  support  the 

disclosing  party's  position.   Even  within  districts, 

there  is  variation  in  the  approach  to  document 

disclosure. 


23  .     . 

According  to  the  ABA  Report,  the  Southern  District 

of  New  York  limits  this  disclosure  requirement  to 

expedited  cases,  while  the  Judicial  Conference  Report 

says  the  District  imposes  "standardized  discovery"  only 

in  pro  se  prisoner  cases. 

24 

For  example,  according  to  the  ABA  Report,  in  the 

Northern  District  of  Indiana,  only  one  judge  has 

established  a  document  disclosure  requirement.   The 

Judicial  Conference  Report  indicates  that  the  District 

has  established  three  different  experiments,  involving 

different  judges,  each  requiring  different  degrees  of 

disclosure. 
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2.  Identification  of  Potential  Witnesses 

The  ABA  Report  indicates  that,  of  the  twenty-one 
districts  with  mandatory  disclosure  provisions,  only 
about  half  require  any  disclosure  regarding  potential 
witnesses.   Again,  even  among  those  requiring  some 
disclosure,  there  is  wide  variation  as  to  what  needs  to 
be  disclosed  and  when.   There  are  limitations  as  to  the 
types  of  cases  in  which  disclosure  is  required,  and 
there  are  limitations  on  the  extent  of  disclosure 
required.   Few  provisions  are  as  sweeping  as  the 
proposed  Rule  2  6(a)(1). 

3.  Other  Areas  of  Disclosure 

In  the  other  (and  less  controversial)  areas  of 
disclosure  covered  by  Rule  26(a)(1),  the  districts  have 
also  taken  divergent  approaches.   In  contrast  to 
proposed  Rule  26(a)(1),  only  seven  of  the  twenty-one 
plans  with  disclosure  requirements  specifically  mandate 
new  disclosures  regarding  expert  witnesses,  and  only 
five  of  the  plans  specifically  require  new  disclosures 
of  information  relevant  to  damages  computation.   Indeed, 
none  of  the  districts  reported  on  in  the  ABA  Report  has 
a  mandatory  disclosure  requirement  as  sweeping  as  Rule 
26(a)(1)  when  considered  in  its  entirety. 
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4 .   The  Plans  In  Place  In  The  Home  States  Of 
The  Subcommittee  Members  Demonstrate  The 
Variety  Of  Approaches  To  Disclosure  Being 
Tried  Under  The  CJRA. 


The  variety  of  experimentation  under  the  CJRA  in 
these  controversial  areas  is  apparent  just  by  examining 

the  district  courts  in  states  represented  by  members  of 

2  5 
this  Subcommittee.     For  instance,  the  United  States 

District  Court  for  the  District  of  New  Jersey  has  not 

included  mandatory  disclosure  of  any  form  in  its  plan. 

According  to  the  Judicial  Conference  Report,  the  Eastern 

District  of  Wisconsin's  plan  mandates  only  the  use  of 

standard  interrogatories   while  the  Western  District  of 

Wisconsin's  plan  requires  only  disclosure  of  expert 

witnesses  at  a  preliminary  pretrial  conference.   The 

Southern  District  of  New  York  has  developed  mandatory 

disclosure  requirements  that  only  apply  in  limited 

categories  of  cases.   That  court's  plan  apparently  does 

not  require  broad  identification  of  potential  witnesses 

or  information  regarding  expert  witnesses. 

The  federal  district  courts  in  California  have 

taken  varying  approaches  to  discovery  reform.   The 


25  .  . 

A  chart  summarizing  the  approach  to  mandatory 

disclosure  in  the  districts  in  the  states  that  the 

Subcommittee  members  represent  is  attached  to  this 

statement  as  Exhibit  3 . 

2  6 

The  plan  exempts  "simple  cases"  from  the  use  of 
mandatory  interrogatories. 
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Eastern  District  of  California's  plan  has  no  mandatory 
disclosure  requirement.   Likewise,  the  Southern  District 
of  California  has  adopted  no  new  disclosure  provisions. 
The  plan  in  place  for  the  Northern  District  of 
California  requires  mandatory  disclosure  of  all  persons 
known  to  have  discoverable  information  about  factual 
matters  and  all  unprivileged  documents  in  the  party's 
control  that  tend  to  support  the  positions  that  the 
disclosing  party  has  taken  or  is  reasonably  likely  to 
take  in  the  case.   Even  that  limited  requirement  does 

not  apply  to  cases  before  all  judges  or  to  all  types  of 

27 
cases. 


The  actual  experience  with  the  implementation  of 
the  CJFIA  confirms  what  the  statute  itself  and  its 
legislative  history  suggests:   The  opportunity  to 
develop  local  plans  produces  a  variety  of  ideas  and 
approaches.   Most  importantly  for  the  present 
discussion,  those  plans  do  not  reflect,  by  a  long  shot, 
universal  acceptance  of  mandatory  disclosure,  let  alone 
disclosure  as  sweeping  as  that  required  by  Rule 


27 

Neither  report  discusses  the  Central  District  of 

California  because  that  district  had  not  adopted  a  plan 

at  the  time  the  reports  were  drafted. 
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26(a)(1).   Under  these  circumstances,  there  is  no  basis 

to  proceed  to  adopt  Rule  26(a)(1)  as  the  new  national 

28 

standard. 


II.   THE  PROPOSED  DISCLOSURE  REQUIREMENT  WILL  NOT 

STREAMLINE  LITIGATION,  BUT  WILL  INCREASE  COSTS 
AND  CREATE  NEW  RISKS  AND  DILEMMAS  FOR  LITIGANTS. 


If  the  case  had  been  clearly  made  that  mandatory 
disclosure  as  written  into  Rule  26(a)(1)  would 
streamline  discovery,  there  might  be  a  basis  for 
ignoring  the  CJRA  process  and  proceeding  directly  to 
national  reform.   But,  to  the  contrary,  virtually 
everyone  who  has  looked  at  this  provision  has  found  it 
seriously  wanting.   Indeed,  of  the  208  comments 


2  8  • 

Those  tracking  the  CJRA  experiments  report  that  it 

is  too  early  in  the  process  to  evaluate  the 

effectiveness  of  the  various  plans.   Even  the  ones  put 

in  place  in  1992  have  had  little  time  to  take  effect, 

particularly  in  light  of  the  various  time  periods  after 

a  case  is  filed  before  certain  of  the  new  requirements 

are  triggered.   It  is  our  understanding  that  little 

information  is  expected  to  be  available  before  1994. 

However,  a  recent  survey  of  attorneys  in  Maricopa 
County,  Arizona,  which  has  been  experimenting  for  over  a 
year  with  a  disclosure  requirement  similar  to  Rule 
26(a)(1),  seems  to  confirm  the  nature  of  its  defects. 
Those  attorneys  reported  overwhelmingly  that  disclosure 
has  increased  the  costs  of  litigation,  chilled  the 
willingness  of  clients  to  disclose  information  to  their 
own  counsel,  and  interfered  with  the  attorney  work 
product  and  attorney/client  communication  privileges, 
and  has  not  led  to  earlier  disposition  of  cases  nor 
reduced  unnecessarily  adversarial  conduct  or  "litigation 
by  ambush"  techniques.   See  Attorneys  Doubt  Zlaket 
Rules.  Agree  with  Some  at  March  Hearing.  Maricopa 
Lawyer,  April,  1993,  at  1. 
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submitted  to  the  Advisory  Committee  of  the  Judicial 
Conference  in  response  to  the  original  mandatory 
disclosure  requirement,  95%  opposed  the  new  rule. 
Moreover,  the  Advisory  Committee  withdrew  that  proposal 
in  the  face  of  that  criticism,  and  it  looked  at  first 
like  the  proposed  amendments  would  move  forward  without 
the  controversial  mandatory  disclosure  provision.   But 
the  Advisory  Committee  later  suddenly  reversed  itself, 
inserted  a  slightly  revised  mandatory  disclosure 
provision,  and  approved  it  without  allowing  any  further 
opportunity  for  public  comment. 

Unfortunately,  despite  the  Judicial  Conference's 
good  intentions,  serious  problems  with  the  provision 
remain. 


A.    Rule  26(a)(1)  Will  Increase  Discovery 
Disputes,  Complexity.  And  Costs. 


Most  importantly  from  our  point  of  view  as 
parties  paying  the  high  costs  of  litigation,  the 
provision  will  likely  only  increase  costs  and  increase 
complexity,  not  alleviate  it. 

We  have  the  strongest  interest  in  reducing  the 
costs  and  the  delays  associated  with  civil  litigation. 
We  have  everything  to  gain  from  discovery  reforms  that 
would  truly  streamline  the  civil  litigation  process, 
eliminate  delays  and  decrease  costs.   However,  we  firmly 
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believe,  as  do  most  other  observers,  that  Rule  26(a) (1) 

will  not  accomplish  any  of  those  goals.   Rather,  the 

proposed  disclosure  requirement  simply  adds  an 

additional  layer  of  discovery  and  will  lead  to  satellite 

litigation  concerning  the  sufficiency  of  disclosure  and 

the  necessity  for  court-imposed  sanctions.   Because  of 

the  risk  of  serious  sanctions  for  misreading  the  new 

obligation,  there  will  be  a  strong  inclination  for 

parties  to  battle  out  the  application  of  the  new 

requirement  through  motions  practice  early  in 

litigation,  without  any  obvious  diminution  of  other 

discovery  requests  and  fights.   Parties  may  also  take 

the  route  of  over-disclosure  to  avoid  risking  violation 

of  the  vague  standard  that  Rule  26(a)(1)  would  impose. 

All  of  this  means  simply  more  delays  and  more  costs  for 

us. 

Indeed,  Justice  Scalia  (joined  by  Justices  Thomas 

and  Souter)  noted  this  irony,  that  the  proposed 

Rule  26(a) (1) 

will  likely  increase  the  discovery 
burdens  on  district  judges,  as  parties 
litigate  about  what  is  'relevant'  to 
'disputed  facts,'  whether  those  facts 
have  been  alleged  with  sufficient 
particularity,  whether  the  opposing 
side  has  adequately  disclosed  the 
required  information,  and  whether  it 
has  fulfilled  its  continuing  obligation 
to  supplement  the  initial  disclosure. 
Documents  will  be  produced  that  turn 
out  to  be  irrelevant  to  the  litigation, 
because  of  the  early  inception  of  the 
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duty  to  disclose  and  the  severe 
penalties  on  a  party  who  fails  to 
disgorge  in  a  manner  consistent  with 
the  duty. 29 


B.   Rule  26(a) (1)  Also  Creates  New  Risks 
For  Litigants  By  Radically  Altering 
Long-standing  Concepts  Of  Parties' 
Obligations  In  Civil  Litigation  And  Of 
The  Attorney-Client  Relationship. 


The  proposed  rule,  which  imposes  a  duty  to 
disclose  automatically  and  on  an  ongoing  basis 
information  to  one's  adversary,  means  that  parties  no 
longer  will  simply  be  responsible  for  responding  to 
discovery  requests,  which  are  often  validly  subject  to 
dispute  for  being  overbroad  or  vague.   Instead,  the 
rules  themselves  would  create  for  parties  and  their 
counsel  a  broad  and  vague  requirement  to  evaluate 
constantly  what  information  might  be  considered 
"relevant"  to  the  facts  pleaded  and  to  disclose 
immediately  all  such  information.   Parties  would  be 

required  to  conduct  a  "reasonable"  investigation  and 

30 
disclose  what  they  learn  to  avoid  violating  the  rule. 

Compliance  with  these  requirements  would  be  judged 

through  twenty-twenty  hindsight. 


2  9 

Statement  of  Justice  Scalia  at  4  (emphasis  in 

original) . 

3  0 

See  Proposed  Rule  26(g)(1)  and  Advisory  Committee's 

Note,  reprinted  in  Amendments  to  the  Federal  Rules  of 
Civil  Procedure  and  Forms.  H.R.  Doc.  No.  74,  103rd 
Cong.,  1st  Sess.  at  229  (1993). 
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This  reformulation  of  the  pretrial  adversary 
process  is  so  radical  that  it  threatens  the  most 
fundamental  elements  of  our  adversary  system.   It 
requires  litigants  to  use  their  time,  money  and 
personnel  resources  in  effect  to  aid  the  opposing  side 
in  litigation.   Moreover,  as  Justice  Scalia  put  it, 
"[rjequiring  a  lawyer  to  make  a  judgment  as  to  what 
information  is  'relevant  to  disputed  facts'  plainly 

requires  him  to  use  his  professional  skills  in  the 

31 
service  of  the  adversary." 

The  problems  created  by  this  radical 

transformation  of  the  parties'  and  counsel's  duties  is 

explored  further  in  the  statement  submitted  at  this 

hearing  on  behalf  of  Lawyers  for  Civil  Justice  and 

others.   We  join  wholeheartedly  in  that  discussion  of 

the  serious  risks  and  dilemmas  that  Rule  26(a)(1)  would 

create. 


III.  CONGRESS  SHOULD  SCRUTINIZE  THE  PROPOSED  RULE 
CHANGES  WITH  UNUSUAL  CARE  IN  LIGHT  OF  THE 
SUPREME  COURT'S  TEPID  "APPROVAL,"  SERIOUS 
PROCEDURAL  CONCERNS,  AND  THE  BREADTH  OF 
OPPOSITION  TO  MANDATORY  DISCLOSURE. 


The  statement  submitted  on  behalf  of  the  Lawyers 
for  Civil  Justice  and  others  also  explains  with  great 
authority  why  Congress  can  and  should  act  here  under  the 
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Statement  of  Justice  Scalia  at  5. 
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Rules  Enabling  Act.   We  concur  and  join  with  that 
explanation.   We  want  to  emphasize  in  particular  three 
important  and  unusual  circumstances  that  are  present 
here  and  which  counsel  in  favor  of  careful  Congressional 
scrutiny. 

First,  the  Supreme  Court's  review  was 
extraordinary,  to  say  the  least.   Three  Justices  — 

Scalia,  Thomas  and  Souter  —  dissented  vigorously  on  the 

32 

mandatory  disclosure  provision.     Justice  White  filed  a 

separate  statement  in  which  he  explained  the  extremely 
limited  role  that  he  believed  the  Court  takes  in 
reviewing  proposed  Rule  changes,  which  he  described  as 

restricted  to  evaluating  whether  "the  rulemaking  process 

3  3 
has  failed  to  function  properly."    And,  perhaps  most 

strikingly,  picking  up  on  that  theme,  in  his  letter  to 

Congress  transmitting  the  proposed  changes  on  behalf  of 

the  Court,  Chief  Justice  Rehnquist  wrote,  "While  the 

Court  is  satisfied  that  the  required  procedures  have 

been  observed,  this  transmittal  does  not  necessarily 
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Justice  Scalia,  joined  by  Justice  Thomas,  also 

objected  strenuously  to  the  proposed  weakening  in 

Rule  11. 

33 

Statement  of  Justice  White,  accompanying  Order  and 

Memorandum  Transmitting  Amendments  to  the  Federal  Rules 

of  Civil  Procedure  to  the  Congress,  April  22,  1993,  at 

5. 
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indicate  that  the  Court  itself  would  have  proposed  these 

34 
amendments  in  the  form  submitted." 

Second,  the  mandatory  disclosure  requirement  was 
subject  to  so  much  criticism  during  the  notice-and- 
comment  stage  of  promulgating  the  proposed  amendments 
that  the  Judicial  Conference  dropped  it  from  the 
proposed  amendments,  and  then  suddenly  restored  it  at 
the  last  minute  in  a  revised  form.   That  revised  version 
of  the  mandatory  disclosure  requirement  was  never 
subject  to  public  comment  or  discussion,  but  was  simply 
sent  on  to  the  Supreme  Court. 

Third,  the  mandatory  disclosure  requirement  has 
been  criticized  by  professional  groups  on  both  sides, 
plaintiff  and  defense,  and  by  litigants  like  us.   For 
example,  and  aside  from  the  overwhelming  opposition 
expressed  during  the  Judicial  Conference  proceedings, 
the  Chamber  of  Commerce  and  the  Association  of  Defense 
Trial  Attorneys  joined  with,  among  others,  the  Public 
Citizen  Litigation  Group  in  a  submission  to  the  Supreme 
Court  in  opposition  to  the  mandatory  disclosure 
requirement.   Indeed,  we  are  unaware  of  many,  if  any, 
supporters  of  the  proposal  outside  of  the  Judicial 
Conference. 


34 

April  22,  1993  Letter  from  Chief  Justice  William  H. 

Rehnquist  to  Speaker  of  the  House  of  Representatives 

Thomas  S.  Foley,  transmitting  proposed  amendments  to  the 

Federal  Rules  of  Civil  Procedure. 
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IV.  THE  WEAKENING  OF  RULE  11  EXACERBATES  THE 
PROBLEMS  THAT  RULE  2  6(a)(1)  WOULD  CREATE 
AND  IS  OTHERWISE  UNWISE. 


The  risks  that  Rule  26(a) (1)  creates  of 
additional,  unnecessary  and  unfair  costs  and  burdens  is 
only  increased  by  the  proposed  alteration  in  Rule  11, 
which  today  provides  at  least  some  deterrence  of 
frivolous  filings.   By  weakening  its  application 
generally  and  eliminating  entirely  its  application  to 
discovery  disputes,  litigants  in  effect  are  given 
additional  leeway  to  press  baseless  claims,  including 
claims  concerning  the  mandatory  disclosure  obligations, 
with  fewer  attendant  risks.   Yet,  it  is  far  from  clear 
that  the  case  has  been  made  for  accepting  this 
additional  cost  to  litigants  like  ourselves,  who  are 
often  the  target  of  frivolous  "strike  suits,"  designed 
to  extort  nuisance  value  settlements. 

In  this  regard,  we  note  the  concerns  expressed  in 
the  more  comprehensive  discussion  of  the  problems  with 
the  proposed  amendments  to  Rule  11  contained  in  the 
statement  submitted  for  this  hearing  on  behalf  of  the 
American  Insurance  Association,  and  we  ask  the 
Subcommittee  to  give  those  concerns  serious 
consideration . 
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CONCLUSION 

Rule  26(a) (1)  reaches  out  in  an  area  of  great 
controversy  to  impose  nationwide  a  radical  change  in 
civil  discovery  rules,  a  change  that  is  almost 
universally  viewed  as  a  change  for  the  worst,  and  it 
does  so  at  the  very  moment  that  the  courts  are 
developing  a  record  on  civil  litigation  reform  under  a 
program  of  experimentation  that  Congress  mandated. 
Under  these  circumstances,  we,  as  strong  advocates  of 
truly  effective  civil  litigation  reform,  urge  this 
Subcoitunittee  to  write  and  report  legislation  to  strike 
the  provisions  of  Rule  26(a)(1)  from  the  amendments  to 
the  Federal  Rules  of  Civil  Procedure  that  are  scheduled 
to  go  into  effect  on  December  1,  1993. 
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EXHIBIT    I 


vl  EMBERS    OF    THE    TASK    FORCE 


rhe  following  were  members  of  the  Brookings  Task  Force  on  Civil 
[ustice  Reform: 

QEBRA  BALLEN  IS  Vice  President  for  Policv  Development  and 
Research  at  the  American  Insurance  Association  in  Washington. 
O.C..  where  she  is  responsible  for  long-range  planning  on  a  variety 
jf  issues  affecting  the  property -casualty  insurance  industry. 

ROBERT  BANKS  IS  Counscl  to  Latham  (5c  Watkins  in  New  York. 
He  was  formerly  General  Counsel  of  the  Xerox  Corporation  and 
Chairman  of  the  Board  of  the  American  Corporate  Counsel  Asso- 
ciation. 

ROBERT  G.  BECAM  is  President  of  Langerman,  Bcgam,  Lewis 
and  Marks,  PA.,  in  Phoenix,  Arizona.  He  has  served  as  President 
oi  the  Association  of  Trial  Lawyers  of  America. 

GIDEON  CASHvtANisa  senior  partner  at  Pryor,  Cashman, 
Sherman  <Sc  Flynn  in  New  York. 

ALFRED  w.  coRTESE  isa  partner  at  Kirkland  ic  Ellis,  Wash- 
ington, DC,  who  has  litigated  numerous  commercial,  antitrust, 
tort,  and  products  liability  cases  in  the  courts  and  administrative 
agencies.  He  is  a  former  Assistant  Executive  Director  of  the  Federal 
Trade  Commission  and  is  currently  a  member  of  the  Executive 
Committee  of  Lawyers  for  Civil  Justice. 

5LSAN  GETZENOANNER  IS  a  partner  at  Skadden,  Arps,  Slate, 
Meagher  &c  Rom  in  Chicago,  Illinois.  She  was  formerly  a  judge  in 
the  United  States  District  Court  for  the  Northern  District  of  Illinois. 

MARK  CITE  N  STEIN  (Reporter)  is  Counsel  to  Mayer,  Brown 
i  Piatt  m  Washington,  DC  and  Executive  Director  of  the  Founda- 
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lion  tor  Change,  Washington,  DC.  He  was  formerly  Chief  Counsel 
to  the  Judiciary  Committee  of  the  U.S.  Senate. 

BARRY  GOLDSTEIN  is  Director  of  the  Washington  office  of 
the  .MAACP  Legal  Defense  and  Educational  Fund. 

lAMiE  coRELiCk  is  a  partner  at  .Miller,  Cassidy,  Larrocca  d 
Levvin  m  Washington.  DC.  She  is  currently  Secretary  to  the  Ameri- 
can Bar  Association  s  Section  of  Litigation  and  was  Chair  of  its 
Committee  on  Complex  Crimes  Litigation.  She  has  also  taught  tnaj 
advocacy  ^t  the  Harvard  Law  School. 

M  ^  R  c  I  A  0.  c  R  E  E  N  8  E  R  c  E  R  is  the  .Managing  Attorney  of  the 
National  Women's  Law  Center  in  Washington,  DC.  She  founded 
the  Women's  Rights  Project  of  the  Center  for  La  w  and  Social  Policy 
and  has  practiced  law  with  Caplin  &  Drysdale  in  Washington. 

PATRICK  HEAD  is  the  Vice  President  and  General  Counsel  ot 
the  FMC  Corporation.  He  previously  held  the  same  position  for 
Montgomery  Ward. 

DEBORAH  HENSLERis  Director  of  Research  at  the  Institute 
for  Civil  justice.  Rand  Corporation,  Santa  Monica,  California. 

w.  M  I  c  H  A  E  L  HOUSE  is  a  partner  at  Shaw,  Pittman,  Potts  <Xt 
Trowbridge  m  Washington,  DC.  He  was  formerly  Administrative 
Assistant  to  Senator  Howell  Heflin. 

SHIRLEY  HUFSTEDLER  is  a  partner  at  Hufstedler,  Miller,  Kaus 
ic  Beardsley  in  Los  Angeles.  She  formerly  served  as  U.S.  Secre- 
tary of  Education,  a  federal  judge  on  the  United  States  Court  or 
Appeals  for  the  .Ninth  Circuit,  and  a  county  and  state  court  judge  in 
California. 

KENNETH  KAY  is  a  partner  at  Preston,  Thorgrimson,  EUis  i 
Holman,  Washington,  DC,  and  Executive  Director  of  the  Council 
on  Research  and  Technology.  He  was  formerly  a  Counsel  to  the 
Judiciary  Committee  of  the  US  Senate  and  Legislative  Director  for 
Senator  Max  Baucus. 

c.ENE  KIM  MEL  MAN  is  the  Legislative  Diredorbf  the  Consumcf 
Federation  of  Amenca,  where  he  directs  the  federation's  legislative 


245 

and  regulatory  intervention  program.  He  was  formerly  a  staff 
attorney  for  Congress  Watch. 

s  o  R  M  A  N  K  R  I  V  o  s  H  A  is  Executlve  Vice  President-Admini- 
stration and  General  Counsel  for  Ameritas  Financial  Services  of 
Lincoln.  Nebraska.  He  was  formerly  the  Chief  Justice  of  the  Ne- 
braska Supreme  Court. 

LEO  LEVIN  is  Leon  Meitzer  Professor  of  Law  Emeritus  at  the 
University  oi  Pennsylvania  Law  School,  specializing  m  civil  proce- 
jure  and  judicial  administration.  ^■'  ^  was  formerly  Director  of  the 
Federal  Judicial  Center. 

CARL  u.  LiGCio  is  the  General  Counsel  of  Ernst  &  Young  in 
Njew  York.  He  was  formerly  Chairman  of  the  Board  of  the  Ameri- 
can Corporate  Counsel  .Association. 

ROBERT  E.  LiTAN  (Reporter)  is  a  Senior  Fellow  and  Director 
oi  the  Center  for  Economic  Progress  within  the  Economic  Studies 
Program  at  the  Brookings  Institution.  He  is  also  Counsel  to  Powell. 
Goldstein,  Frazer  &c  Murphy  in  Washington,  D.C.,  and  a  Visiting 
Lecturer  in  Banking  Law  at  the  Yale  Law  School. 

FRANK  V1CFADDEN  is  the  Senior  Vice  President  and  General 
Counsel  of  Blount,  Inc.  He  waj  formerly  Chief  Judge  of  the  United 
States  District  Court  for  the  District  of  Alabama  and  he  is  currently 
Chairman  of  the  Board  of  the  American  Corporate  Counsel  Asso- 
ciation. 

FRANCIS  MCGOVERN  isa  Professor  of  Law  at  the  School  of 
Public  Health,  University  of  Alabama  at  Birmingham.  He  has 
served  as  a  special  master  in  several  major  cases  involving  toxic  tort 
allegations. 

STEPHEN  B.  MiDDLEBROOK  is  the  Senior  Vice  President  and 
General  Counsel  at  Aetna  Life  &  Casualty.  He  served  on  the  Ameri- 
can Bar  Association's  Action  Commission  to  Improve  the  Tort 
Liability  System  and  was  a  founder  of  the  American  Corporate 
Counsel  Association,  where  he  now  serves  on  the  Executive  Com- 
mittee. 


246 

E  D  vv  A  R  D   MLLLER     IS  Vice  President,  General  Counsel,  anH 
Chief  Administrative  Otticer  ot  Whittaker  Corporation.  He  for 
merly  practiced  law  with  the  Washington,  DC,  tirm  of  Lg. 
Hawes,  Svmington.  Martin  i  Oppenheimer. 

ROBtKF  St  ^'ScooD  15  a  partner  in  charge  of  litigation,  antitrus* 
.irbitration  and  competition  law  services  m  the  London  otfice  p,. 
Suilivan  ic  Cromwell.  He  was  formerly  Managing  Partner  of  the 
rirm  s  Litigation  Group  m  .New  York. 

\  L  A  \  :•  ^  ^  i^.  E  s  !s  Deputy  Executive  Director  of  the  Assooa. 
tu)notTriai  Lawversot  America.  He  was  formerly  General  Coun«e' 
to  the  House  judiciary  Committee. 

K I  c  H  A  K  D  r  »i  L  1.  IS  Vice  President  and  General  Counsel  of  .Xerot 
Corporation.  He  was  previously  in  private  law  practice. 

I  L  D  >  r  M  p  E  s  D  E  L  L  is  an  Assistant  Vice  President  of  Law  and 
Public  Affairs  at  Aetna  Life  i  Casualty,  where  she  oversees  the 
company  s  civil  justice  reform  efforts. 

lOMN  A.  PENOERCRASS  is  a  Senior  Attorney  in  the  Research 
and  Policy  Analysis  Division  of  the  Environmental  Law  Instinjte 
He  formerly  taught  law  at  the  Illinois  Institute  of  Technologv. 
Chicago-Kent  College  of  Law,  and  practiced  law  in  the  public  anc 
private  sectors. 

GEORGE  PRIEST  is  the  john  .M.  Olin  Professor  of  Law  and 
Economics  at  the  Yale  Law  School,  where  he  teaches  torts,  products 
liability,  insurance  policy,  and  antitrust  law.  He  also  directs  t.^e 
Program  in  Civil  Liability  at  the  Yale  Law  School. 

CHARLES  8.  RENFREW  IS  a  Director  and  Vice  President-La'A 
oi  the  Chevron  Corporation.  He  was  formerly  a  United  Stotc^ 
District  judge  for  the  Northern  District  of  California  and  Depu:v 
Attorney  General  of  the  United  States. 

roNY  ROis.MAN  is Of  Counscl  to Cohen,  Milstein  i  Hausre: J 
Washington,  DC.  He  formerly  served  as  the  Director  of  Tr.i. 
Lawyers  for  Public  Justice  and  as  Chief  of  the  Hazardous  Waste 
Section  of  the  Land  and  N'arural  Resources  Division  of  the  L^ 
Department  oi  justice. 


247 


jQHN  F.  5CHMUTZ  is  the  Scnior  Vice  President  and  General 
Counsel  for  E.I.  duPont  de  Nemours  &  Conipany,  Wilmington, 
Delaware. 

CHRISTOPHER  SCHROEDER  Is  a  Professor  of  Law  at  the  Duke 
L'niversity  Law  School,  where  he  teaches  civil  procedure,  environ- 
niental  law,  and  property.  Previously  he  practiced  law  with 
McCutchen,  Doyle,  Brown  &  Emerson  and  Armour,  Schroeder,  St. 
John  and  Wilcox,  specializing  in  civil  litigation. 

BILL  WAGNER  Is  3  trial  lawyer  in  Tampa,  Florida,  who  rep- 
resents clamiants  in  personal  injury  and  wrongful  death  matters. 
Currently  he  is  the  President  of  the  Association  of  Trial  Lawyers  of 
America. 

DIANE  WOOD  is  Associate  Dean  and  Professor  of  Law  at  the 
University  of  Chicago  Law  School.  Formerly  she  practiced  law 
with  Covington  ic  Burling  in  Washington,  D.C. 

In  addition  to  the  above  members,  several  individuals  provided 
valuable  assistance  to  the  task  force  during  its  deliberations.  They 

include: 

Jeffrey  Connaughton,  Special  Assistant.  Senate  }udiciary  Committee 
Terrence  Dungworth,  Institute  for  Civil  Justice,  Rand  Corporation 
Frank  Flegal,  Professor  of  Law,  Georgetown  University  Law  School 

Mary  Kay  Kane,  Professor  of  Law,  Hastings  College  of  Law,  University 

of  CalifoDua 

Jeffrey  Peck,  General  Counsel,  Senate  Judiciary  Committee 

The  Honorable  Robert  F.  Peckham,  Chief  Judge.  Northern  District  of 
California 

Leonard  M.  Rin^,  Chairman  of  the  Torts  and  Insurance  Practice  Section 
of  the  American  Bar  Association  and  former  President  of  the  Associa- 
tion of  Trial  Uizuyers  of  America 
Maurice  Rosenberg,  Professor  of  Ujtu.  Columbia  Laiv  School 
The  Honorable  Carl  Rubin,  Chief  Judge.  Southern  District  of  Ohio 
Thomas  J.  Scheuerman,  Associate  General  Counsel.  3^4  Corporation 
Molly  Selvm,  Institute  for  Civil  Justice.  Rand  Corporation 


248 


EXHIBIT 


District  Court  Civil  Justice  Expense 
and  Delay  Reduction  Plans: 
Mandatory  Document  and  Witness  Disclosure^ 


District 


Mandated  Disclosure 


D.  Alaska 


According  to  the  Judicial 
Conference  Report,  the  court  is 
experimenting  with  some  form  of 
mandatory  disclosure. 


E.D.  Arkansas 


None 


E.D.  California 


None 


N.D.  California 


Parties  must  disclose  documents 
in  their  custody  or  control 
that  are  reasonably  available 
and  tend  to  support  positions 
the  disclosing  party  has  taken 
or  is  reasonably  likely  to 
take.   The  parties  must  also 
disclose  information  regarding 
persons  known  to  have 
discoverable  information  about 
factual  matters  relevant  to  the 
case.   The  plan  exempts  41 
categories  of  cases  from  the 
disclosure  requirements 
including  class  actions  and 
multidistrict  litigation. 


S.D.  California 


None 


Compiled  from  information  provided  in  Section  of 
Litigation,  American  Bar  Association,  Report  of  the  Task 
Force  on  the  Civil  Justice  Reform  Act  app .  B-1  (July 
1992)  ("ABA  Report")  and  Judicial  Conference  of  the 
United  States,  Civil  Justice  Reform  Act  Report: 
Development  and  Implementation  of  Plans  By  Early 
Implementation  Districts  and  Pilot  Courts  12  &  exhibit  D 
(June  1,  1992)  ("Judicial  Conference  Report"). 
Information  on  the  Northern  District  of  California  was 
obtained  from  General  Order  No.  34,  Case  Management 
Pilot  Program  (N.D.  Cal .  1992). 
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District 


Mandated  Disclosure 


D .  Delaware 


Parties  must  disclose  documents 
in  their  control,  but  only  in 
personal  injury,  medical 
malpractice,  employment 
discrimination  and  civil  RICO 
cases.   They  must  also  disclose 
information  regarding  persons 
interviewed  in  connection  with 
the  litigation. 


S.D.  Florida 


No  additional  requirements . 
According  to  the  Judicial 
Conference  Report,  a  local  rule 
requires  parties  to  exchange 
documents  and  witness  lists. 


N.D.  Georgia 


Each  party  must  answer 
mandatory  interrogatories 
developed  by  the  court . 


D .  Idaho 


Parties  must  disclose  potential 
trial  exhibits  and  information 
regarding  persons  with 
knowledge  that  significantly 
bears  on  any  claim/defense. 


S.D.  Illinois 


Parties  must  disclose 
documents /tangible  items  in 
their  control  which  are  likely 
to  bear  significantly  on  any 
claim/defense.   They  must  also 
disclose  information  regarding 
persons  likely  to  have 
information  that  bears 
significantly  on  any  claim/ 
defense,  identifying  subjects 
of  information. 


N.D.  Indiana 


According  to  the  ABA  Report,  in 
one  judge's  court,  parties  must 
disclose  documents/tangible 
items  that  bear  significantly 


250 


District  Mandated  Disclosure 

on  any  claim,  defense  or 
entitlement  to  relief. 
According  to  the  Judicial 
Conference  Report,  the  district 
is  experimenting  with  three 
different  plans  requiring 
varying  degrees  of  disclosure. 

S.D.  Indiana  None 

D.  Kansas  None 

D.  Massachusetts         Parties  must  disclose  documents 

reasonably  likely  to  bear 
substantially  on  any  claim/ 
defense. 

W.D.  Michigan  None 

D.  Montana  Parties  must  disclose 

documents/tangible  evidence 
reasonably  likely  to  bear  on 
any  claim/defense. 

D.  New  Jersey  None 

E.D.  New  York  Parties  must  disclose  documents 

in  their  control  bearing 
significantly  on  any  claim/ 
defense,  documents  relied  on  by 
parties  in  preparing  pleadings, 
and  documents  expected  to  be 
used  to  support  allegations. 

S.D.  New  York  According  to  the  ABA  Report, 

only  documents  must  be 
disclosed  and  only  in  expedited 
cases .   According  to  the 
Judicial  Conference  Report, 
standardized  discovery 
procedures  will  apply  in 
prisoner  pro  se  cases. 

N.D.  Ohio  None 
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District 


Mandated  Disclosure 


W.D.  Oklahoma 


Parties  must  disclose 
documents/ tangible  items  in 
their  control  which  are  likely 
to  bear  significantly  on  any 
claim/ defense . 


D .  Oregon 


None 


E . D .  Pennsylvania 


Parties  must  disclose 
documents/ tangible  things  in 
their  control  which  are  likely 
to  bear  significantly  on  any 
claim/defense.   They  must  also 
disclose  information  regarding 
persons  reasonably  likely  to 
have  information  that  bears 
significantly  on  any  claim/ 
defense,  identifying  subjects 
of  information. 


W.D.  Tennessee 


N/A 


E . D .  Texas 


Parties  must  disclose 
documents/ tangible  items  in 
their  control  which  are  likely 
to  bear  significantly  on  any 
claim/defense.   They  must  also 
disclose  information  regarding 
persons  likely  to  have 
information  that  bears 
significantly  on  any  claim/ 
defense,  identify  subjects  of 
information,  and  provide 
summary  of  sxibstance  of 
information  known  by  person. 
According  to  the  Judicial 
Conference  Report,  the 
disclosure  requirements  apply 
only  to  cases  in  three  of  the 
court's  six  processing 
"tracks. " 


S . D .  Texas 


According  to  the  Judicial 
Conference  Report,  the  court  is 
experimenting  with  mandatory 
disclosure  in  a  limited  number 
of  cases. 


81-258  0-94-9 
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District 


Mandated  Disclosure 


D.  Utah 


None 


D.  Virgin  Islands 


Parties  must  disclose 
documents/tangible  items  in 
their  control  which  are  likely 
to  bear  significantly  on  any 
claim/defense.   They  must  also 
disclose  information  regarding 
persons  likely  to  have 
information  that  bears 
significantly  on  any  claim/ 
defense,  identifying  subjects 
of  information. 


E.D.  Virginia 


None 


N.D.  West  Virginia 


Parties  must  disclose 
documents/tangible  items  in 
their  control  which  are  likely 
to  bear  significantly  on  any 
claim/defense.   They  must  also 
disclose  information  regarding 
persons  reasonably  likely  to 
have  information  that  bears 
significantly  on  any  claim/ 
defense,  identifying  subjects 
of  information. 


S.D.  West  Virginia 


None 


E.D.  Wisconsin 


According  to  the  Judicial 
Conference  Report,  the  parties 
muse  answer  mandatory 
interrogatories . 


W.D.  Wisconsin 


According  to  the  Judicial 
Conference  Report,  there  are  no 
disclosure  requirements  for 
documents  or  fact  witnesses, 
but  parties  must  disclose 
information  regarding  expert 
witnesses . 


D .  Wyoming 


Parties  must  disclose 
documents/tangible  items  in 
their  control  likely  to  bear 
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Distriqt;  Mandated  DisclosurP 

significantly  on  any  claim/ 
defense.   They  must  also 
provide  a  list  of  fact 
witnesses  with  a  summary  of 
expected  testimony. 
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EXHIBIT  3 


CJRA  Plans  of  District 
Courts  in  States  of  Subcommittee  Members: 
Mandatory  Document  and  Witness  Disclosure^ 


State 


District 


Mandated  Disclosure 


CA 


E.D.  California 


None 


N.D.  California 


Parties  must  disclose  documents 
in  their  custody  or  control 
that  are  reasonably  available 
and  tend  to  support  positions 
the  disclosing  party  has  taken 
or  is  reasonably  likely  to 
take.   The  parties  must  also 
disclose  information  regarding 
persons  known  to  have 
discoverable  information  about 
factual  matters  relevant  to  the 
case.   The  plan  exempts  41 
categories  of  cases  from  the 
disclosure  requirements 
including  class  actions  and 
multidistrict  litigation. 


S.D.  California 


None 


FL 


S.D.  Florida 


No  additional  requirements. 
According  to  the  Judicial 
Conference  Report,  a  local  rule 
requires  parties  to  exchange 
documents  and  witness  lists. 


Compiled  from  information  provided  in  Section  of 
Litigation,  American  Bar  Association,  Report  of  the  Task 
Force  on  the  Civil  Justice  Reform  Act  app.  B-1  (July 
1992) ("ABA  Report")  and  Judicial  Conference  of  the 
United  States,  Civil  Justice  Reform  Act  Report: 
Development  and  Implementation  of  Plans  By  Early 
Implementation  Districts  and  Pilot  Courts  12  &  exhibit  D 
(June  1,  1992)  ("Judicial  Conference  Report"). 
Information  on  the  Northern  District  of  California  was 
obtained  from  General  Order  No.  34,  Case  Management 
Pilot  Program  (N.D.  Cal .  1992). 
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District 


Mandated  Disclosure 


MA 


D.  Massachusetts 


Parties  must  disclose  documents 
reasoHcibly  likely  to  bear 
substantially  on  any  claim/ 
defense. 


MI 
NJ 
NY 


W.D.  Michigan 
D.  New  Jersey 
E.D.  New  York 


None 


None 


Parties  must  disclose  documents 
in  their  control  bearing 
significantly  on  any  claim/ 
defense,  documents  relied  on  by 
parties  in  preparing  pleadings, 
and  documents  expected  to  be 
used  to  support  allegations. 


S.D.  New  York 


According  to  the  ABA  Report, 
only  documents  must  be 
disclosed  and  only  in  expedited 
cases .   According  to  the 
Judicial  Conference  Report, 
standardized  discovery 
procedures  will  apply  in 
prisoner  pro  se  cases . 


OK 


W.D.  Oklahoma 


Parties  must  disclose 
documents /tangible  items  in 
their  control  which  are  likely 
to  bear  significantly  on  any 
claim/defense . 


WI 


E.D.  Wisconsin 


W.D.  Wisconsin 


According  to  the  Judicial 
Conference  Report,  the  parties 
must  answer  mandatory 
interrogatories . 

According  to  the  Judicial 
Conference  Report,  there  are  no 
disclosure  requirements  for 
documents  or  fact  witnesses, 
but  parties  must  disclose 
information  regarding  expert 
witnesses. 
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Appendix  6. — Statement  of  Herbert  E.  Hoffman,  on  Behalf  of 
THE  National  Association  of  Professional  Process  Servers 
(NAPPS),  June  10,  1993 


NATIONAL  ASSOCIATION  OF  PROFESSIONAL  PROCESS  SER\/ERS 


TESTIMONY  OF  THE  NATIONAL  ASSOCIATION  OF  PROFESSIONAL  PROCESS 
SERVERS  FOR  THE  HOUSE  JUDICIARY  SUBCOMMITTEE  ON  INTELLECTUAL 
PROPERTY  AND  JUDICIAL  ADMINISTRATION  ON  PROPOSED  AMENDMENTS 
TO  THE  FEDERAL  RULES  OF  CIVIL  PROCEDURE 

Mr.  Chairman  and  Members  of  the  Subcommittee: 


I  am  Herbert  E.  Hoffman  and  submit  this  statement  on  behalf 
of  the  National  Association  of  Professional  Process  Servers 
(NAPPS). 

First,  a  word  about  NAPPS.   This  organization  has  been  serving 
the  Bar  and  the  courts  for  about  11  years.   Its  approximately 
900  members  have  offices  throughout  the  United  States  and  in 
Australia,  Belgium,  Canada,  England,  Italy,  New  Zealand,  Puerto 
Rico,  and  the  U.  S.,  Virgin  Islands..   Not  only  do  the  members 
and  their  staffs  serve  process,  but  they  perform  a  myriad  of 
other  functions  for  attorneys  -  court  filings,  document  searches, 
etc. 

NAPPS  has  a  strict  set  of  By-Laws  and  a  Code  of  Ethics  the 
violation  of  which  may  subject  a  member  to  expulsion.   Over 
the  years  NAPPS  representatives  have  worked  closely  with  the 
Judicial  Conference  Advisory  Committee  on  Civil  Rules  and  has 
often  been  complimented  by  various  of  the  committee's 
chairpersons  and  the  immediate  past  Reporter,  Dean  Carrington, 
for  its  helpfulness  concerning  practical  problems  incident  to 
the  service  of  process. 
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In  1982  Congress  considered  and  disapproved  an  amendment  to 
Rule  4  proposed  by  the  Supreme  Court.  It  then  proceeded  to  enact 
Public  Law  97-462  (96  Stat  2527)  which  provided  for  the  so-called 
"notice  and  acknowledgment"  procedure  now  in  use  (Rule  4 
(c) (C) ( 2 ) ( ii ) ) .   In  essence,  this  procedure  provides  for  a 
plaintiff  to  send  to  a  potential  defendant  a  copy  of  the  summons 
and  complaint  by  first  class  mail.   Along  with  the  summons  and 
complaint  there  is  sent  a  notice  advising  the  defendant  of  what 
it  is  he  is  receiving  ,  requesting  he  return  an  acknowledgment 
of  its  receipt,  and  advising  him  of  the  consequences  of  not 
sending  back  an  acknowledgment. 

This  procedure  has  been  in  effect  for  11  years  with  no  major 
problems  having  arisen,  although  one  attorney  wrote  to  the  Admin- 
istrative Office  of  the  United  States  Courts  several  years  ago 
raising  a  question  as  to  when  service  is  to  be  considered 
complete.   The  attorneys  who  practice  in  the  Federal  courts 
and  the  trial  judges  are  all  familiar  with  this  procedure,  one 
which  has  been  in  effect  satisfactorily  in  California  and  some 
other  state  courts  even  longer. 

The  change  proposed  by  the  Supreme  Court  would  scrap  the  notice 
ani  acknowledgment  procedure  which  has  worked  so  well  and  with 
which  all  are  familiar  and  substitute  in  its  place  a  waiver 
procedure.   As  proposed,  a  plaintiff  would  send  a  complaint 
(no  summons)  to  a  potential  defendant  and  request  that  the 
defendant  waive  service  of  a  summons.   This  notice  must  be  sent 


258 


by  first-class  mail  "or  other  reliable  means". The  quoted  words 
are  extremely  ambiguous.   Just  what  is  an  "other  reliable  means"? 
Why  make  attorneys  guess  what  will  satisfy  a  judge?   And  what 
will  satisfy  one  judge  may  not  satisfy  another. 

In  any  event,  mindful  of  the  old  adage  -  "If  it  ain't  broke, 
don't  fix  it",  we  would  suggest  that  the  system  in  place  -  notice 
and  acknowledgment-  with  which  lawyers  and  judges  are  familiar 
and  which  has  served  the  courts  well,  should  be  retained. 

However,  recognizing  that  the  changes  proposed  to  the  disclosure 
and  discovery  rules  are  even  more  controversial,  admittedly 
so  in  the  notes  which  accompanied  their  submission  ,  it  would 
seem  desirable  for  the  Congress  to  defer  the  effective  date 
of  the  proposed  changes  to  late  in  the  next  session.   The  matters 
in  issue  pale  into  insignificance  when  compared  with  the  tax, 
health,  deficit,  budget,  and  other  major  problems  to  which  the 
Congress  must  give  its  immediate  attention. 

In  this  witness"  memory,  which  goes  back  to  1948  insofar  as 
matters  such  as  the  instant  ones  are  concerned,  this  is  the 
first  time  that  three  Associate  Justices  have  dissented  on 
matters  of  substance  to  the  submission  of  rule  changes.   Further, 
with  a  nomination  to  the  Supreme  Court  expected  momentarily 
and  likely  to  consume  a  major  part  of  the  time  of  the  Judiciary 
Committee  in  the  other  body,  it  is  most  unlikely  that  the 
Congress  can  make  an  informed,  considered  judgment  on  the 
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desirability  of  the  proposed  changes  in  this  session  of  the 
Congress.   To  permit  the  changes  to  become  effective  by  default 
on  December  1  would  be  irresponsible. 

Therefore,  we  respectfully  suggest  that  legislation  such  as 
that  which  is  attached  to  this  statement  be  introduced  and 
enacted  prior  to  December  1,  1993.   This  will  assure  the  Congress 
the  opportunity  to  carefully  consider  the  proposed  changes  and 
exercise  a  considered  judgment  as  to  their  impact  on  the  work 
of  the  courts  and  the  interests  of  party  litigants. 

We  appreciate  the  opportunity  you  have  afforded  us  to  express 
our  views  and  ask  that  all  members  of  the  Subcommittee  be 
furnished  them  and  that  they  be  included  in  the  printed  record 
of  the  hearings. 

June  10,  1993 


A  BILL  TO  DELAY  THE  EFFECTIVE  DATE  OF  PROPOSED 
AMENDMENTS  TO  THE  FEDERAL  RULES  OF  CIVIL 
PROCEDURE 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled.  That 
notwithstanding  the  provisions  of  section  2074  of  title  28, 
United  States  Code,  the  amendments  to  the  Federal  Rules  of  Civil 
Procedure  as  proposed  by  the  Supreme  Court  of  the  United  States 
and  transmitted  to  the  Congress  by  the  Chief  Justice  on 
April  22,  1993,  shall  take  effect  on  October  1,  1994,  unless 
previously  approved,  disapproved,  or  modified  by  Act  of  Congress, 
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Appendix  7. — Statement  of  Thomas  Hanna,  President, 
American  Automobile  Mantjfacturers  Association 


The  American  Automobile  Manufacturers  Association  (AAMA)  is 
the  trade  association  for  United  States  car  and  light  truck  manu- 
facturers. Our  members,  Chrysler  Corporation,  Ford  Motor  Company, 
and  General  Motors  Corporation,  produce  approximately  81%  of  all 
U.S. -built  motor  vehicles.  We  appreciate  the  opportunity  to  ex- 
plain our  opposition  to  the  proposed  changes  to  Federal  Rule  of 
Civil  Procedure  26(a) (1),  which  would  impose  mandatory  initial 
disclosure  aunong  parties  at  an  early  stage  of  litigation  in  feder- 
al court . 

AAMA  members  are  frequent  litigants  in  federal  courts.  Most 
often,  they  are  sued  by  individuals  (sometimes  purporting  to  rep- 
resent a  class)  who  have  been  injured  while  driving  or  riding  in 
one  of  the  vehicles  manufactured  by  our  members.  These  products 
liability  cases  are  often  complex,  involving  numerous  theories  on 
which  liability  is  alleged.  Discovery  in  these  cases  often  re- 
quires an  enormous  undertaking  by  our  members,  because  of  the 
large  scale  and  geographic  extent  of  their  operations,  because  of 
the  technical  nature  of  the  systems  involved,  and  because  of  the 
breadth  and  ambiguity  of  the  issues. 

Purpose  and  Substance  of  the  Proposed  Changes 

The  stated  purposes  of  the  proposed  changes  to  Rule  26(a) (1) 
are  to  simplify  and  reduce  the  costs  of  litigation.  Amended  Rule 
26(a) (1)  would  require  manufacturer  defendants  to  disclose  infor- 
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mation  that  is  "relevant  to  disputed  facts  alleged  with  particu- 
larity in  the  pleadings."  Virtually  any  type  of  information  that 
meets  this  standard  must  be  disclosed,  including:  the  name,  ad- 
dress and  telephone  number  of  each  individual  likely  to  have  dis- 
coverable information;  and  a  copy  or  description  of  all  documents, 
data  compilations,  and  tangible  things  in  the  party's  control, 
custody  or  possession.  Disclosure  must  be  made  within  10  days 
after  the  parties  meet  at  a  discovery  conference  as  required  by 
amended  Rule  26(f).  The  timing  of  the  Rule  26(f)  conference  is 
subject  to  a  number  of  variables.  The  Committee  Notes  accompany- 
ing the  proposed  changes  indicate  that  the  conference  may  be  a 
forvim  for  fleshing  out  the  plaintiff's  theories  stated  only  broad- 
ly in  the  complaint.  In  those  cases,  the  Committee  Notes  indicate 
that  the  parties  "can  and  should  stipulate  to  a  period  of  more 
than  10  days  after  the  meeting  in  which  to  make  these  disclosures 
*  *  *  .  "  However,  the  proposed  changes  do  not  require  such  a 
stipulation.  The  recognition  in  the  Committee  Notes  that  such  a 
stipulation  may  often  be  necessary  betrays  the  timing  problem  in- 
herent in  the  proposed  changes:  10  days  is  simply  not  enough  time 
to  identify  potentially  relevant  information,  and  many  cases  will 
be  based  on  such  broad  allegations  that  the  manufacturer  defendant 
would  not  be  able  to  identify  the  disputed  facts  prior  to  the  Rule 
26(f)  conference. 

As  litigants  with  extensive  experience  in  complex  litigation, 
much  of  which  accounts  for  a  significant  number  of  cases  on  crowd- 
ed urban  federal  dockets,  we  are  concerned  that  the  proposed  chan- 
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ges  to  Rule  26(a)(1)  will  fail  to  achieve  their  stated  purpose 
both  because  they  are  impracticable  (especially  in  complex  litiga- 
tion such  as  products  liability  cases)  and  because  they  will  con- 
tinually engender  additional  satellite  litigation  over  whether  the 
requirements  have  been  met.  Overall,  the  changes  will  not  accom- 
plish the  intended  purposes  of  simplifying  and  reducing  the  costs 
of  litigation  because  they  try  to  impose  a  uniform  (and  inherently 
flawed)  solution  to  widely  disparate  kinds  of  cases. 

The  Proposed  Changes  will  be 
Unworkable  in  Complex  Litigation 

The  proposed  changes  to  Rule  26(a) (1)  will  be  ineffective  in 
the  vast  majority  of  cases.  In  some  suits,  the  litigants  conduct 
no  formal  discovery  at  all.  For  these  cases,  the  mandatory  dis- 
closure rule  is  unnecessary  and  imposes  an  additional  litigation 
cost  in  that  class  of  cases  that  is  now  the  least  expensive  for 
both  parties  and  the  courts  to  resolve.  Because  the  cost  of  dis- 
closure in  these  cases  is  borne  by  the  party  producing  the  materi- 
al, there  is  no  incentive  for  the  plaintiff  to  forgo  receiving  the 
information. 

In  many  other  cases,  the  requirement  of  mandatory  disclosure 
is  unworkable  because  of  the  enormous  quantity  of  potentially  rel- 
evant information  that  may  be  spread  across  the  country  in  various 
different  locations  of  a  manufacturer's  operations,  and  the  diffi- 
culty of  ascertaining,  at  the  earliest  stage  of  litigation,  what 
information  is  actually  relevant.  This  is  a  particular  problem  in 
complex  cases  (such  as  products  liability  suits)  which  our  members 
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must  defend  mosc  often,  and  in  which  discovery  disputes  most  often 
arise. 

Although  the  advisory  committee  made  some  modifications  to 
the  initial  proposal  in  an  effort  to  clarify  the  standard  for  re- 
quired disclosure,  the  language  of  the  proposed  rule  --  requiring 
disclosure  of  "information  relevant  to  disputed  facts  alleged  with 
particularity  in  the  pleadings"  --  remains  ambiguous. 

In  many  products  liability  cases,  the  complaint  alleges  the 
existence  of  a  defect  that  caused  an  injury.  While  the  complaint 
may  allege  a  wide  variety  of  legal  and  factual  theories  on  which 
liability  may  rest,  the  plaintiff's  attorney  will  ultimately  re- 
quest discovery  only  on  a  few  of  these  theories,  not  all  of  them. 
Often,  when  the  complaint  is  filed,  the  plaintiff's  attorney  has 
not  yet  decided  which  of  the  various  theories  he  or  she  will  actu- 
ally pursue  vigorously.  The  complaint  itself  --  even  limited  to 
those  facts  that  may  be  said  to  have  been  "alleged  with  particu- 
larity" --  does  not  offer  enough  information  for  a  manufacturer 
defendant  to  ascertain  what  will  really  be  at  issue  in  the  case. 
If  the  manufacturer  undertakes  the  enormous  effort  that  would  be 
required  to  locate  all  potentially  relevant  information  (including 
all  documents)  for  every  theory,  much  of  that  effort  would  be 
wasted. 

Even  when  a  complaint  alleges  only  one  defect,  the  informa- 
tion relevant  to  that  claim  may  be  found  by  a  court  to  be  extreme- 
ly broad.  For  example,  in  a  recent  case  involving  one  of  our  mem- 
bers, the  plaintiff  claimed  a  defect  in  the  rear  outboard  seatbelt 
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system.  The  court  found  that  information  about  all  seatbelts  -- 
front  as  well  as  rear  --in  all  the  company's  cars  was  relevant  to 
the  complaint.  If  the  proposed  changes  to  Rule  26(a) (1)  go  into 
effect,  would  this  earlier  ruling  define  "relevant"  information  in 
all  seatbelt  cases?  Conversely,  if  an  auto  manufacturer  relied  on 
this  ruling  and  identified  massive  amounts  of  information  about 
all  seatbelt  systems  when  only  one  was  challenged,  would  the  manu- 
facturer be  sanctioned  for  inundating  the  plaintiff  with  irrele- 
vant material  about  seatbelt  systems  other  than  the  one  at  issue? 
When  a  system  design  is  challenged,  are  similar  designs  relevant? 
Are  dissimilar  designs  more  relevant? 

Further,  the  effort  required  by  the  rule  change  literally 
would  be  impossible  to  complete  within  the  time  allowed  by  the 
proposed  rule.  Products  liability  cases  often  are  based  on  alle- 
gations concerning  a  variety  of  different  systems,  subsystems  and 
components  in  a  motor  vehicle.  These  systems,  subsystems  and  com- 
ponents are  typically  designed  and  manufactured  by  a  large  number 
of  divisions  within  the  company  and  its  vendors.  In  order  to 
identify  individuals  and  documents  that  could  be  relevant  to  a 
plaintiff's  theory,  a  manufacturer  must  first  identify  each  sys- 
tem, subsystem  and  components  that  could  possibly  be  at  issue  in 
the  case.  The  manufacturer  must  then  identify  each  division  and 
vendor  involved  in  the  design,  manufacture  ar'^  assembly  of  that 
system,  subsystem  and  associated  components.  The  end  result  of 
this  process  is  often  an  enormous  quantity  of  paper  that  must  be 
reviewed  for  potential  relevance,  as  well  as  for  claims  of  attor- 
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ney- client  and  work-product  privileges.  Further,  literally  tens, 
if  not  hundreds  of  individuals  must  be  interviewed  in  order  to 
determine  whether  they  are  likely  to  have  discoverable  informa- 
tion. Given  the  size  and  scope  of  our  members'  operations,  and 
the  hundreds  of  products  liability  suits  filed  against  them  each 
year,  such  an  undertaking  cannot  be  completed  within  the  time  con- 
templated by  the  proposal.  For  example,  for  systems  which  have 
been  the  subject  of  repeated  litigation,  certain  of  our  members 
have  established  "reading  rooms"  where  all  relevant  documents  are 
made  available  for  plaintiffs'  attorneys  to  review.  One  such 
reading  room  related  to  passive  restraints  took  more  than  five 
years  to  assemble,  must  be  continually  updated,  and  presently  con- 
tains over  1.5  million  pages  of  documents. 

The  Initial  Disclosure  Proposal  Would 
Engender  Additional  Satellite  Litigation 

A  second  problem  is  that  the  proposed  mandatory  disclosure 
provisions  will  generate  additional  satellite  litigation  about 
whether  the  recjuirements  have  been  fulfilled.  Although  the  inten- 
tion of  the  advisory  committee  and  the  Judicial  Conference  was  to 
streamline  the  discovery  process  and  reduce  the  cost  of  litigation 
in  federal  courts,  the  proposed  changes  to  Rule  26(a) (1)  will  ac- 
tually increase  the  costs  of  litigation  substantially  and  increas- 
ingly involve  the  court's  time. 

Today,  unfortunately,  many  discovery  disputes  have  less  to  do 
with  obtaining  relevant  information  than  with  an  attempt  to  gain  a 
tactical  advantage  over  the  opposing  party.  For  example,  in  a 
recent  case  where  one  of  our  members  was  the  defendant,  the  plain- 


266 


tiff  succeeded  in  obtaining  a  broad  order  compelling  discovery, 
the  defendant  produced  thousands  of  documents,  and  the  plaintiff 
reviewed  only  a  small  niomber  of  them. 

Because  of  the  possibility  of  tactical  advantage  (including 
the  potential  for  plaintiffs  to  impose  significant  costs  on  manu- 
facturer defendants  in  products  liability  suits,  and  especially  in 
the  light  of  the  risk  that  severe  sanctions,  including  default, 
could  be  imposed) ,  a  great  deal  of  litigation  resources  would  be 
focused  on  disputes  over  whether  the  disclosure  requirements  have 
been  fulfilled  rather  than  adjudicating  the  merits  of  the  suit. 
These  disputes  would  not  serve  the  purpose  of  simplifying  or 
streamlining  the  discovery  process;  instead,  they  would  add  an 
additional  and  significant  level  of  pretrial  expense  to  litigants 
and  would  require  judges  to  referee  needless  arguments.  This  com- 
mittee has  as  its  goal  the  elimination  of  potential  avenues  for 
such  abuse.  But  the  proposal  to  impose  disclosure  requirements 
would  give  lawyers  additional  work  at  the  cost  of  their  clients' 
(and  the  public's)  interest  in  efficient,  streeimlined  judicial 
decisionmaking . 

These  disputes  will  not  be  limited  to  the  initial  implementa- 
tion period  during  which  the  disclosure  requirement  is  clarified 
by  court  decisions.  The  disclosure  requirement's  contours  would 
be  c'ifferent  in  each  case  because  the  standard  is  based  on  the 
factual  allegations  of  the  pleadings.  As  a  consequence,  disputes 
over  disclosure  are  likely  to  arise  in  every  case,  and  must  be 
relitigated  under  the  factual  allegations  in  each  proceeding. 
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The  new  rule  would  provide  too  many  chances  for  lawyers  to 
fight  about  trivial  procedural  questions  in  the  pursuit  of  often 
fruitless  efforts  to  secure  a  strategic  advantage  (which  in  many 
cases  amounts  to  no  more  than  an  attempt  to  impose  additional  lit- 
igation costs  on  the  other  side) .  For  example,  lawyers  will  un- 
doubtedly challenge  the  sufficiency  of  their  opponents'  disclosure 
and  whether  the  opponents  have  fulfilled  their  continuing  duty  to 
disclose  additional  information  as  it  becomes  known.  At  the  same 
time,  attorneys  may  be  forced  to  seek  protective  orders  in  order 
to  safeguard  privileged  or  confidential  information.  In  other 
words,  the  lawyers  will  have  repeated  opportunities  from  both 
sides  to  dispute  the  requirements  under  revised  Rule  26(a)  (1). 

The  Conimittee  Should  Delete  the 
Initial  Disclosure  Proposal 

Finally,  we  would  point  out  that  the  arguments  raised  against 
this  rule  have  come  from  litigants  and  lawyers  on  both  sides  of 
the  courtroom.  Both  plaintiffs  and  defendants  have  argued  that 
this  rule  will  not  accomplish  its  stated  purposes  and  that  it  un- 
dermines the  experimentation  provided  for  by  the  Civil  Justice 
Reform  Act.  This  is  not  an  issue  on  which  one  side  seeks  to  exact 
an  advantage  over  the  other.  Rather,  this  subcommittee  has  heard 
from  a  wide  variety  of  sources  that  raise  deep-seated  and  thought- 
ful concerns  about  the  effect  of  the  proposed  changes.  In  the 
light  of  those  widespread  and  sustained  concerns.  Congress  should 
exercise  its  authority  to  prevent  the  proposed  changes  to  Rule 
26(a) (1)  from  taking  effect. 
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While  some  have  suggested  that  Congress  should  simply  delay 
the  implementation  of  the  Rule  26(a) (1)  changes,  we  contend  that 
such  an  approach  would  be  inconsistent  with  the  procedure  estab- 
lished in  the  Rules  Enabling  Act.  That  procedure  ensures  that 
initial  consideration  of  changes  to  federal  rules  will  be  under- 
taken by  the  Judicial  Conference  through  its  advisory  committees, 
with  appropriate  public  input  by  notice  and  comment.  The  proce- 
dure then  mandates  that  the  rule  changes  should  be  foirwarded  by 
the  Supreme  Court  to  the  Congress.  At  any  stage,  the  changes  may 
be  altered  or  eliminated. 

This  procedure  is  important  to  the  integrity  of  the  means  by 
which  Congress  has  seen  fit  to  delegate  rulemaking  power  to  an 
independent  arm  of  the  judiciary  while  retaining  ultimate  authori- 
ty to  oversee  the  exercise  of  that  power.  It  is  a  much  more  inva- 
sive remedy  for  Congress  itself  to  make  changes  to  a  set  of  pro- 
posed rule  changes.  We  believe  it  is  more  appropriate  for  Con- 
gress to  exercise  its  authority  simply  by  striking  the  disclosure 
provision  from  the  changes. 

This  would  permit  the  remainder  of  the  changes  to  take  ef- 
fect, and  it  would  give  the  Judicial  Conference  an  opportunity  to 
take  into  account  the  concerns  expressed  by  Congress  and  members 
of  the  public  (as  well  as  four  members  of  the  Supreme  Court) .  It 
is  appropriate  for  th?  Conference  to  have  an  opportunity  to  recon- 
sider its  proposal  in  the  light  of  those  concerns.  As  the  body 
charged  with  initial  consideration  of  rule  changes,  it  should  have 
the  opportunity  to  use  its  expertise  to  correct  the  problems  per- 
ceived by  Congress  and  others.  The  best  course  of  action  is  for 
this  subcommittee  to  recommend  that  the  disclosure  requirements  be 
stricken  from  the  package  of  proposed  rule  changes. 
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Appendix  8. — Letter  From  Erwest  N.  Griswold,  Esq.,  Jones, 
Day,  Reavis  &  Pogue  (With  Attachments),  to  Hon.  William 
J.  Hughes,  Chairman,  Subcommittee  on  Intellectual  Prop- 
erty and  Judicial  Administration,  June  15,  1993 
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Hon.  William  J.  Hughes 
United  States  House  of  Representatives 
241  Cannon  House  Office  Building 
Washington,  O.C.   2051S 


Dear  Mr.  C3iairman, 

I  understand  that  your  subcommittee  of  the  House  Judiciary 
Committee  will  conduct  a  hearing  on  June  16,  1993  concerning 
amendments  to  the  Federal  Rules  of  Civil  Procedure  forwarded  to 
Congress  by  the  Supreme  Court  on  April  22,  1993.   Earlier  I  had 
occasion  to  submit  a  memorandum  to  the  Court  on  behalf  of  a. 
number  of  interested  organizations,  opposing  adoption  of  the 
proposed  mandatory,  pre-discovery  disclosure  amendment  found  in 
Rule  16(a)(1).   I  submitted  this  memorandum  because  I  believe 
that  disclosure  is  a  flawed  concept;  the  standard  for  disclosure 
is  unacceptably  vague;  the  proposal  would  encourage  unnecessary 
satellite  ligation;  and  disclosure  is  inconsistent  with  the 
ethical  obligations  of  lawyers  to  their  clients  under  the 
adversary  system,  adversely  affecting  the  attorney-client 
relationship  and  the  work-product  doctrine. 

I  continue  to  oppose  mandatory,  pre-discovery  disclosure  and 
hope  that  Congress  will  take  action  to  delete  Rule  16(a)(1)  from 
the  pending  amendments. 

In  the  event  you  might  wish  to  make  my  this  memorandum  a 
part  of  the  Committee  record,  I  am  enclosing  twenty-five  copies 
for  the  members  and  staff  of  your  subcommittee. 

Please  let  me  know  if  I  may  be  of  further  assistance. 


-v. 


.-'  '<- 


Repectfully  submitted, . 


Erwin  N.  Griswold 
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MEMORANDUM  TO  THE  CHIEF  JUSTICE  OF  THE  UNITED  STATES 
AND  THE  ASSOCIATE  JUSTICES  OF  THE  SUPREME  COURT: 


COMMENTS  ON  PROPOSED  "DISCLOSURE"  AMENDMENT  TO 
FEDERAL  RULE  OF  CIVIL  PROCEDURE  26(a)(1) 


Submitted  By 

American  Legislative  Exchange  Council 

Association  of  Defense  Tiual  Attorneys 

Business  Roundtable  Lawyers  Committee 

Chamber  of  Commerce  of  the  United  States 

Federation  of  Insurance  and  Corporate  Counsel 

International  Association  of  Defense  Counsel 

Lawyers  for  Civil  Justice 

Litigation  Section  of  the  District  of  Columbia  Bar* 

Public  Citizen  Litigation  Group 


February  10,  1993 
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Disclosure  Can  Cure  Discover}  Abuse. 

m.       Disclosure  Is  A  Flawed  Concept. 

A.  The  Ambiguity  Of  The  Disclosure  Standard  Will  Confound  Efforts  To  Compiv 
With  It. 

B.  The  Proposal  Will  Encourage  Unnecessar>'  Satellite  Litigation. 

C.  The  Proposal  Distorts  the  Adversan,  Process  and  Compels  Disclosure  of 
Attorney  Mental  Impressions  and  Work  Product. 

rV.        Conclusion 
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MEMORANDUM  TO  THE  CHIEF  JUSTICE  OF  THE  UNITED  STATES 
AND  THE  ASSOCIATE  JUSTICES  OF  THE  SUPREME  COURT: 

COMMENTS  ON  PROPOSED  "DISCLOSURE"  AMENDMENT  TO 
FEDERAL  RULE  OF  CIVIL  PROCEDURE  26(a)(1) 

Submitted  By 


L  Summary 

The  undersigned  organizations  respectfully  request  that  the  Court  reject  the 
proposed  amendment  to  Federal  Rule  of  Civil  Procedure  26(a)(1)  that  would  impose  "on 
parties  a  duty  to  disclose,  without  awaiting  formal  discovery  requests,  certain  basic 
information.  .  .  ."'  The  proposed  automatic,  pre-discovery  disclosure  amendment,  described 
by  even  its  drafters  as  "radical,"  is  the  most  widely  controversial  of  the  amendments  to  the 
federal  civil  rules  and  forms  that  the  Judicial  Conference  forwarded  to  the  Court  for 
approval  on  November  27,  1992.^  The  disclosure  proposal  should  be  returned  to  the 
Committee  on  Rules  because  of  defects  in  the  process  through  which  the  proposal  was 
adopted,  and  substantive  flaws  in  the  proposal  itself.  Although  the  organizations  joining  this 
memorandum  oppose  the  proposed  disclosure  amendment  to  Rule  26(a)(1),  we  commend 
the  Committee  for  its  excellent  work  in  making  significant  other  improvements  in  the  Rules. 


'   Committee  Isotes  on  Rule  26(a)(1),  Standing  Comm.  on  Rules  of  Practice  and 
Procedure,  Judicial  Conference  of  the  United  States,  Proposed  Amendments  To  The 
Federal  Rules  of  Civil  Procedure  and  Forms.  93-94  (November  1992)  [hereinafter 
"November  1992  Amendments"].   Attached  as  Appendix  A. 

^  See  Administrative  Office  of  the  U.S.  Courts,  November  27,  1992  Memorandum  to 
the  Chief  Justice  of  the  United  States  and  the  Associate  Justices  of  the  Supreme  Court 
[hereinafter  'Transmittal  Memorandum  to  Supreme  Court"]. 
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Contrary  to  the  spirit  of  the  1988  congressional  mandate  directing  increased 
public  involvement  in  the  rules  amendment  process,  no  public  comment  was  solicited  from 
the  bench  or  bar  on  the  final  version  of  the  Rule  26(a)(1)  amendment.  Public  comment  was 
solicited  on  an  earlier  version  of  the  disclosure  amendment  put  forth  in  August  of  1991. 
Over  two  hundred  written  statements  of  opposition  from  every  segment  of  the  bench,  bar, 
and  business  community  were  filed  with  the  Advisory  Committee  in  response.^  At  two 
public  hearings  on  the  August  1991  version  of  the  amendments,  one  in  November  of  1991 
in  Los  Angeles  and  the  second  in  Februar>'  of  1992  in  Atlanta.  76  witnesses  testified  against 
disclosure  because  of  the  harmful  effects  the  concept  will  have  on  litigants,  discovery,  and 
the  civil  justice  system  generally. 

The  widespread  opposition  was  based  on  firmly  expressed  views  that  the 
disclosure  proposal  would  create  serious  new  problems  with  the  pretrial  process  and 
exacerbate  the  very  discovery  abuses  that  the  .Advisory  Committee  intended  to  cure.  The 
Advisory  Committee  initially  seemed  responsive  to  these  concerns.  In  fact,  it  voted  to 
withdraw  the  disclosure  concept  from  the  remaining  proposed  amendments  at  the  close  of 
the  last  public  hearing  in  February  1992.  Shortly  before  the  Committee's  next  meeting. 
however,  but  after  the  period  for  public  comment  had  closed,  a  memorandum  was  circulated 
calling  for  the  Advisory  Committee  to  reinstate  the  disclosure  proposal.*    In  response,  a 


'  Over  95%  of  the  208  judges,  bar  organizations,  scholars,  corporations,  and  individual 
members  of  the  bar  who  commented  on  the  initial  public  version  of  the  proposed 
disclosure  amendment  were  against  it.   See  Appendix  B,  Summary  of  Comments  In 
Opposition  To  Disclosure:  Appendix  C,  Individuals  and  Organizations  Submitting 
Comments  In  Opposition  To  Disclosure. 

■*  See  Ann  Pelham.  Panel  Flips.  OKs  Discovery  Reform.  Legal  Times,  Apr.  20.  1992.  at 
6  (copy  of  article  attached  at  .Appendix  D). 
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substantially  revised  version  of  the  disclosure  proposal  was  drafted  overnight  during  the  April 
1992  meeting,  approved,  and  forwarded  to  the  Rules  Committee  without  being  circulated 
to  the  public  or  published  in  even  a  single  legal  periodical.  As  a  consequence,  the  bench, 
bar,  and  public  were  prevented  from  having  any  meaningful  opportunity  to  comment  on  the 
revisions  or  to  consider  whether  the  amendments  were  responsive  to  the  significant  concerns 
initially  expressed. 

The  decision  not  to  allow  public  comment  on  the  revised  disclosure 
amendment  assumes  even  greater  importance  in  light  of  the  amendment's  potential  to 
undermine  other  discovery  reform  activities  now  underway  in  a  significant  number  of  federal 
district  courts.'  Under  a  mandate  from  Congress  enacted  in  the  Civil  Justice  Reform  Act 
of  1990,  federal  district  courts  must  identify  the  most  effective  means  for  eliminating  abuse, 
expense,  and  delay  in  litigation  generally  and  discovery  in  particular,  and  implement 
experimental  reform  plans  to  correct  the  abuse,  expense,  and  delay.*  Most  of  the  plans 
already  effected  by  district  courts  have  implemented  an  experimental  disclosure  plan 
different  from  the  proposed  amendment  to  Rule  26(a)(1)  and  some  have  not  proposed 
disclosure  at  all. 

Preliminary  information  from  these  experiments  would  have  been  available  in 
a  short  time  if  the  Committee  had  stayed  its  hand  as  many  commenters  requested.  With 
empirical  data  from  the  experimental  districts,  the  Committee  could  have  fine-tuned  its 


'  Cf,  Ann  Pelham,  Irate  Litigators  Abort  Federal  Discovery  Reforms.  American 
Lawyers  News  Service,  Mar.  23,  1992,  reprinted  in  The  Connecticut  Law  Tribune,  pg.  14 
(Committee  chairman  Judge  Sam  Pointer  acknowledges  value  of  waiting  for  results  from 
reform  experiments  before  changing  discovery  rule). 

*   See  Civil  Justice  Reform  Act  of  1990,  Pub.  L.  No.  101-650,  104  Stat.  5089  (1990). 
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proposal,  embracing  the  most  workable  disclosure  ideas  to  emerge  from  the  experiments  for 
implementation  nationwide  as  part  of  the  Committee's  revisions  to  Rule  26(a)(1)  or 
abandoning  the  concept  altogether  if  it  was  found  unworkable.  Instead,  the  Committee 
chose  to  go  forward  without  guidance  from  the  experimental  plans,  just  as  it  decided  not  to 
accept  funher  comments  from  the  bench  and  bar.  As  a  result,  the  proposed  amendment 
to  Rule  26(a)(1)  lacks  empirical  support  and  is  opposed  by  most  of  those  practitioners  who 
have  to  deal  with  it  on  a  day-to-day  basis. 

The  disclosure  proposal  is  just  as  flawed  in  concept  as  it  is  in  execution. 
Proposed  automatic  disclosure  merely  adds  another  layer  to  discovery:  an  untested  and 
certainly  unproven  preliminary  procedure  that  will  not  eliminate  discovery  abuses.  The 
vague  and  unwieldy  disclosure  standard  itself  will  precipitate  additional  litigation  abuse, 
expense,  and  delay.  Moreover,  disclosure  is  incompatible  with  the  adversary  system.  It 
places  counsel's  new  obligations  to  the  opponent  and  the  court  in  conflict  with  counsel's 
traditional  ethical  obligation  to  the  client,  and  it  undermines  the  attorney  work  product 
doctrine. 

Because  of  the  flaws  in  both  its  execution  and  its  substance,  the  proposed 
amendment  to  Rule  26(a)(1)  should  be  returned  to  the  Committee  on  Rules  for  additional 
public  comment  and  debate.  Whether  disclosure  is  the  most  viable  discovery  reform,  and 
if  so,  what  form  it  should  take,  should  be  debated  publicly  in  light  of  real  world  experience 
with  the  CJRA  plans.  Public  comment  can  help  identify  pitfalls  inherent  in  »he  current  draft 
and  solutions  to  the  most  objectionable  aspects  of  the  amendment.  Full  consideration  of  the 
public  comments  should  facilitate  greater  acceptance  of  the  disclosure  concept  by  members 
of  the  bench  and  bar.  Ultimately,  additional  comment  and  review  of  all  the  reform  options 
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will  provide  a  more  realistic  basis  for  final  decisions  about  the  future  of  the  pending 
disclosure  amendment  and  the  most  appropriate  means  of  eliminating  discovery  abuse. 

II.  Approving  The  Proposed  Disclosure  Amendment  to  Rule  26(a)(1)  In  The  Face  Of 
Overwhelming  Opposition,  Without  Additional  Public  Comment,  Compromises  The 
Rules  Amendment  Process. 

As  Congress  deliberated  over  the  1988  amendments  to  the  Rules  Enabling  Act, 

it  debated  whether  to  eliminate  this  Court's  role  in  the  process  of  reviewing  and  approving 

proposed  amendments  to  the  rules  of  procedure  in  light  of  the  Court's  history  of  serving  as 

"a  mere  conduit"  to  Congress.'  The  Court  specifically  requested  Congress  to  keep  it  in  the 

review  process  and  Congress  did  so.'     Although  the  Court's  authority  over  the  rules 

amendment  process  has  been  exercised  sparingly,  the  instances  where  it  has  been  used  to 

return  proposed  rules  for  further  comment  and  revision  are  strikingly  similar  to  the  situation 

here  -  there  was  a  wealth  of  public  opposition  to  the  initial  version  of  the  rule  and  a 

significant  failure  by  the  Rules  Committee  to  respond  fully  to  that  opposition.  Consequently, 


'  See  H.R.  Rep.  No.  422,  99th  Cong.,  1st  Sess.  20  (1985);  see  also  Order  of  Nov.  20, 
1972,  34  L.  Ed.  2d  bcv,  Ixvi  (1972)  (approving  and  transmitting  rules  of  evidence 
amendments  to  Congress)  (Douglas,  J.,  dissenting)  ("[T]his  Court  does  not  write  the 
Rules,  nor  supervise  their  writing,  nor  appraise  them  on  their  me)  its,  weighing  the  pros 
and  cons.  The  Court  concededly  is  a  mere  conduit.") 

•   June  25,  1984  Letter  from  Chief  Justice  Warren  E.  Burger  to  Representative  Robert 
W.  Kastenmeier,  reprinted  in  Rules  Enabling  Act  Hearings  on  Oversight  and  H.R.  4144 
Before  the  Subcomm.  on  Courts.  Civil  Liberties,  and  the  Admin,  of  Justice  of  the  House 
Comm.  on  the  Judiciary,  98th  Cong.,  1st  &  2d  Sess.,  195  (Apr.  21,  1983  and  March  1, 
1984). 
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precedent  amply  supports  a  decision  to  return  proposed  Rule  26(a)(1)  for  further  public 
comment  and  revision  at  this  time.' 

History  also  signals  that  Congress  has  become  involved  with  the  rulemaking 
process  when  the  process  was  not  responsive  to  public  concerns.  Until  the  massive 
opposition  expressed  to  the  pending  disclosure  proposal,  the  civil  rules  amendment  process 
has  only  twice  before  evoked  such  universal  protest  from  all  segments  of  the  bench  and  bar. 
In  fact,  Congress  blocked  Court  approved  rules  on  both  of  those  two  occasions:  in  the  early 
1970's  when  the  new  federal  rules  of  evidence  were  proposed;'"  and  in  the  early  1980's 
when  a  far-reaching  change  to  federal  rule  4  was  put  forth."  Approval  of  proposed  Rule 
26(a)(1)  by  this  Court  in  the  shadow  of  so  much  opposition  to  both  the  proposed  Rule  and 
the  process  by  which  it  was  developed  could  signal  a  breakdown  in  the  only  function  of  the 
judicial  branch  in  which  the  public  is  permitted  by  law  to  participate.'*    It  also  raises  the 


'  See  Transmittal  Memorandum  To  Supreme  Court,  supra  note  2,  at  "Excerpt  from  the 
Report  of  the  Judicial  Conference  Committee  on  Rules  of  Practice  and  Procedure." 
September  1992,  pg.  1  (discussing  return  of  amendments  by  Supreme  Court  to  Judicial 
Conference  for  additional  study  in  light  of  objections  from  British  Embassy);  Winifred  R. 
Brown,  Federal  Judicial  Center.  Federal  Rulemaking:    Problems  and  Possibilities  32  n.73 
(June  1981)  (discussing  incidences  where  Supreme  Court  returned  proposed  rules);  Rules 
of  Evidence,  S.  Rep.  No.  1277,  93rd  Cong.,  2d  Sess..  reprinted  in  1974  U.S.  Code  Cong, 
and  Admin.  News  7051,  7052  (acknowledging  Supreme  Court  decision  to  return  proposed 
rules  to  rules  committee). 

'"  See  Brown,  supra  note  9;  Jack  H.  Friedenthal.  The  Rulemaking  Power  of  the 
Supreme  Cou.i:    A  Contemporary  Crisis.  27  Stan.  L.  Rev.  673,  677  (1975). 

"   See  28  U.S.C.A.  §  2073  (West  Supp.  1992),  David  D.  Siegel,  Commentary  on  1988 
Revision,  at  37   (describing  controversy  in  1980's  over  revisions  to  Rule  4  and 
congressional  intervention). 

"   Ann  Pelham,  Judges  Make  Quite  A  Discovery:    Litigators  Erupt,  Kill  Plan  To 
Reform  Federal  Civil  Rule.  Legal  Times.  Mar.  16,  1992,  at  1. 
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specter  of  jeopardizing  judicial  branch  independence  in  the  rulemaking  process,"  and  could 

diminish  respect  for  and  belief  in  the  fairness  of  the  rulemaking  process  itself.''*    More 

important,  however,  it  will  saddle  the  civil  justice  system  with  a  thoroughly  unworkable  new 

rule  without  improving  the  process  of  preparing  cases  for  trial. 

A.         Inadequate  Attention  To  Public  Concerns  About  Proposed  Rules  Could 
Compromise  Judicial  Control  Of  The  Rulemaking  Process. 

When  openness  for  the  civil  rulemaking  process  was  mandated  in  the  1988 

amendments  to  the  Rules  Enabling  Act,"  Congress  clearly  contemplated  that  public 

comment  would  be  solicited  not  just  on  initial  drafts  of  amendments,  but  also  on  any 

significant  revisions  that  were  based  on  the  earlier  public  comments.''    Public  comment 

and  additional  deliberation  on  substantial  revisions  is  the  only  means  of  ensuring  that  the 

rulemaking  process  considers  the  practical  experience  of,  and  is  responsive  to  the  needs  of, 

judges,  lawyers,  and  litigants.  Commentators  have  suggested  that  a  major  factor  contributing 

to  the  congressional  override  of  the  rulemaking  process  in  both  the  1970's  and  the  1980's 


"  See  Ann  Pelham,  Federal  Court  Watch:   A  Legend  Worries.  Legal  Times,  June  29, 
1992,  at  6  (quoting  Prof.  Charles  A.  Wright)  ("I  really  worry  that  if  we  send  this 
prematurely,  we  will  jeopardize  the  continued  existence  of  the  court  rule-making 
process.")  (attached  at  Appendix  E);  Siegel,  supra  note  11,  at  37;  Friedenthal,  supra  note 
10. 


14 


Sec  A  Legend  Worries,  supra  note  13. 


"  See  Judicial  Improvements  and  Access  to  Justice  Act,  Pub.  L.  No.  100-702,  §  403, 
102  Stat.  4642  (1988). 

'*  See  H.R.  Rep.  No.  422,  99th  Cong.  1st  Sess.,  10;  cf.  Friedenthal,  supra  note  10  at 
677  (failure  to  seek  public  comment  on  substantially  revised  evidence  rules  compromised 
process  and  resulted  in  congressional  intervention  in  rulemaking  process). 
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was  "the  insertion  of  major  alterations  [in  the  rules]  at  the  last  minute  so  that  they  appeared 
for  the  first  time  as  approved  without  any  opportunity  for  public  comment."'^ 

Although  the  federal  rulemaking  process  expressly  contemplates  some 
congressional  oversight,  primary  control  over  the  process  was  vested  in  the  judicial  branch 
in  part  so  that  the  rules  would  benefit  from  the  vastly  greater  experience  and  insight  into  the 
litigation  process  that  judges  have  over  legislators.'*  The  judicial  branch  also  was  perceived 
as  being  less  responsive  to  "interest  group  politics"  than  the  legislature,  providing  greater 
assurance  that  rules  of  procedure  would  be  neutral  and  provide  a  "level  playing  field"  for  all 
litigants."  As  such,  significant  congressional  inter%'ention  in  the  rulemaking  process  is  not 
the  norm  and,  according  to  the  drafters  of  the  rules  amendment  process,  has  the  potential 
to  compromise  both  the  technical  quality  of  the  rules  as  well  as  their  political  neutrality.  If 
a  groundswell  of  public  opposition  to  a  proposed  rule  is  likely  to  trigger  congressional 
intervention,  as  it  has  in  the  past,  the  rulemaking  process  and  the  civil  justice  system  as  a 
whole  would  be  better  sen.ed  if  the  Court  took  action  to  respond  to  the  opposition  within 
the  structure  of  the  rulemaking  process  and  the  judicial  branch.  Here,  returning  the 
proposed  disclosure  rule  for  public  comment  will  protect  the  integrity  of  the  rulemaking 


'^   Siegel,  supra  note  11;  Friedenthal.  supra  note  10,  at  677.    Indeed,  in  voting  against 
the  pending  disclosure  proposal.  Standing  Committee  member  Professor  Charles  A. 
Wright  noted  "[i]f  .  .  .  judicial  rulemaking  ...  is  not  responsive  to  [lawyers']  concerns  .  .  . 
lawyers  will  seek  a  veto  of  the  rules  .".om  Congress."   A  Legend  Worries,  supra  note  13, 
at  6  (paraphrasing  Prof.  Charles  A.  Wright). 

"   See  generallv  J.  Weinstein.  Reform  of  Court  Rule-Making  Procedures  (1977). 

"  Paul  D.  Carrington.  Making  Rules  To  Dispose  Of  Manifestly  Unfounded  Assertions: 
An  Exorcism  Of  the  Bog\'  Of  Nor.-Trans-substantive  Rules  Of  Civil  Procedure.  137  U.  of 
Pa.  L.  Rev.  2067.  2074-75  { 19S9). 
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process,  increase  responsiveness  to  the  needs  of  the  bench  and  bar,  and  ensure  promulgation 
of  well-crafted  rules  that  preserve  the  political  neutrality  of  the  civil  litigation  process. 

B.  The  Potential  Eflicacy  Of  Reforms  Depends  Upon  Broad  Support  And 
Respect  For  The  Reform  Proposals. 

The  strength,  depth,  and  uniformity  of  opposition  to  disclosure  expressed  by 
virtually  all  those  who  commented  on  it  is  quite  remarkable.  Public  interest  law  advocates, 
plaintiff  and  defense  bar  groups,  major  corporations,  small  businesses,  trade  associations, 
individual  practitioners,  and  federal  district  court  judges  opposed  it  with  equal  vehemence. 
If  those  required  to  use  Rule  26(a)(1)  have  serious  reservations  about  the  rules  utility,  the 
likelihood  of  its  smooth  implementation  and  ultimate  value  is  greatly  diminished. 

Every  procedural  reform  is  dependent  to  a  large  extent  on  the  willingness  of 
the  bench  and  bar  to  make  it  work.  Frustration  and  annoyance  on  the  part  of  judges  and 
litigators  alike,  coupled  with  widespread  doubts  that  the  Rule  will  eliminate  discovery  abuse, 
will  make  the  road  to  smooth  implementation  difficult  at  best.  These  tensions  could  be 
substantially  relieved  by  allowing  additional  time  for  members  of  the  bench  and  bar  to  tuliy 
air  their  concerns  about  the  revised  disclosure  proposal,  and  to  allow  present  understanding 
of  the  disclosure  process  to  mature  and  be  tempered  by  more  debate  and  reflection. 

C.  Even  Preliminary  Results  From  The  Civil  Justice  Reform  Act  Experiments 
Could  Help  Calm  Public  Concerns  And  Guide  The  Decision  On  Whether 
Disclosure  Can  Cure  Discovery  Abuse. 

Failure  to  await  at  least  preliminary  data  from  the  CJRA  experiments  before 

moving  ahead  with  the  disclosure  process  contained  in  Rule  26(a)(1),  is  inconsistent  with  the 

purposes  behind  those  experiments.  Recognizing  that  significant  discovery  reforms  needed 

to  be  grounded  in  empirical  data.  Congress  directed  establishment  of  the  experimental 
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district  plans  to  serve  as  examples  of  possible  reforms  while  at  the  same  time  yielding 
empirical  data  based  on  actual  practice.'"  The  data  from  the  experimental  plans  were 
intended  to  help  guide  discovery  reforms  targeted  for  nationwide  implementation.*' 

Twenty-three  of  the  34  federal  district  courts  participating  in  the  experiment 
have  opted  to  implement  pre-discovery  disclosure  procedures,  in  one  of  several  different 
forms,  as  part  of  their  "Expense  and  Delay  Reduction"  plans."  These  experimental  plans 
will  produce  valuable  data  about  whether  disclosure  is  a  workable  concept  at  all,  and  if  so. 
which  t\pe  of  disclosure  plan  is  the  most  effective  and  efficient.  Delaying  implementation 
of  this  radical  reform  to  ensure  that  it  has  the  potential  to  be  effective  rather  than  to  cause 
mischief  would  be  an  invaluable  safeguard  of  the  integrity  of  the  civil  justice  process.  In  fact. 
Judge  Pointer,  chairman  of  the  Advisory  Committee,  recognized  the  potential  value  of 
adopting  a  wait-and-see  attitude  when  the  disclosure  amendment  initially  was  tabled,  publicly 
stating  that  "[i]t  makes  more  sense  to  get  the  benefit  of  that  [CJRAj  experience  before 
moving  ahead."" 


^°   See  S.  Rep.  No.  416,  101st  Cong.,  :d  Sess.  2  (1990);  136  Cong.  Rec.  S17575  (daily 
ed.  Oct.  27,  1990)  (Remarks  of  Sen.^Biden). 

^'   See  136  Cong.  Rec.  S17575,  supra  note  20. 

"   See  CJRA  Report,  supra  note  25,  at  12.   At  the  time  the  Advisory  Committee  first 
adopted  the  disclosure  concept,  it  had  been  brietly  in  effect  m  the  local  rules  of  only  tour 
district  courts.   See  Linda  S.  .Muilentx,  Hope  Over  Experience:    Mandatorv  Informal 
Discovery  And  The  Politics  Of  Ruiemakine.  69  N.  C.  L.  Rev.  795,  798  n.4  (1991).    None 
of  these  early  local  disclosure  rules  were  comparable  to  the  priding  disclosure  plan 
because  they  are  self-reflective.  That  is,  they  only  required  disclosure  of  information 
related  to  a  party's  own  claims.   These  local  rules  do  not  require  speculation  as  to  what 
disclosures  might  be  relevant  to  an  opponent's  claims.   Compare  Cal.  (CD.)  Local  Rules 
6.1.1,  6.I.3.-.4.  and  Fla.  (S.D.)  Local  Rules  14.A.1.,  14.A.3.-.4.  with  Proposed  Rule  26(a), 
November  1992  Amendments,  supra  note  1,  at  72. 

"   Irate  Litigators,  supra  note  5,  at  14  (quoting  Judge  Sam  C.  Pointer,  Jr.). 
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After  initially  deciding  to  defer  implementation  pending  study  of  the  CJRA 
experimental  reform  plans,"  the  Advisory  Committee  reversed  itself  and  proposed 
immediate  nationwide  adoption  of  the  disclosure  amendment."  Committee  members 
apparently  were  concerned  that  any  further  delay  to  await  early  results  from  the 
experimental  districts  would  inevitably  postpone  significant  discovery  reforms  until  1998  at 
the  earliest." 

Reasonable  delay  to  allow  consideration  and  additional  input  would  not 
require  the  years  of  deliberation  that  went  into  the  initial  formulation  of  the  disclosure 
proposal.  In  fact,  public  comment  could  be  obtained  and  further  revisions  could  be  made 
in  little  more  than  one  year's  time.  Only  slightly  more  than  one  year  elapsed  from  August 

1991,  when  the  disclosure  rule  was  initially  circulated  for  public  comment,  and  November 

1992,  when  the  final  rule  was  submitted  to  this  Court  for  approval.  Six  months  were  allowed 
for  public  comment  (from  August  1991  to  February  1992)."  In  the  course  of  a  six-month 
public  comment  period  if  this  Court  returns  the  rule,  the  Committee  also  concurrently  could 


"  See  id.(Advisory  Committee  Chairman  notes  that  delay  in  adopting  disclosure 
amendment  will  benefit  from  Civil  Justice  Reform  Act  experiments). 

"  See  Judicial  Conference  of  the  U.S.,  Civil  Justice  Reform  Act  Report:  Development 
and  Implementation  of  Plans  By  Early  Implementation  Districts  and  Pilot  Courts  2  (June 
1,  1992)  [hereinafter  "CJRA  Report"]. 

"  See  May  1,  1992  Transmittal  Letter  from  Sam  C.  Pointer,  Chairman,  Advisory 
Committee  on  Civil  Rules,  to  Honorable  Robert  E.  Keeton,  Chairman,  Standing 
Committee  on  Rules  of  Practice  and  Procedure,  Attac.iment  B,  "Issues  and  Changes,"  at 
7;  Committee  Notes  on  November  1992  Amendments,  supra  note  1  at  95;  see  also  Panel 
Flips,  supra  note  4. 

"  See  Transmittal  Letter  Accompanying  August  1991  Amendments,  Comm.  on  Rules 
of  Practice  and  Procedure,  Judicial  Conference  of  the  United  States,  Preliminary  Draft  of 
Proposed  Amendments  to  the  Federal  Rules  of  Civil  Procedure  and  the  Federal  Rules  of 
Evidence  (August  1991)  [hereinafter  "August  1991  Amendments"]. 
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solicit  preliminary  results  from  the  CJRA  experiments,  which  now  have  been  in  effect  for 
one  full  year.  If  the  Committee  then  takes  six  to  eight  months  to  consider  the  new 
information  collected  and  to  arrive  at  a  Rule  26  reform  more  consistent  with  public  opinion 
and  practical  experience,  the  revised  amendment  could  be  returned  to  the  Court  by  early 
1994,  forwarded  to  Congress  by  the  statutory  cut-off  of  May  1994,  with  a  potential  effective 
date  of  December  1,  1994  -  a  delay  of  only  one  year's  time." 

A  delay  in  implementation  of  the  disclosure  amendment  also  will  ameliorate 
potential  conflicts  between  the  Committee's  reforms  and  the  CJRA  experiments.  Although 
the  Committee's  proposed  rule  permits  the  experimental  districts  to  opt  out  of  proposed 
Rule  26(a)(1)  disclosure  in  favor  of  a  different  local  experimental  plan,  nationwide 
imposition  of  the  Committee's  disclosure  proposal  inevitably  will  undermine  the  vitality  of 
the  experimental  plans.  Once  the  Committee's  disclosure  proposal  is  in  effect  nationally, 
even  the  very  best  experimental  disclosure  plan  is  unlikely  to  be  adopted  nationally  to 
supersede  the  Committee's  already-implemented  version  of  disclosure.  The  inertia  and 
practical  problems  connected  with  replacing  one  national  disclosure  process  with  another, 
just  as  the  bench  and  bar  are  starting  to  become  accustomed  to  the  first,  would  be 
insurmountable. 

Failure  to  give  full  consideration  to  the  best  plans  to  emerge  from  the 
experimental  districts  would  fly  in  the  face  of  Congress'  mandate  and  be  in  direct  conflict 
with  .he  core  purpose  of  the  experimental  plans,  which  is  to  test,  identify,  and  implement 
the  very  best  reform  proposals.  The  only  means  of  reconciling  the  two  tracks  of  discovery 


"  See.  e^,  S.  Rep.  No.  1277,  93d  Cong.,  2d  Sess..  reprinted  in  1974  U.S.  Code  Cong, 
and  Admin.  News  7051.  7052  (revised  rules  returned  to  Supreme  Court  one  year  from 
court  remand  to  solicit  public  comment);  see  also  28  U.S.C.A.  §  2074  (West  Supp.  1992). 


81-258  0-94-10 
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refonn  now  ongoing  in  the  federal  courts  is  to  incorporate  results  from  the  CJRA 
experiments  into  the  federal  rules  at  a  time  when  their  incorporation  will  be  meaningful. 
If  discovery  reforms  cannot  be  delayed  until  the  CJRA  experiments  are  concluded  fully  in 
1995,  the  reforms  undertaken  now  at  least  should  reflect  information  already  produced  in 
the  CJRA  experiments  during  the  first  year.  Such  information  would  at  least  reveal  whether 
disclosure,  in  any  of  its  various  forms,  is  a  workable  concept.  In  the  views  of  the 
organizations  submitting  this  memorandum,  it  is  not. 

III.       Disclosure  Is  A  Flawed  Concept. 

The  Rules  Committee's  commitment  to  meaningful  discover.'  reform,  and  its 
diligence  in  developing  the  pending  amendments  is  obvious.  Nonetheless,  the  belief  that 
disclosure  will  lessen  discovery  abuse  is  based  on  little  more  than  theory.  In  fact,  disclosure 
is  likely  to  create  new  problems  not  previously  experienced  in  discovery.^'  The  Committee 
Notes  indicate  that  the  disclosure  rule  is  derived  from  theories  advanced  over  the  years  by 
two  respected  jurists.**  The  original  disclosure  theories,  however,  would  have  replaced 
discovery  entirely.  In  contrast,  the  disclosure  process  now  before  the  Court  grafts  another 
layer  onto  the  pretrial  process  as  a  prelude  to  discovery.     Thus,  the  arguments  that 


^  As  one  commentator  put  it,  the  Advisory  Committee's  decision  to  put  its  faith  in  the 
proposed  disclosure  process,  without  hard  evidence  that  disclosure  could  work,  is  a 
"triumph  of  hope  over  experience."   Mullenix,  supra  note  22,  at  820. 

**  Committee  Notes,  November  1992  Amendments,  supra  note  1,  at  94,  citing  Brazil, 
The  Adversary  Character  of  Civil  Discovery:   A  Critique  and  Proposal  For  Change.  31 
Vand.  L.  Rev.  1348  (1978);   Schwarzer,  The  Federal  Rules.  The  Adversary  Process,  and 
Discovery  Reform.  50  U.  Pitt.  L.  Rev.  703  (1989);  see  Schwarzer,  Slaying  The  Monsters 
of  Discovery  Cost  and  Delav:    Would  Disclosure  Be  More  Effective  Than  Discovery?.  74 
Judicature  178  (1991). 
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supponed  the  original  disclosure  theories  do  not  provide  even  slight  theoretical  support  lor 
the  proposed  disclosure  amendment.  Conspicuously  absent  from  the  public  comments  on 
the  proposed  disclosure  process  is  support  for  the  disclosure  concept  from  practicing  lawyers 
and  their  clients  --  those  who  bear  the  costs  and  burdens  of  the  present  discovery  system. 
The  fact  that  disclosure  as  a  concept  failed  to  produce  any  significant  support,  much  less 
advocates,  from  among  the  practicing  bar  signals  a  need  for  reexamination  of  the  basic 
disclosure  concept. 

As  a  threshold  matter,  the  disclosure  standard  is  unacceptably  vague.  It  fails 
to  describe  a  party's  disclosure  obligation  with  sufficient  clarity  and  specificity  to  allow  a 
party  to  make  disclosure  with  any  certainty  of  compliance.  Second,  disclosure  will  cause 
unnecessary,  burdensome  costs  and  delays,  primarily  by  precipitating  satellite  litigation. 
Finally,  disclosure  conflicts  with  the  ethical  obligations  of  lawyers  to  their  clients  under  the 
adversary  system,  adversely  affecting  the  attorney-client  relationship  and  the  work  product 
doctrine. 

A.         The  Ambiguity  Of  The  Disclosure  Standard  Will  Confound  Efforts  To  Comply 
With  It. 

The  standard  for  disclosure  contained  in  the  pending  amendment  requires  each 

party,  in  advance  of  a  formal  request,  to  identify'  to  an  opponent  all  witnesses  and  to 

describe  "by  category"  documents  "relevant"  to  "disputed  facts  alleged  with  particularity  in 

the  pleadings."^'   None  of  these  three  key  terms  can  be  defined  objectively,  in  advance,  by 

a  party  intent  on  making  a  meaningful  disclosure  that  complies  with  the  terms  of  the  Rule. 


^^   See  Proposed  Rule  26.  November  1992  Amendments,  supra  note  1,  at  72-73. 
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The  term  "category"  can  range  from  the  very  broad  (e.g.,  "engineering 
drawings")  to  the  very  specific  (e.g.,  engineering  layout  drawings  showing  the  location  of  one 
part  of  a  product  manufactured  in  a  specific  year).  "Relevancy"  is  a  commonly  litigated 
concept;  it  currently  breeds  more  satellite  litigation  in  discovery  than  any  other  --  a  harbinger 
that  it  will  lead  to  just  as  much  contentiousness  in  pre-discovery  disclosure."  Disputes  over 
which  allegations  are  pled  with  sufficient  "particularity"  to  trigger  disclosure  also  are  certain 
to  arise.  "Particularity"  --  a  broad  concept  at  best  --  is  not  a  self-defining  term,  as  the 
substantial  body  of  case  law  on  pleading  fraud  with  "particularity"  under  Rule  y(b) 
demonstrates." 

B.         The  Proposal  Will  Encourage  Unnecessary  Satellite  Litigation. 

Because  of  the  uncertainty  surrounding  the  scope  of  the  disclosure  obligation, 
and  concerns  regarding  privilege  and  the  lawyer's  ethical  obligations,  conscientious  parties 
are  likely  to  move  for  protective  orders  or  to  turn  to  other  motion  practice  to  define  their 
disclosure  obligations  with  greater  certainty.  As  a  result,  satellite  litigation  is  certain  to 
increase,  even  before  disclosures  are  made. 

More  motion  practice  will  increase  the  burdens  on  already  overworked  courts 
and  court  personnel,  primarily  at  the  trial  court  level,  but  also  at  the  appellate  level  as  the 
ambiguities  and  vagaries  of  the  disclosure  concept  are  resolved.  In  light  of  the  strain  the 
existing  caseload  already  places  on  federal  judges  and  courts,  rules  amendments  should  be 


"  Ct  R.W.  Int'l  Corp.  v.  Welch  Foods.  Inc..  937  F.2d  11  (1st  Cir.  1991)  (plaintiff 
viewed  discovery  related  to  subsidiary  as  not  relevant;  trial  court  disagreed,  awarding 
sanctions;  appellate  court  reversed;  disputes  over  relevancy  most  common  in  discovery). 

"  See,  e^,  Ross  v.  Bolton.  904  F.2d  819  (2d  Cir.  1990). 
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made  only  when  they  will  reduce  the  woridoad,  and  not  when  they  will  increase  it  as 
disclosure  a^ost  certainly  will. 

/  Sanctions  litigation  under  Rule  37(b)  also  is  likely  to  increase  against  parties 
who  have  attempted  in  good  faith,  but  perhaps  unsuccessfully,  to  meet  their  vaguely  defined 
disclosure  obligations.  The  sanctions  now  available  under  Rule  37,  as  revised  by  the 
Committee,  are  severe  because  the  proposed  Rule  37(b)  amendment  equates  inadequate 
disclosure  with  failure  to  comply  with  a  court  order  under  the  present  discovery  rules. 
Either  violation  can  trigger  the  ultimate  sanction  --  default  judgment.  Yet,  failure  to  comply 
adequately  with  an  ambiguous,  voluntary  disclosure  obligation  would  not  and  should  not  rise 
to  the  level  of  deliberate  violation  of  a  court  order.  Thus,  it  is  difficult  to  discern  a 
substantial  relationship  between  the  error  of  failing  to  disclose,  and  the  sanction  tor  that 
error  as  currently  drafted  in  proposed  Rule  26. 

C.        The  Proposal  Distorts  the  Adversary  Process 
and  Compels  Disclosure  of  Attorney  Mental 
Impressions  and  Work  Product. 

The  proposed  disclosure  process  more  closely  resembles  procedures  followed 

in  the  inquisitorial  civil  justice  systems  used  in  Western  Europe  and  Japan  than  American 

jurisprudence."    Voluntary  disclosure  of  information  harmful  to  one's  own  case,  without 

even  a  request  for  that  information,  is  antithetical  to  any  adversary  system  such  as  ours, 

which  is  premised  on  the  belief  that  each  side  presents  its  best,  not  worst,  case  and  the  truth 


^   See   Cortese  &  Blaner.  Civil  Justice  Reform  in  America:    A  Question  of  Parity  With 
Our  International  Rivals.  13  Univ.  Pa.  J.  Int'l  Bus.  L.  1  (1992)  (comparmg  civil  justice 
systems  in  Germany,  England  and  Japan  vyith  American  civil  justice  system);  see  ajso 
Committee  Notes.  November  1992  .Amendments,  supra  note  1,  at  95  (United  Kingdom 
and  Canada  require  disclosure). 
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emerges  from  the  clash  of  conflicting  positions.''*  If  adversity  does  not  exist  during  the 
pretrial  process,  it  substantially  weakens  the  underpinnings  for  having  adversity  at  trial  --  a 
complex  issue  that  the  Committee  did  not,  and  indeed,  could  not  fully  consider. 

The  disclosure  requirement  also  will  create  mischief  in  the  attorney-client 
relationship.  Clients  do  not,  and  should  not,  expect  their  own  lawyers  to  search  client  files 
for  self-destructive  information  only  to  dutifully  turn  it  over  to  the  adversar\'.  By  creating 
a  disclosure  obligation  that  runs  from  the  attorney  to  the  opponent,  the  proposed 
amendment  creates  an  unavoidable  conflict  with  the  attorney's  obligation  to  the  client. 
Although  the  proposed  disclosure  process  does  not  modify  the  attorney-client  privilege 
directly,  it  will  undermine  essential  aspects  of  the  relationship  that  the  privilege  was  created 
to  protect. 

Moreover,  the  proposed  disclosure  process  is  inconsistent  with  the  policies 
underlying  the  work  product  doctrine.  The  very  process  of  deciding  what  is  "relevant"  to 
disputed  facts  in  the  pleadings  necessarily  incorporates  counsel's  judgments  and  mental 
impressions  based  on  investigations,  strategies,  and  decisions  regarding  theories  of  the  case. 
Requiring  counsel  to  make  disclosure  requires  counsel  to  disclose  work  product.  Disclosure 
unavoidably  may  cause  a  party  to  reveal  to  an  opponent  a  line  of  factual  inquiry  or  legal 
reasoning  that  the  opponent  never  would  have  considered  or  litigated  on  its  own. 
Consequently,  disclosure  will  expand  the  scope  of  each  matter  litigated  instead  of  limiting 
it  to  the  minimum.  The  work  product  doctrine  was  intended  to  protect  and  promote 
inventiveness,  diligence,  and  excellence  among  attorneys.    The  disclosure  process,  which 


"   CL  Brazil,  supra  note  30  at  1345  (discovery  reform,  such  as  disclosure,  unlikely  to  be 
effective  unless  adversary  nature  of  justice  system  is  changed,  including  attorney's  ethical 
obligations). 
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would  force  an  attorney  to  reveal  his  thought  processes  early  on  in  litigation,  is  antithetical 

to  these  goals. 

The  adversary  nature  of  civil  litigation  in  this  country  pervades  all  aspects  of 
the  civil  justice  system.  Importation  of  a  starkly  non-adversarial  procedure,  such  as 
disclosure,  into  this  process  will  have  far-reaching,  largely  unforeseen  implications  for  the 
civil  justice  system  as  a  whole  -  implications  that  the  Committee  has  not  fully  considered. 


36 


rV.       Conclusion 

If  Rule  26(a)(1)  moves  forv,ard  at  this  time,  it  wiii  weaken  the  iniegriiv  ot  thd 
rules  amendment  process.^^  The  unprecedented  opposition  to  and  lack  of  support  tor  the 
proposed  Rule  26(a)(1)  disclosure  amendment,  the  lack  of  a  meaningful  opportunity  for 
public  comment  on  the  final  proposal,  and  the  numerous,  significant  flaws  in  the  proposal 
all  coalesce  to  provide  compelling  justification  for  returning  Rule  26(a)(1)  to  the  Committee 


^   See  also  Mullenix,  supra  note  22,  at  820-21  (proposed  disclosure  rule  "presents 
unresolved  research  issues  as  well  as  several  lurking  problems.")  Brazil,  supra  note  30  at 
1345. 

3^   See  A  Legend  Worries,  supra  note  13. 
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on  Rules.  We  respectfully  ask  the  Court  to  exercise  its  authority  over  the  rules  amendment 

process,  to  decline  to  approve  proposed  Rule  26(a)(1),  and  to  remand  the  Rule  to  the 

Committee   on   Rules  for  additional  public  comment   and   reconsideration   in   light   of 

experience  with  the  CJRA  experimental  disclosure  plans. 

Respectfully  submitted, 

American  Legislative  Exchange  Council 
Association  of  Defense  Trial  attorneys 
Business  roundtable  Lawyers  Committee 
Chamber  of  Commerce  of  the  United  States 
Federation  of  Insurance  and  Corporate  Counsel 
International  Assocl\tion  of  Defense  Counsel 
Lawyers  for  Civil  Justice 

Litigation  Section  of  the  District  of  Columbia  Bar* 
Public  Citizen  Litigation  Group 


The  views  expressed  herein  represent  only  those  of  ihe  Litigation  Section  of  the  District  of  Columbia 
Bar  and  not  those  of  the  D.C.  Bar  or  of  its  Board  of  Governors. 
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APPENDIX  A 

RULES  OF  CIVIL  PROCSOURE 

519  of  the  cat*,  the  discovery  already  had  in 

520  the  case,  the  amount  in  controversy,  and 

521  the  importance  of  the  issues  at  stake  in 

522  the  litigation. 

523  Zf  a  request,  response,  or  objection  is  not 

524  signed,  it  shall  be  stricken  unless  it  is 

525  signed  promptly  after  the  omission  is  called 

526  to  the  attention  of  the  party  making  the 
52*7  request,  response,  or  objection,  and  a  party 

528  shall  not  be  obligated  to  take  any  action  with 

529  respect  to  it  until  it  is  signed. 

533  ill  If  without  subBtiantlal  ^uBtif icatien 

531  a  certification  is  made  in  violation  of  the 

532  rule,  the  court,  upon  motion  or  upon  its  own 

533  initiative,  shall  impose  upon  the  person  who 

534  made  the  certification,  the  party  on  whose 

535  behalf  the  di»eloKure.  request,  response,  or 

536  objection  is  made,  or  both,  an  appropriate 

537  sanction,  which  may  include  an  order  to  pay 

538  the  amount  of  the  reasonable  expenses  incurred 

539  because   of   the   violation,   including   a 

540  reasonable  attorney's  f*e. 

COMMITTEE  MOTES 

SubdiviBien  tm\.  'Through   the   addition   of 

paragraphs   (l)-'<4),   this  subdivision  imposes  on* 
parties  a  duty  to  disclose,  without  awaiting  formal 
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RULES  OF  CIVIL  PROCEDURE 


ditcovsry  requests,  certain  basic  information  that  is 
needed  in  most  cases  to  prepare  for  trial  or  siake  an 
informed  decision  about  settleaent.  The  rule  requires 
all  parties  (1)  early  in  the  case  to  exchange 
information  regarding  potential  witnesses,  documentary 
evidence,  damages,  and  insurance,  (2)  at  an 
appropriate  time  during  the  discovery  period  to 
identify  expert  witnesses  and  provide  a  detailed 
%rritten  statement  of  the  testimony  that  may  be  offered 
at  trial  through  specially  retained  experts,  and  (3) 
as  the  trial  date  approaches  to  identify  the 
particular  evidence  that  may  be  offered  at  trial.  The 
enumeration  in  Rule  26(a)  of  items  to  be  disclosed 
does  not  prevent  a  court  from  requiring  by  order  or 
local  rule  that  the  parties  disclose  additional 
information  without  a  discovery  request.  Nor  are 
parties  precluded  from  using  traditional  discovery 
methods  to  obtain  further  information  regarding  these 
matters,  as  for  example  asking  an  expert  during  a 
deposition  about  testimony  given  in  other  litigation 
beyond  the  four-year  period  specified  in  Rule 
26(a)(2)(B). 

A  major  purpose  of  the  revision  is  to  accelerate 
the  exchange  of  basic  information  about  the  case  and 
to  eliminate  the  paper  work  involved  in.  requesting 
such  information,  and  the  rule  should  be  applied  in  a 
manner  to  achieve  those  objectives.  The  concepts  of 
imposing  a  duty  of  disclosure  were  set  forth  in 
Brazil,  The  Adversary  Character  of  Civil  Discovcrvt  A 
Critique  and  Proposals  for  Chance.  31  Vand.  L.  Rev. 
1348  (1978),  and  Schwarzer,  The  Federal  Rules,  the 
Adversary  Process,  and  Discovery  Reform.  SO  Vt  Pitt- 
L.  Rev.  703.  721-23  (1989). 

The  rule  is  based  upon  the  experience  of  district 
courts  that  have  required  disclosure  of  some  of  this 
information  through  local  rules,  court-approved 
standard  interrogatories,  and  standing  orders.  Most 
have  required  pretrial  disclosure  of  the  kind  of 
information  described  in  Rule  26(a)(3).  Many  have 
required  written  reports  from  experts  containing 
information  like  that  specified  in  Rule  26(a)(2)(B). 
While  far  more  limited,  the  experience  of  the  few 
state  and  federal  courts  that  have  required  pre- 
discovery  exchange  of  core  information  such  as  is 
contemplated  in  Rule  26(a)(1)  indicates  that  savings 
in  time  and  expense  can  be  achieved,  particularly  if 
the  litigants  meet  and  discuss  the  issues  in  the  case 
as  a  predicate  for  this  exchange  and  if  a  judge 
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supports  the  process,  ss  by  using  ths  results  to  guide 
further  proceedings  in  the  case.  Courts  in  Canada  and 
the  United  Kingdom  have  for  many  years  required 
disclosure  of  certain  information  without  awaiting  a 
request  from  an  adversary. 

Paragraph  flK  As  the  functional  equivalent  of 
court-ordered  interrogatories,  this  paragraph  requires 
early  disclosure,  without  need  for  any  request,  of 
four  types  of  information  that  have  been  customarily 
secured  early  in  litigation  through  formal  discovery. 
The  introductory  clause  permits  the  court,  by  local 
rule,  to  exempt  all  or  particular  types  of  cases  from 
these  disclosure  requirement  or  to  modify  the  nature 
of  the  information  to  be  disclosed.  It  is  expected 
that  courts  would,  for  example,  exempt  cases  like 
Social  Security  reviews  and  government  collection 
cases  in  which  discovery  would  not  be  appropriate  or 
would  be  unlikely.  By  order  the  court  may  eliminate 
or  modify  the  disclosure  requirements  in  a  particular 
case,  and  similarly  the  parties,  unless  precluded  by 
order  or  local  rule,  can  stipulate  to  elimination  or 
modification  of  the  requirements  for  that  case.  The 
disclosure  obligations  specified  in  paragraph  (1)  will 
not  be  appropriate  for  all  cases,  and  it  is  expected 
that  changes  in  these  obligations  will  be  made  by  the 
court  or  parties  when  the  circumstances  warrant. 

Authorization  of  these  local  variations  is,  in 
large  measure,  included  in  order  to  accommodate  the 
Civil  Justice  Reform  Act  of  1990,  which  implicitly 
directs  districts  to  experiment  during  the  study 
period  with  differing  procedures  to  reduce  the  time 
and  expense  of  civil  litigation.  The  civil  justice 
delay  and  expense  reduction  plans  adopted  by  the 
courts  under  the  Act  differ  as  to  the  type,  form,  and 
timing  of  disclosures  required.  Section  105(c)(1)  of 
the  Act  calls  for  a  report  by  the  Judicial  Conference 
to  Congress  by  December  31,  1995,  comparing  experience 
in  twenty  of  these  courts;  and  section  105(c)(2)(B) 
contemplates  that  some  changes  in  the  Rules  may  then 
be  needed.  While  these  studies  may  indicate  the 
desirability  of  further  changes  in  Rule  26(a) (1)« 
these  changes  probably  could  not  become  effective 
before  December  1998  at  the  earliest.  In  the 
meantime,  the  present  revision  puts  in  place  e  series 
of  disclosure  obligations  that,  unless  a  court  acts 
affirmatively  to  impose  other  requirements  or  indeed 
to  reject  all  such  requirements  for  the  present,  are, 
designed  to  eliminate  certain  discovery,  help  focus* 
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supports  the  process,  ss  by  using  the  results  to  guide 
further  proceedings  in  the  esse.  Courts  in  Cansds  end 
the  United  Kingdom  have  for  many  years  required 
disclosure  of  certain  information  without  awaiting  a 
request  from  an  adversary. 

Paragraph  fll.  As  the  functional  equivalent  of 
court-ordered  interrogatories,  this  paragraph  requires 
early  disclosure,  without  need  for  any  request,  of 
four  types  of  information  that  have  been  customarily 
secured  early  in  litigation  through  formal  discovery. 
The  introductory  clause  permits  the  court,  by  local 
rule,  to  exempt  all  or  particular  types  of  cases  from 
these  disclosure  requirement  or  to  modify  the  nature 
of  the  information  to  be  disclosed.  It  is  expected 
that  courts  would,  for  example,  exempt  eases  like 
Social  Security  reviews  and  government  collection 
cases  in  which  discovery  would  not  be  appropriate  or 
would  be  unlikely.  By  order  the  court  may  eliminate 
or  modify  the  disclosure  requirements  in  a  particular 
case,  and  similarly  the  parties,  unless  precluded  by 
order  or  local  rule,  can  stipulate  to  elimination  or 
modification  of  the  requirements  for  that  case.  The 
disclosure  obligations  specified  in  paragraph  (1)  will 
not  be  appropriate  for  all  cases,  and  it  is  expected 
that  changes  in  these  obligations  will  be  made  by  the 
court  or  parties  when  the  circumstances  warrant. 

Authorization  of  these  local  variations  is,  in 
large  measure,  included  in  order  to  accommodate  the 
Civil  Justice  Reform  Act  of  1990,  which  implicitly 
directs  districts  to  experiment  during  the  study 
period  with  differing  procedures  to  reduce  the  time 
and  expense  of  civil  litigation.  The  civil  justice 
delay  and  expense  reduction  plans  adopted  by  the 
courts  under  the  Act  differ  as  to  the  type,  form,  and 
timing  of  disclosures  required.  Section  105(c)(1)  of 
the  Act  calls  for  a  report  by  the  Judicial  Conference 
to  Congress  by  December  31,  1995,  comparing  experience 
in  twenty  of  these  courts;  and  section  105(c)(2)(B) 
contemplates  that  some  changes  in  the  Rules  nay  then 
be  needed.  While  these  studies  siay  indicate  the 
desirability  of  further  changes  in  Rule  26(a)(1), 
these  changes  probably  could  not  become  effective 
before  December  1998  at  the  earliest.  Zn  the 
meantime,  the  present  revision  puts  in  place  a  series 
of  disclosure  obligations  that,  unless  a  court  acts 
affirmatively  to  impose  other  requirements  or  indeed 
to  reject  all  such  req\:irements  for  the  present,  are, 
designed  to  eliminate  certain  discovery,  help  focus* 
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documents  dsaired  by  proceeding  under  Rule  34  or 
through  informml  requests.  The  disclosing  party  does 
not,  by  describing  documents  under  subparagraph  {B) , 
wsive  its  right  to  object  to  production  on  the  basis 
of  privilege  or  \toTk  product  protection,  or  to  assert 
that  the  documents  are  not  sufficiently  relevant  to 
justify  the  burden  or  expense  of  production. 

The  initial  disclosure  requirements  of 
subparagraphs  (A)  and  (B)  are  United  to 
identification  of  potential  evidence  "relevant  to 
disputed  facts  alleged  with  particularity  in  the 
pleadings."  There  is  no  need  for  a  party  to  identify 
potential  evidence  with  respect  to  allegations  that 
are  admitted.  Broad,  vague,  and  conclusory 
allegations  sometimes  tolerated  in  notice  pleading— 
for  example,  the  assertion  that  a  product  with  many 
component  parts  is  defective  in  some  unspecified 
manner--should  not  impose  upon  responding  parties  the 
obligation  at  that  point  to  search  for  and  identify 
all  persons  possibly  involved  in,  or  all  documents 
affecting,  the  design,  manufacture,  and  assembly  of 
the  product.  The  greater  the  specificity  and  clarity 
of  the  allegations  in  the  pleadings,  the  more  complete 
ehould  be  the  listing  of  potential  witnesses  and  types 
of  documentary  evidence.  Although  paragraphs  (1)(A) 
and  (1)(B)  by  their  terms  refer  to  the  factual 
disputes  defined  in  the  pleadings,  the  rule 
contemplates  that  these  issues  would  be  informally 
refined  and  clarified  during  the  meeting  of  the 
parties  under  subdivision  (f )  and  that  the  disclosure 
obligations  would  be  adjusted  in  the  light  of  these 
discussions.  The  disclosure  requirements  should,  in 
short,  be  applied  with  common  sense  in  light  of  the 
principles  of  Rule  1,  keeping  in  Bind  the  salutary 
purposes  that  the  rule  is  intended  to  accomplish.  The 
litigants  should  not  indulge  in  gamesmanship  with 
respect  to  the  disclosure  obligations. 

Subparagraph  (C)  imposes  a  burden  of  disclosure 
that  includes  the  functional  equivalent  of  a  standing 
Request  for  Production  under  Rule  34.  A  party 
claiming  damages  or  other  monetary  relief  must,  in 
addition  to  disclosing  the  calculation  of  such 
damages,  make  available  the  supporting  documents  for 
inspection  and  copying  as  if  a  request  for  such 
materials  had  been  made  under  Rule  34.  This 
obligation  applies  only  with  respect  to  documents  then 
reasonably  available  to  it  and  not  privileged  or* 
protected  as  work  product.   Likewise,  a  party  would 
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not  b«  expected  zo  provide  a  calculation  of  daaagas 
which,  as  in  many  pat  ant  infringamant  actiona,  dapanda 
on  information  in  tha  poaaeaaion  of  anothar  p&rty  or 
paraon. 

Subparagraph  (D)  raplacaa  aubdiviaion  (b)(2)  of 
Rula  26,  and  providaa  that  liability  inauranca 
policiaa  ba  mada  available  for  inapaction  and  copying. 
Tha  laat  two  aantancaa  of  that  aubdiviaion  hava  baan 
omittad  aa  unnacaaaary,  not  to  aignify  any  changa  of 
law.  Tha  diacloaura  of  inauranca  information  doaa  not 
tharaby  rander  auch  information  admiaaibla  in 
avidanca.  S»m  Rula  411,  Fadaral  Rulaa  of  Evidanca. 
Nor  doaa  aubparagraph  (D)  raquira  diacloaura  of 
applicationa  for  inauranca,  though  in  particular  caaaa 
auch  information  may  t*  diacovarabla  in  accordance 
with  raviaed  aubdiviaion  (a)(S). 

.Unlaas  tha  court  diracta  a  diffarant  tima,  tha 
diacloauras  raquirad  by  aubdiviaion  (a)(1)  ara  to  bm 
mada  at  or  within  10  daya  after  tha  meeting  of  the 
partiea  under  aubdiviaion  (f).  One  of  the  purpoaea  of 
thia  meeting  ia  to  refine  the  factual  diaputaa  with 
raapact  to  which  diacloauraa  ahould  ba  mada  under 
paragrapha  (1)(A)  and  (1)(B),  particularly  if  an 
anawer  haa  not  been  filed  by  a  defendant,  pr,  indeed, 
to  afford  the  parties  an  opportunity  to  modify  by 
atipulation  the  timing  or  acope  of  thaaa  obligationa. 
The  time  of  thia  meeting  ia  generally  left  to  tha 
partiea  provided  it  ia  held  at  laaat  14  daya  before  a 
acheduling  conference  ia  held  or  before  a  acheduling 
order  ia  due  under  Rule  16(b).  In  caaaa  in  which  no 
acheduling  conference  ia  held,  thia  will  mean  that  the 
meeting  muat  ordinarily  be  held  within  75  daya  after 
a  defendant  haa  first  appeared  in  the  caaa  and  hence 
that  the  initial  diaclosures  would  ba  due  no  later 
than  85  daya  after  the  first  appearance  of  a 
defendant. 

Before  ma)cing  ita  diacloauraa,  a  party  has  tha 
obligation  under  aubdiviaion  (g)(1)  to  Balca  a 
reaaonable  inquiry  into  the  facts  of  tha  case.  Tha 
rule  doaa  not  demand  an  exhaustive  invaatigation  at 
thia  atage  of  tha  caaa,  but  one  that  ia  reasonable 
under  the  circumatancea,  focusing  on  tha  facta  that 
are  alleged  with  particularity  in  the  plaadinga.  The 
type  of  inveatigation  that  can  ba  axpacted  at  thia 
point  will  vary  baaed  upon  auch  factora  aa  tha  number 
and  complexity  of  the  iasuaai  tha  location,  nature, 
number,   and  availability  of  potentially  relevant 
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witnesses  and  documents;  the  extent  of  pest  «rorking 
relstionships  between  the  attorney  and  the  client, 
particularly  in  handling  related  or  similar 
litigation;  and  of  course  how  long  the  party  has  to 
conduct  an  investigation,  either  before  or  after 
filing  of  the  case.  As  provided  in  the  last  sentence 
of  subdivision  (a)(1),  a  party  is  not  excused  from  the 
duty  of  disclosure  merely  because  its  investigation  is 
incomplete.  The  party  should  ma)ce  its  initial 
disclosures  based  on  the  pleadings  and  the  information 
then  reasonably  available  to  it.  As  its  investigation 
continues  and  as  the  issues  in  the  pleadings  are 
clarified,  it  should  supplement  its  disclosures  as 
required  by  subdivision  (e)(1).  A  party  is  not 
relieved  from  its  obligation  of  disclosure  merely 
because  another  party  has  not  made  its  disclosures  or 
has  made  an  inadequate  disclosure. 

It  will  often  be  desirable,  particularly  if  the 
claims  made  in  the  complaint  are  broadly  stated,  for 
the  parties  to  have  their  Rule  26(f)  meeting  early  in 
the  case,  perhaps  before  a  defendant  has  answered  the 
complaint  or  had  time  to  conduct  other  than  a  cursory 
investigation.  In  such  circumstances,  in  order  to 
-facilitate  more  meaningful  and  useful  initial 
disclosures,  they  can  and  should  stipulate  to  a  period 
of  more  than  10  days  after  the  meeting  in  which  to 
make  these  disclosures,  at  least  for  defendants  who 
had  no  advance  notice  of  the  potential  litigation.  A 
stipulation  at  an  early  meeting  affording  such  a 
defendant  at  least  60  days  after  receiving  the 
complaint  in  which  to  make  its  disclosures  under 
subdivision  (a)(1) — a  period  that  is  two  weeks  longer 
than  the  time  formerly  specified  for  responding  to 
interrogatories  served  with  a  complaint— should  be 
adequate  and  appropriate  in  most  cases. 

Paragraph  (2)  .  This  paragraph  imposes  an 
additional  duty  to  disclose  information  regarding 
expert  testimony  sufficiently  in  advance  of  trial  that 
opposing  parties  have  a  reasonable  opportunity  to 
prepare  for  effective  cross  examination  and  perhaps 
arrange  for  expert  testimony  from  other  witnesses. 
Normally  the  court  should  prescribe  a  tixne  for  these 
disclosures  in  a  scheduling  order  under  Rule  16(b), 
and  in  most  cases  the  party  with  the  burden  of  proof 
on  an  issue  should  disclose  its  expert  testimony  on 
that  issue  before  other  parties  are  required  to  make 
their  disclosures  with  respect  to  that  issue.  In  thr 
absence  of  such  a  direction,  the  disclosures  are  to  be 
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made  by  all  parties  at  laast  90  days  bafora  the  trial 
date  or  the  date  by  which  the  case  is  to  be  ready  for 
trial,  except  that  an  additional  30  days  is  allowed 
(unless  the  court  specifies  another  tine)  for 
disclosure  of  expert  testimony  to  be  used  solely  to 
contradict  or  rebut  the  testinony  that  may  be 
presented  by  another  party's  expert.  For  a  discussion 
of  procedures  that  have  been  used  to  enhance  the 
reliability  of  expert  testimony,  see  H.  Craham,  expert 
Witness  Testimony  and  the  Federal  Rules  of  Evidence? 
Insuring  Adcouste  Assurance  of  Tru^tworrhiness.  1986 
V.  III.  Li  PgVr  90. 

Paragraph  (2)(B)  requires  that  persons  retained  or 
specially  employed  to  provide  expert  testimony,  or 
whose  duties  as  an  employee  of  the  party  regularly 
involve  the  giving  of  expert  testimony,  must  prepare 
a  detailed  and  complete  written  report,  stating  the 
testimony  the  witness  is  expected  to  present  during 
direct  examination,  together  with  the  reasons 
therefor.  The  information  disclosed  under  the  former 
rule  in  answering  interrogatories  about  the 
"substance"  of  expert  testimony  was  frequently  so 
sketchy  and  vague  that  it  rarely  dispensed  with  the 
need  to  depose  the  expert  and  often  was  even  of  little 
help  in  preparing  for  a  deposition  of  the  witness. 
Revised  Rule  37(c)(1)  provides  an  incentive  for  full 
disclosure;  namely,  that  a  party  will  not  ordinarily 
be  permitted  to  use  on  direct  examination  any  expert 
testimony  not  so  disclosed.  Rule  26(a)  (^)(B)  does  not 
preclude  counsel  from  providing  assistance  to  experts 
in  preparing  the  reports,  and  indeed,  with  experts 
such  as  automobile  mechanics,  this  assistance  Biay  be 
needed.  Nevertheless,  the  report,  which  is  intended 
to  set  forth  the  substance  of  the  direct  examination, 
should  be  written  in  a  manner  that  reflects  the 
testimony  to  be  given  by  the  witness  and  it  must  be 
signed  by  the  witness. 

The  report  is  to  disclose  the  data  and  other 
information  considered  by  the  expert  and  any  exhibits 
or  charts  that  summarize  or  support  the  expert's 
opinions.  Given  this  obligation  of  disclosure, 
litigants  should  no  longer  be  able  to  argue  that 
materials  furnished  to  their  experts  to  be  used  in 
forming  their  opinions— -whether  or  not  ultimately 
relied  upon  by  the  expert—are  privileged  or  otherwise 
protected  from  disclosure  when  such  persons  are 
testifying  or  being  deposed. 
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Revised  subdivision  (b)(4)(A)  suthorixes  the 
deposition  of  expert  witnesses.  Since  depositions  of 
experts  required  to  prepare  •  written  report  may  be 
taken  only  after  the  report  has  been  served,  the 
length  of  the  deposition  of  such  experts  should  be 
reduced,  and  in  many  cases  the  report  may  eliminate 
the  need  for  a  deposition.  Revised  subdivision  (e)(1) 
requires  disclosure  of  any  material  changes  made  in 
the  opinions  of  an  expert  from  whom  a  report  is 
required,  whether  the  changes  are  in  the  written 
report  or  in  testimony  given  at  a  deposition. 

For  convenience,  this  rule  and  revised  Rule  30 
continue  to  use  the  term  "expert"  to  refer  to  those 
persons  who  will  testify  under  Rule  702  of  the  Federal 
Rules  of  Evidence  with  respect  to  scientific, 
technical,  and  other  specialized  matters.  The 
requirement  of  a  written  report  in  paragraph  (2)(B), 
however,  applies  only  to  those  experts  who  are 
retained  or  specially  employed  to  provide  such 
testimony  in  the  case  or  whose  duties  as  an  employee 
of  a  party  regularly  involve  the  giving  of  such 
testimony.  A  treating  physician,  for  example,  can  be 
deposed  or  called  to  testify  at  trial  without  %ny 
requirement  for  a  written  report.  By  local  rule, 
order,  or  written  stipulation,  the  requirement  of  a 
written  report  may  be  waived  for  particular  experts  or 
imposed  upon  additional  persons  who  will  provide 
opinions  under  Rule  702. 

Paragraph  (2)  .  This   paragraph   imposes   an 

additional  duty  to  disclose,  without  any  request, 
information  customarily  needed  in  final  preparation 
for  trial.  These  disclosures  are  to  be  made  in 
accordance  with  schedules  adopted  by  the  court  under 
Rule  16(b)  or  by  special  order.  If  no  such  schedule 
is  directed  by  the  court,  the  disclosures  are  to  be 
made  at  least  30  days  before  commencement  of  the 
trial.  By  its  terms,  rule  26(a)(3)  does  not  require 
disclosure  of  -  evidence  to  be  used  solely  for 
impeachment  purposes;  however,  disclosure  of  such 
evidence'-as  well  as  other  items  relating  to  conduct 
of  trial''*fflay  be  required  by  local  rule  or  a  pretrial 
order. 

Subparagraph  (A)  requires  the  parties  to  designate 
the  persons  whose  testimony  they  may  present  as 
substantive  evidence  at  trial,  whether  in  person  or  by 
deposition.  Those  who  will  probably  be  called  as 
witnesses  should  be  listed  separately  from  those  who* 
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arc  not  likely  to  be  called  but  who  ere  being  lilted 
in  order  to  preserve  the  right  to  do  so  if  needed 
because  of  developments  during  trial.  Revised  Rule 
37(c)(1)  provides  that  only  persons  so  listed  nay  be 
used  at  trial  to  present  substantive  evidence.  This 
restriction  does  not  apply  unless  the  omission  was 
"without  substantial  justification"  and  hence  would 
not  bar  an  unlisted  witness  if  the  need  for  such 
testimony  is  based  upon  developments  during  trial  that 
could  not  reasonably  have  been  anticipated->*Sjb9^'  * 
change  of  testimony. 

Listing  a  witness  does  not  obligate  the  party  to 
secure  the  attendance  of  the  person  at  trial,  but 
should  preclude  the  party  from  objecting  if  the  person 
is  called  to  testify  by  another  party  who  did  not  list 
the  person  as  a  witness. 

Subparagraph  (B)  requires  the  party  to  indicate 
which  of  these  potential  witnesses  will  be  presented 
by  deposition  at  trial.  A  party  expecting  to  use  at 
trial  a  deposition  not  recorded  by  stenographic  means 
is  required  by  revised  Rule  32  to  provide  the  court 
with  a  transcript  of  the  pertinent  portions  of  such 
depositions.  This  rule  requires  that  copies  of  the 
transcript  of  a  nonstenographic  deposition  be  provided 
to  other  parties  in  advance  of  trial  for  verification, 
an  obvious  concern  since  counsel  often  utilize  their 
own  personnel  to  prepare  transcripts  from  audio  or 
video  tapes.  By  order  or  local  rule,  the  court  may 
require  that  parties  designate  the  particular  portions 
of  stenographic  depositions  to  be  used  at  trial. 

Subparagraph  (C)  requires  disclosure  of  exhibits, 
including  summaries  (whether  to  be  offered  in  lieu  of 
other  documentary  evidence  or  to  be  used  as  an  aid  in 
understanding  such  evidence),  that  may  be  of fared  as 
substantive  evidence.  The  rule  requires  a  separate 
listing  of  each  such  exhibit,  though  it  should  permit 
voluminous  items  of  a  similar  or  standardised 
character  to  be  described  by  meaningful  categories. 
For  example,  unless  the  court  has  otherwise  directed, 
a  series  of  vouchers  might  be  shown  collectively  as  a 
•ingle  exhibit  with  their  starting  and  ending  dates. 
As  with  witnesses,  the  exhibits  that  will  probably  be 
offered  are  to  be  listed  separately  from  those  which 
are  unlilcely  to  be  offered  but  which  are  listed  in 
order  to  preserve  the  right  to  do  so  if  needed  because 
of  developments  during  trial.  Under  revised  Rule 
37(c)(1)   the  court  can  permit  use  of  unlisted 
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documents  th«  n««d  for  which  could  not  raasonAbly  have 
b«cn  anticip«tsd  in  advance  of  trial. 

Upon  receipt  of  theae  final  pretrial  disclosures r 
other  parties  have  14  days  (unless  a  different  tine  is 
specified  by  the  court)  to  disclose  any  objections 
they  wish  to  ^  preserve  to  the  usability  of  the 
deposition  testinony  or  to  the  admissibility  of  the 
documentary  evidence  (other  than  under  Rules  402  and 
403  of  the  Federal  Rules  of  -  Evidence ) .  Similar 
provisions  have  become  commonplace  either  in  pretrial 
orders  or  by  local  rules,  and  significantly  expedite 
the  presentation  of  evidence  at  trial,  as  well  as 
eliminate  the  need  to  have  available  witnesses  to 
provide  "foundation"  testimony  for  most  items  of 
documentary  evidence.  .  The  listing  of  a  potential 
objection  does  not  constitute  the  making  of  that 
objection  or*  require  the  court  to  rule  on  the 
objection;  rather,  it  preserves  the  right  of  the  party 
to  make  the  objection  when  and  as  appropriate  during 
trial.  The  court  may,  however,  elect  to  treat  the 
listing  as  a  motion  "in  limine"  and  rule  upon  the 
objections  in  advance  of  trial  to  the  extent 
appropriate .       -   v-r;        -    - 

'-The  time  specified  in  the  rule  for  the  final 
pretrial  disclosures  is  relatively  close  to  the  trial 
date.  The  objective  is  to  eliminate  the  time  and 
expense  in  making  these  disclosures  of  evidence  and 
objections  in  those  cases  that  settle  shortly  before 
trial,  while  affording  a  reasonable  time  for  final 
preparation  for  trial  in  those  caaes  that  do  not 
aettle.  Zn  many  cases,  it  will  be  desirable  for  the 
court  in  a  scheduling  or  pretrial  order,  to  eet  an 
earlier  time  for  disclosures  of  evidence  and  provide 
more  time  for  disclosing  potential  objections. 

Paraoraoh  (4>.  This  paragraph  prescribes  the  form 
of  disclosures.  A  signed  ««ritten  statement  is 
required,  reminding  the  parties  and  counsel  of  the 
solemnity  of  the  obligations  iaposedy  and  the 
signature  on  the  initial  or  pretrial  disclosure  is  a 
certification  under  subdivision  (g)(1)  that  it  is 
complete  and  correct  as  of-  the  time  when  atade. 
Consistent  with  Rule  5(d),  these  disclosures  are  to  be 
filed  with  the  court  unless  otherwise  directed.  It  is 
anticipated  that  many  courts  will  direct  that  expert 
reports  required  under  paragraph  (2)(B)  not  be  filed, 
until  needed  in  connection  with  a  notion  or  for  trial. 


302 

RULES  OF  CIVZL  PROCEDURE 


ParaoraBh  fSK  This  para9raph  is  raviscd  to  take 
not*  of  ths  svsilsbility  of  revised  Rule  45  for 
inspection  from  non-parties  of  documents  end  premises 
without  the  need  for  e  deposition. 

Subdivisien  fb>.  This  subdivision  is  revised  in 
several  respects.  First,  former  paragraph  (I)  is 
subdivided  into  two  paragraphs  for  ease  of  reference 
and  to  avoid  renumbering  of  paragraphs  (3)  and  (4). 
Textual  changes  are  then  atade  in  new  paragraph  (2)  to 
enable  the  court  to  keep  tighter  rein  on  the  extent  of 
discovery.  The  information  explosion  of  recent 
decades  has  greatly  increased  both  the  potential  cost 
of  wide-ranging  discovery  and  the  potential  for 
discovery  to  be  used  as  an  instrument  for  delay  or 
oppression.  Amendments  to  Rules  30,  31,  and  33  place 
presumptive  limits  on  the  number  of  depositions  and 
interrogatories,  subject  to  leave  of  court  to  pursue 
additional  discovery.  The  revisions  in  Rule  26(b)(2) 
are  intended  to  provide  the  court  with  broader 
discretion  to  impose  additional  restrictions  on  the 
scope  and  extent  of  discovery  and  to  authorize  courts 
that  develop  case  tracking  systems  based  on  the 
complexity  of  cases  to  increase  or  decrease  by  local 
rule  the  presumptive  niamber  of  depositions  and 
interrogatories  allowed  in  particular  types  or 
classifications  of  cases.  The  revision  also  dispels 
any  doubt  as  to  the  power  of  the  court  to  impose 
limitations  on  the  length  of  depositions  under  Rule  30 
or  on  the  number  of  requests  for  admission  under  Rule 
36. 

Second,  former  paragraph  (2),  relating  to 
insurance,  has  been  relocated  as  part  of  the  required 
initial  disclosures  under  subdivision  (a)(1)(D),  and 
revised  to  provide  for  disclosure  of  the  policy 
itself. 

Third,  paragraph  (4) (A)  is  revised  to  provide  that 
experts  who  are  expected  to  be  witnesses  will  be 
subject  to  deposition  prior  to  trial,  conforming  the 
norm  stated  in  the  rule  to  the  actual  practice 
followed  in  most  courts,  in  which  depositions  of 
experts  have  become  standard.  Concerns  regarding  the 
expense  of  such  depositions  should  be  mitigated  by  the 
fact  that  the  expert's  fees  for  the  deposition  will 
ordinarily  be  borne  by  the  party  taking  the 
deposition.  The  requirement  under  subdivision 
(a)(2)(B)  of  a  complete  and  detailed  report  of  the 
expected  testimony  of  certain  forensic  experts  may. 
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APPENDIX  B 
SUMMARY  OF  COMMENTS  ON  RULE  26  DISCLOSURE 

(comments  received  as  of  Januarv'  29.  1992) 

A  total  of  101  comments  were  reviewed  addressing  the  proposed  amendment  to  Federal 
Rule  of  Civil  Procedure  26  that  would  require  disclosure  of  information  in  advance  of 
discovery.  Ninety-five  percent  of  the  comments  were  in  opposition  to  the  proposed 
disclosure  process.  Eight  federal  district  court  judges  commenied.  and  seven  out  of  the  eight 
were  opposed  to  disclosure.  The  following  is  a  summar>'  of  the  primary  objections  against 
the  proposal  and  a  tally  of  the  percentage  of  commenters  who  raised  these  objections. 

Specific  Objections  Percent 

Commenting 

The  standard  for  making  disclosure,  "likely  to  bear  significantly"  is  too  58 

vague. 

A  disclosure  process  will  spawn  more  satellite  litigation  and  disputes.  50 

The  disclosure  process  will  be  unworkable  under  the  notice  pleading  49 

system. 

The  30  day  time  limit  for  making  disclosures  after  the  answer  is  filed  43 

is  too  short. 

Empirical  data  on  disclosure  is  needed  from  the  Biden  bill  districts  37 

before  nationwide  implementation. 

Disclosure  will  result  in  much  unnecessary  and  burdensome  production  37 

of  documents  and  information. 

The  disclosure  process  is  inconsistent  with  the  attorney-client  relation-  13 

ship  and  will  undermine  the  work  product  doctrine. 

The  disclosure  process  is  inconsistent  with  the  adversary  system.  13 

Simultaneous  disclosure  places  an  unfair  burden  on  the  defendant.  4 
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Forma]  Comments  In  Opposition  To  Rule  26 
Submitted  by  Bar  Associations.  Business  Associations,  and  Government  Agencies 


Alliance  of  American  Insurers 

Alliance  for  Justice 

American  Bar  Association 
Section  of  Litigation 
Section  of  Antitrust  Law 
Anthony  R.  Palermo,  Secretary 
Admiralty  and  Maritime  Litigation 
Committee 

American  Board  of  Trial  Advocates 

American  Civil  Liberties  Union 

American  College  of  Trial  Lawyers 

American  Corporate  Counsel  Association 

American  Institute  of  Certified  Public 
Accountants 

American  Insurance  Association 

Arkansas  Association  of  Defense  Counsel 

Association  of  American  Railroads 

Association  of  Trial  Lawyers 

Business  Roundtable 

State  Bar  of  California 

Central  District  of  California  Lawyer 

Representatives, 

Ninth  Circuit  Judicial  Conference 

Chamber  of  Commerce  of  the  United  States 

Chicago  Council  of  Lawyers 

Colorado  Bar  Association 


Connecticut  Bar  Association 

Federal  Practice  and  Litigation 
Sections 

Defense  Counsel  of  Delaware 

Federal  Bar  Association,  Los  Angeles  Chapter 

State  Bar  of  Georgia 

Hawaii  Defense  Lawyers  Association 

Idaho  Association  of  Defense  Counsel 

Illinois  Assocition  of  Defense  Trial  Counsel 

International  Association  of  Defense  Counsel 

Iowa  Defense  Counsel  Association 

U.S.  Department  of  Justice 

Lawyers  for  Civil  Justice 

Los  Angeles  County  Bar  Association 

Maritime  Law  Association  of  the  United  States 

Michigan  Defense  Trial  Counsel,  Inc. 
Mississippi  Defense  Lawyers  Association 

State  Bar  of  Montana 

NAACP,  Legal  Defense  and  Educational  Fund 

National  Association  of  Independent  Insurers 

National  Association  of  Railroad  Trial  Counsel 

New  Jersey  Defense  Association 

New  Jersey  State  Bar  Association 

New  York  State  Bar  Association  Commercial 
and  Federal  Litigation  Section 
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Phannaceutical  Manufacturers  Association 

Philadelphia  Bar  Association 

Product  Liability  Advisory  Council 

Public  Citizen  Litigation  Group 

South  Carolina  Defense  Trial  Attoneys' 
Association 

Trial  Lawyers  for  Public  Justice 

Virginia  Association  of  Defense  Attorneys 

Washington  Defense  Trial  Lawyers 

Washington  Trial  Lawyers  Association 

Wichita  (Kansas)  Bar  Association 


Formal  Comments  In  Opposition  To  Rule  26 
Filed  Bv  Corporations 


American  Standard  Inc. 
Amoco  Corporation 
ARCO 

Bausch  &  Lomb  Inc. 
Bethlehem  Steel  Corporation 
Bridgestone/Firestone,  Inc. 
Caterpillar.  Inc. 
Chesapeake  Corporation 
The  Clorox  Company 
The  Coca-Cola  Company 
Control  Data 
Coming  Inc. 


Cooper  Tire  &.  Rubber  Company 

Deere  &  Company 

The  Dow  Chemical  Company 

Duquesne  Light  Company 

E.I.  DuPont  de  Nemours  and  Company 

Eastman  Kodak  Company 

Emerson  Electric  Co. 

E-Systems,  Inc. 

Fina,  Inc. 

Ford  Motor  Company 

Gates  Energy  Products 

GenCorp 
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General  Motors 

Georgia-Pacific  Corporation 

Harley-Davidson.  Inc. 

Harris  Corporation 

Hershey  Foods 

Hughes  Aircraft  Company 

Joy  Technologies,  Inc. 

Lone  Star  Technologies 

LTV  Steel  Company 

Mazda  Motor  of  America 

McDennott,  Inc. 

McGraw-Hill,  Inc. 

Mead 

Melroe  Company 

Michelin  Tire  Corporation 

Mobil  Corporation 

Morgan  Stanley  &  Co 

Morton  International 

Murphy  Oil  USA  Inc. 

Nalco  Chemical  Company 

Nissan  North  America,  Inc. 

Olin  Corporation 

Oryx 

Otis  Elevator  (United  Technologies) 


Phelps  Dodge  Corporation 

Piper  Aircraft  Corporation 

The  Procter  &  Gamble  Company 

Ralston  Purina  Company 

Raytheon 

Sears,  Roebuck  and  Co. 

The  Sherwin-Williams  Company 

Snap-On  Tools 

Sundslrand  Corporation 

Tenneco  Inc. 

The  Timken  Company 

TRW  Inc. 

Union  Carbide  Corporation 

The  Uniroyal  Goodrich  Company 

USX 

Walico  Truck  Equipment  Co. 

Washington  Corporations 
Zurn  Industries,  Inc. 


307 


Steven  J.  Cologne,  Mclnnis.  Fitzgerald,  Rees. 
Sharkev  <k  Mclntvre 


Formal  Comments  Submitted  bv  Atlorne\s  and  .Indies 
Robert  J.  Albair 

Arthur  R.  Almquist,  Mehaffcy  &  Webber 
Dan  H.  Ball,  Thompson  &  Mitchell 
S.  Paul  Battaglia,  Bed,  Schoeneck  &  King 


William  C.  Beatty.  Huddleston,  Bolen.  Beatt>. 
Porter  &  Copen 

James  S.  Bianchi,  Myers.  Bianchi  &  McConnell 

Sheila  L.  Birnbaum.  Skadden.  Arps,  Slate. 
Meagher  &  Flom 

Peter  K.  Bleakley,  Arnold  &.  Porter 

T.  Mack  Brabham 

Kim  R.I.  Brogan,  Epsten  &.  Grinnell 

Hon.  Albert  V.  Bryan,  Jr..  United  States 
District  Court,  Eastern  District  of  Virginia 

John  C.  Cahalan,  Dunn.  Carney,  Allen, 
Higgins  &  Tongue 

Richard  P.  Campbell,  Campbell  &  Associates 

John  M.  Capron,  Fisher  &  Phillips 

James  E.  Carbine,  Weinberg  and  Green 

Gordon  M.  Carver  III,  Dunn,  Kacal.  Adams, 
Pappas  &  Law 

Walter  Cheifetz,  Cheifetz,  Pierce,  Cochran, 
Kozak  &  Mathew 

Douglas  J.  Chumbley,  Popham  Haik 

F.  Bosley  Crowther  3rd,  Crowther  &  Bresee 

Mary  Coffey,  The  John  J.  Frank  Partnership 


James  J.  Crov-ley.  Thompson.  Hine  and  Flory 

Frank  J.  Daily.  Quarles  i;  Brady 

D.  Michael  Dale.  Oregon  Legal  Services 

Roy  B.  Dalton.  Martinez  &  Dalton,  P.A. 

Michael  J.  Danner.  Danner  &.  Bishop 

Jeffrey  S.  Dd\idson.  KirkJand  &  Ellis 

Donald  H.  Dawson.  Jr..  Plunkett  &.  Cooney 

Douglas  K.  Dicierly.  Barnes  Si  Thornburg 

Paul  R.  Dexnn.  Peabody  &  Arnold 

Gregory  J.  Digel.  Branch.  Pike  Ganz  & 
0"Callaghan 

William  L.  Dorr.  Harris  Beach  &  Wilcox 

Winslow  Drummond.  The  McMath  Law  Firm, 
P.A 

Carroll  E.  Dubuc.  Graham  &  James 

Charles  R.  Dunn.  Dunn.  Kacal.  Adams.  Pappas 
&  Law 

Kevin  J.  Dunne,  Sedgwick,  Detert,  Moran  & 
Arnold 

M.  Richard  Dunlap,  Dickie,  McCamey  & 
Chilcote 

Dale  Ellis,  Knowles,  King  &  Smith 

John  R.  Fanone,  Robert  D.  Kolar  &  Assoc. 
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Francis  X.  Ferrara.  Carpenter.  Bennett  & 
Morrissey 

John  P.  Frank,  Lewis  and  Roca 

Charles  F.  Freiburger,  Bricken  &  Eckler 

Gail  N.  Friend,  Fulbright  &  Jaworski 

Keith  Gerrard,  Perkins  Coie 

Arthur  M.  Glover,  Jr.,  Hisch,  Glover. 
Robinson  &  Sheiness 

Catherine  A.  Gofrank,  Gofrank  and  Kelman 

Hugh  Q.  Gottschalk,  Otten.  Johnson. 
Robinson,  Neff  &  Ragonetti 

Arthur  P.  Greenfield,  Snell  &  Wilmer 

Francis  M.  Gregory,  Jr.,  Sutherland,  Asbill  &. 
Brennan 

Gregory  A.  Gross.  Dickie.  McCamey  & 
Chilcoie 

Peter  T.  Grossi,  Jr..  Arnold  &  Porter 

William  D.  Grubbs,  Woodward.  Hobson  & 
Fulton 

Harold  A.  Haddon,  Debevoise  &  Plimpton 

Patrick  J.  Hagan,  Kincaid,  Gianunzio,  Caudle 
&.  Hubert 

George  N.  Hayes,  Delaney,  Wiles,  Hayes, 
Reitman  &  Brubaker 

Thomas  M.  Hayes,  Jr.,  Hayes,  Harkey,  Smith, 
Cascio  &  Mullens 

Jon  L.  Heberling,  McGarvey,  Heberling, 
Sullivan  &  McGarvey 


Jonathan  M.  Hoffman.  Martin.  Bischoff. 
Templeton.  Langslet  &.  Hoffman 

Hon.  H.  Russel  Holland.  United  States  District 
Court,  District  of  Alaska 

Patrick  E.  Holiingsworth.  Davidson.  Home  & 
Hollingsworlh 

Charles  W.  Hosack,  t  ukins  &  Annis 

Allen  W.  Howell.  Shinbaum.  Thiemonge  &. 
Howell 

Hunton  &  Williams 

Chester  A.  Janiak.  Burms  &  Levinson 

Hon.  James  H.  Jarvis  II.  United  States  District 
Court,  Eastern  District  of  Tennessee 

Lawrence  R.  Jensen.  Hallgrimson.  McNichols, 
McCann  &  Inderbitzen 

Frank  G.  Jones.  Fulbright  &  Jaworski 

Brian  N.  Johnson.  Popham  Haik  Schnobrich  & 
Kaufman,  Ltd. 

Gregory  P.  Joseph.  Fried.  Frank,  Harris, 
Shriver  &  Jacobson 

Bruce  W.  Kauffman.  Dilworth.  Paxson,  Kalish 
&  Kauffman 

M.  J.  Keefe 

Loren  Kieve,  Debevoise  &  Plimpton 

Harold  E.  Kohn,  Kohn,  Savett,  Klein  &  Graf 

Kenneth  A.  Kraus,  Kraus  &  Kraus 

Ernest  Lane,  III,  Lane  &  Striebeck,  P.A, 

J.D.  Ledbetter,  Sommers,  Schwartz,  Silver  & 
Schwartz 
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Paul  R.  Leitner.  Leitner.  Warner.  Moffitl, 
Williams,  Dooley,  Carpenter  &  Napolitan 

Edwin  L  Lovuher,  Jr..  Wright.  Lindsey  & 
Jennings 

Jack  B.  McCowan.  Jr..  Gordon  &  Rees 

Andrew  T.  McKinney,  IV,  Phillips  &  Akers 

Richard  McMillan,  Jr.,  Crowell  &  Moring 

John  O.  Miller,  White,  Huseman,  Pletcher  & 
Powers 

Francis  H.  Morrison  III.  Day,  Berry  &  Howard 

Ronald  G.  Morrison,  Morrison  &  Leveque 

Hon.  J.  Frederick  Motz,  United  States  District 
Court,  District  of  Maryland 

Arthur  Nakazato.  Kircher  &  Nakazato 

Janet  Napolitano,  Lewis  and  Roca 

Marc  A.  Nerenstone 

Colvin  G.  Norwood,  Jr.,  McGlinchey,  Stafford, 
Cellini  &  Lang 

Henry  J.  Oechler,  Jr.,  Chadbourne  &  Parke 

Michael  E.  Oldham,  Johnson,  Oldham  &. 
Angell 

Godfrey  P.  Padberg,  Padberg,  McSweeney, 
Slater  &  Merz 

Hon.  Owen  M.  Panner,  United  States  District 
Court,  District  of  Oregon 

Deana  S.  Peck,  Streich  Lang 

Thomas  M.  Peters,  Vandeveer  Garzia,  P.C. 

Richard  Polley,  Dickie,  McCamey  &  Chilcote 


Robert  W.  Powell.  Dickinson.  Uright.  Moon. 
Van  Dusen  Sk.  Freeman 

Clifford  A.  Rieders,  Rieders.  Travis.  Mussina, 
Humphrey  &.  Harris 

Robert  S.  Rosemurg>',  Butch.  Quinn, 
Rosemurgy.  Jardis,  Bush,  Burkhart  &.  Strom 

William  A.  Rossbach.  Rossbach  &  Whston, 
P.C. 

Susan  Vogel  Saladoff 

Hon.  Barefoot  Sanders.  United  States  District 
Court.  Northern  District  of  Texas 

\V.  Joseph  Schleppi.  McCuthcan.  Druen. 
Haynard.  Rath  i:  Dietrich 

Edward  C.  Schmidt.  Jones.  Day,  Reavis  & 
Pogue 

Karl  E.  Seib,  Jr..  Patterson.  Belknap.  Webb  & 
Tyler 

William  D.  Serritella,  Ross  &.  Hardies 

Roger  S.  Shafer 

Samuel  M.  Shapiro 

Joseph  A  Sherman,  Sherman,  Taff  &  Bangert 

AJan  C.  Stephens,  Thomsen  and  Stephens 

John  D.  Stephenson,  Jr.,  Jardine,  Stephenson, 
Blewett  &  Weaver,  P.C. 

J.  Hamilton  Stewart.  III.  Ogletree,  Deakins, 
Nash,  Smoak  &  Stewart 

Laura  D.  Stith,  Shook,  Hardy  &  Bacon 

Paul  L.  Stritmatter,  Stritmatter,  Kessler  & 
McCauley 

William  H.  Sutton,  Friday,  Eldredge  &  Clark 
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Michael  E.  Tigar.  Debevoise  &.  Plimpton 

Thomas  F.  Tobin,  Baker  &  McKenzie 

Jay  H.  Tressler,  Tressler,  Soderetrom.  Maloney 
&  Priess 

Windle  Tudey,  P.C. 

H.  Woodruff  Turner,  Kirkpatrick  &  Lockhart 

George  Vemon,  Leng  Slowell  Friedman  & 
Vernon 

Robert  N.  Weiner,  Arnold  &  Porter 

Ronald  E  Westen.  Harvey,  Kruse,  Wesien  & 
Milan,  P.C. 

Tybo  Alan  Wilhelms,  Bugbee  Conkle 

Shelton  C.  WUliams,  Williams  &  Ranney,  P.C. 

Anthony  J.  Williott,  Dickie,  McCamey  & 
Chicoie 

Stanley  P.  Wikon 

James  D.  Wing,  Fine  Jacobson  Schwartz  Nash 
Block  &  England 

Holly  Winger,  Cummings  &  Lockwood 

Thomas  D.  Yannucci,  Kirkland  &  Ellis 

Andrew  S.  Zettle,  Huddleston,  Bolen,  Beatty, 
Porter  &  Copen 
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FEDERAL  COURT  WATCH 


Panel  Flips,  OKs  Discovery  Reform 
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1  of  tfic  cariicr  ^^me  BefoR  tfic 
.  held  ■  tfK  Federal  Judma)  Ccour  « 
Waihttfioe.  he  liaad  «p  wppon  from  •  sia^ancy 
of  hu  feUc^  panel  Biemben  for  a  ae« .  tcvuad 
vamoa  of  anndaiory  dnckiawc. 

"TWr  wiUtae  fWrtHDor  |io  ducovcry  fcform} 
ao  hnf  a  une  lawycn  iR  paid  by  tfie  hov." 
Wmer  arid  che  aonunmae.  But  An*  ■  alio 
amfc  ijiiad  distausf  actiaa  vith  die  BMaa  quo. 


sapoanfetlify  for  lafonn."  Wuacnaid. 

Votaacary  dnclocure  ngruh  a  "ngnifia 
cAaB|t  m  phiknoptty."  added  c 
Janet  ^own  of  Rtoeaii  b  pconcflHR  ^jaja. 
"bncad  of  himii  lawyan  ipead  yean  vyms  to 
fedc  tecuateaoe  of  a  tener.  wc'r  nyiBi.  'Pw  tl 
aatteatate  today.*  " 

TW  tihiBgc  ■  Rate  26  ararid  laqan  tafbal, 
aotaavy  dudoeoR  of  all  iaforBaDoa  *  ^rvkvaH 
to  *ip«id  facts  altefed  witfi  particataray  ■  te 
pkailinii  "  ■■  iillMirilfiiliriiwi  irfrtMimn 
aad  ■ioraaooa  aboia  ■euraaoaowwft.  Tte 

arWBeaea  HDfaopcfty  kept  laoai  odbM  aoibe  and 
Mkial. 

Tae  oDOH&joae  loaaoocied  is  canier,  bhcs 
kraidct  Acfiaiuos  ihat  called  (or  diaclotwi  af 
■>yOiaHttM"hMgiiignif randy  CBidaiMCf 

Thc  ir«  wordiaf  rkiJvcs  MraK  ujulum 
■noni  miiiuuinii.  »t»  oomed  Oui  dtc  braidtr 
tfrfttinaa  wmid  lorcc  dwm  to  n^tvai  kgiJ  i*"*".*.^ 
■Id  aurar><l«iii  oonununjcAoora  Hovrvcr. 
•idtipRad  ofjpofiDao  a  mil  cipactBd  10  fttt  ai^ 
oiter  popoMd  ctiaflgn.  lucti  as  bmita  on 


Jade*  Ralph 
WInlarlntlUMd 

n ililwrtiwof 

tlM  paaal'a  •arttar 
TOO  lo  abandaa 

diaoorary  te  ctrfl 


liror 


Ste  «Toe|i 


iiimiiaai     aill  bunpiaaaiffi. 

"Thu  aaa  dova  oe  pUiaifTi'  abtfaiy  lo  aK 
diaoomy  id  fiad  out  ahai'i  |oisf  oa."  ayi 
Mjckad  Taokantcy.  a  aaff  auiacy  ■  hiMic 
Cmna  Unpoaa  Craup. 

The  ad«iiar)f  mnanmar  ao«  fomrda  ia 
noomncadauoai  to  ttc  Judicial  Coatocaci't 
Suediag  CooiaBQac  oa  Ruks  of  PyaOMC  and 
Precadiat .  wbica  naca  a  iiiot  aad  a  cbaoad  ^ 
U  S.  Dumo  Jadfc  Rotan  Kaooa  oT 
Matiariwaam.  Uadar  tta  Hiika  Eaatlan  Ac 
^■uvoaed  cbaafn  am  |o  ai  ttc  Jadnal 
Coa/oaaca.  0k  SupRav  Coivt.  aad  1 1  Maiially  m 
Coafnaa.  Tbe  Ictialaun  taava  90  dayt  B  «aat  B 
Rjaa  0ia  laka  caaafca;  adicrwBc.  tey  uka 
cffaci.  laAacaaa.tediaagcaoDiildaaiaaB 
placabcfoROae.  I.im. 

AUtauugii  die  adnaory  coamaaa'a  *ai%  li 

f  by  ttc  vanoia  byoi  of  auitency. 


te  iltela  aoickiy  pKtad  1^  i^pon  ham  Jiidfa 
Joacva  Sarnaa  Jr.  o(  Oia  Waana  OiBKi  of 


"idi^aaa 
ddayiat  ttc  sort  o<  diu  eooaaa  tbrnaa 
iiCiiiiaial.  Bapofiry.  aad  partaai  '■nit  «oA 


fta  laftalaiioa  vaa  baaig  oaaaidand- 
Adlipa.  te  4di  Ckcaa  fadfa.  aaaad  te  | 
infialaaitaaiii 


aaid  nilUlpt .  "I  duak  »«  kava  ■  oMiiaooe.  To 
(ail  ID  do  ao  anuld  pia  On  wbeta  «#  ta  aaooMi 
aBKadovai  ptaocai  back  lo  1 996,  aad  w  aafbi 
aoi  ID  do  a. "  milipa  W1B  alladaf  B  ttc 
jiiiliiiaij  llrn|Ttij    (miialiua  Bataii  |ii«aaa 


"li'i  abtady  kapqcaad."  laaqaciad  11110. 
Aa  rar  bk  o^niuaiiiuu  naiB  lawyana  Waav 
a  diay  bad  dia  a^aa^  ai^nMBa. 


Oibca  aoaM  aad  ^  akiat  *iir  flfki  B 


Oul  cacb  open  amneu  arTna  a  RfoR.  (.S«r 
"JudinUalu  Qmtu  *  Oiic«»«ri."  Lcul  Tiaaa 
Mmtkl6.l9n.rattl.) 

"Wba  day  did  waa  adopt  a  aoiMa^ 
butauiaJ  lafonaalaooa  of  a  baiically  flaaad 
onccpi."  layi  Allrad  Concac  Jr.  of  ^  O.C. 
enkx  of  Ckicaio't  Ksklaad  *  EIlu.  «te  auated 
Ac  paael'a  nerctafi  aad  hai  ttaDfiod  oa  bcfaalf  of 
te  U.S.  C3kaaaa  af  CoBBaRa  aad  Lawytn  l« 


judiciary  baa  aoBfbf  B  kacp  i 

Bai  If  tta  adnaory  pted  bad  iqacBd  aabaaaaU 
fctom.  te  jadidary'i  oaaoil  lak  la  nda-aakait 
eoeld  ba^a  baaa  fiaett  m  liak.  riaiiBiiiiaally 

alR^  oda  way  ii  aac*  Maral  diaaio.  aad  *a 
ftoafe  adauaaanca  la  alao  poduai  fcforaa. 

Tttadvaery  r Milan  badia  taabmiaadB 

aa  a  aaboaa)  diacloauR  nik  aacJ  dtt  local  rcfara 
plaaa.  laquaad  by  *c  Civil  Jaaooa  Rafora  Aa  of 
1990.  had  baca  BiplcBcaBd  aad  aaacaaad.  Atar 
puWie  baanafi  a  Atlaaa  ia  aid-fabraary.  wtoa 
auaotiua  cmca  «ri«d  a  delay  a  aaaoaal  nilaa 
^  ttc  adviaory  ooaoauv  « 


Chlaf  Jad(t  Baa  Potatar  Jr.  fooad  kla 
imllairutt  hill  rhanftii  Ihati  ■liiila 

"Wa  aaa  •!  aayia«  yoo  baw  B  aaa  awr  a 

amokiat  |ua  or  a  pnvilefad  d 


By  aarty  April,  tettfb.  Wioiff  and  ananl  od0 
paad  maaiaui  bad  bad  xcoad  Boafba  and  betas 
lalkiBt  by  Kkpfeeaa  abou  aaottar  acta.  Oa  Apnl 
t.  a  knar  callat  for  la  laaub  laioa  waa  aa  B 
Chief  Judfc  San  Poiaar  Jr.  af  ac  Nordan 
Duma  of  Alabaaa.  wke  ckaat  aia  advaory 
panel.  Ttc  --——-*  aeaitanjiraa(.  akiaf 


Jud|a  J.  Oickaoa  Pkillipa  Jr.  of  die  4di  Cacao: 
Mafiataa  Jad(<  Wayae  BnnI  of  da  Noroara 
DiiDia  of  Calitoaia;  Deana  Uadar.  daicBr  af 


.  bw  caa  aiU  daoa  dua  a  doameai  a 
praaaad  by  aooracy^faeai  prinlefc.  a  a  aada 
aaem.  or  to  oda  muBi.  ba  ciplaaad. 

ChainBaa  Pmaio.  faced  wtt  a  aiaywiiy  aaefcBg 
ly^^^mii^faiBiii'M  was  aneaable  and  fooiiwl  oa  Ae 
prvDcalaapecnof  raqwugducJoaaa.  "How 
caa  we  do  ■  a  a  way  dial  a  Boa  waifeaMaT'* 


Carol  Fioea.  a  panner  a  Spnaffield.  IH.'i 
Giffm.  Wtniunj.  Oilieii  *  Bodcwea.  aiuctad 
ftaoaly  mformaocB  lawirmDie.  aoi  advene.  Be 
lawyiri  poaiuoo  be  prtmded  lo  die  odier  ade. 
•"Il'l  OMca  aaucr  lo  be(a  widi  ywa  owa  caie.~ 

Bui  ber  ayuerb  wai  ie)»caaJ  a  aa  l-l  vaaa. 

AAer  nuKt  ducusuoa  of  wodist  i*an|a. 
Poinur  ao^d  B  «aft  a  DCw  ootioa  of  Kule  M. 
T>«ae.ldar.ooApnlU.d«paBei.r • 


-radrrWCavr  War*"  aPpaanaarrMBefyla 
rCcmtWmtk." 


<yt 


->^rf 


yeo 
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xPFENDIX  E 


Federal  court  watch 


Judge  Takes  On  U.S.  Attorney 
With  New  Sentencing  Issue 


Ooe  oi  tfae  man  cKmbbifameoi-iiuaded  T^nrrt^ri 
afibe  tekrml  beacft  taere  tm  ctulAsifKd  Cm^icu 
■Ddtfie  U.S.  Scr*  aoa;  Cxxnmustoe  over 
aT^WMiimi  oi  f edermi  ■rjwanaf  (UMtelna  n  the 
Disna  o<^  Coimabu 

la  lunfvmtt  ba  denuoo  n  cm  i  (tnig 
deJoKtui  •  toKace  by  lunou  half.  Jud«t 
'nunm  Pcnfidd  JackKiQ  ased  U  S  AaorneyJay 
Scpbeu  duaJ  rak  ti  bodi  kocmJ  ud  federmJ 
^■uiJMm  tna  wneiCDd  dui  ■  hJd  ooi  oeeo 
'-"umkjui  wtm  t&r  fwdtitac*  were  cnted 

The  U^-  aoonry  mdieDutrvi  a    "abk  to 
cicfaae  iv  ptaar  eootrel  than  tus  coumerpam 
t-tti-wUMt  over  ttw  oraoe  tune  •  dciemaai  wiJI 


try  eieauig  to 
pnMBCUCC  Sc 
game  cnmuiaJ 
ODpQua  m  ciifaer 
•  hccal  or  feoenJ 
ooun.  "  itckMon 
wTOK  in  tne 


I  ra|wred  ^  ttie 

neacag 
I  gwdrJinga.  id 
'  13^1  yean  (he 

UBXXOf 

.  ,    . '  2»-y«f-o*d 

ijackna      prank  Davt 
Oart.  wtoo  wai  copyMJed  of  pocaeaiaa  with 
■)Kaiiodt>inboie9.22  pamto^cncfc 
oQcaiae — kn  ihaa  a  Ounl  oi  an  ounce 

AJtfiwith  other  ludfcs  have  been  troufokd  try 

»c  «oo  icadiiv  ctarfta  wnh  federal  cnngi . 
vtK  fuv  to  call  the  U.S 
"mrafaDDf!  taaor  '  to  Tusafyiof  i 
f^vmnun  from  me  temeoctng  fukdelmei. 

The  ^idfe,  apqouued  id  Oie  omen  in  I9S2  by 
Prmdesi  RonaU  Rca^ac.  tjio  ated  the 

cuzacvilmanly  OumaJ  chiJdnood  aixl 
artn*iruLe     C7f  del  en^laai  Clark  and  the  tocal 
wmmzoftiTx  earuer  crime*.  »ruch uukx the 
yiirtrliim  rconimlthai  he  beconsxkicda  " career 
cnmmal"  and  aib|cci  to  several  yean  atUroooaJ 
UBemonva. 

The  taner  oouo  had  beca  m^e  by  Aaaiaaai 
FederaJ  Pobbc  Dc/eoder  MichKJ  WallKe.  wtu 
u-iMiMJxai  ClMtt  and  tougm  a  Trqorrd  teateace. 
Pti  ■  tMitl  wTth  Jacijoc  ■  vir»  thai  Dk  pi—  <mf 
wm  alao  a  facxor.  WaJlwe  rewlily  >f*.^-—j  b*^ 
vfameaatweU. 

"la  KOOKT  oae.  iheae  kmadt  otf  cnea  ««  aoi 

eoBg  B  fd  rinffled  fnxD  locaJ  m  fcdval  cotfv" 
nyiWallKe 

JK±3Da  aitraet.  "Ualeas  and  imolCoofnaaHid 
the  Seixeocinf  Conmuiskoo  maiLe  n  exprcaaly 
dev  ttiai  a  a  tnity  the  penal  policy  of  tte  UuBd 
Scaea  to  cxum  die  iDcarceraooB  of  pesy  kxsJ 
(tftcDden.  parncoiarly  ta  the  Dutnci  of  CoJtBsbu. 
i^ol  diey  are  no  oM  and  mfuTQ  to  trampcaa 
mpan.  oo  mMoa  bam  cotaaoapiMct  Otar  'arver 
onmnaJ'  reoordi  inav  be.  n  Uwuld  bec^coioa 
federal  cam  to  (he  Dinner  of  Columbu  k> 
armnKT  cotnparabty  for  ooroparabie  cnmei 
tiarmf  aeicber  a  f ederaj  coonccxxai  aor  any 
uuiHjiiKral  togponanx."  JKtaoo  wnn. 

i»ckM»  had  brooght  op  the  Qarfc  case,  wiihaui 
mmaaD$,  (be  dclendaiu.  duruif  the 
*^K»Du<»-and-«a**Tr  penod  following  a  June  1 1 
paocl  oa  aeiacacuig  guidelines  ai  ite  D.C 
Onxd'i  JodioaJ  Conlercnce  in  WillianMborB. 
Va.  The  gtudclmci.  becxpLajoed.ctcartycailDii 
far  a  }0-vexr  aeotcnce    "  Wha  do  I  do  with  a  gtfy 
••o  u  roug  D  ga  30  yean  lor  9. 2  frvm  oi 


cnA.  aDd  how  am  i  goiag  k>  bve  wnh  tnyielP" 
aaaxd  die  fDdge 

Jackaoa  maaajted  lo  find  a  wtv  m  ndix*  the 
ttxmtoce:  dow  (he  oueaooo  u  woeo>ey  qk 
gowcrwDefli  will  rtlan»^^g^^  (u^  rcaaowof  oil 


Mart  LjedJ.^naeamaoforitKU  S   aior^  i 
office.  Bvt  Dooecuion  od  an  apoeai  taai  been 
made   But  be  nok  aaue  with  Jacaaoo  •  ruimg 
"Wc  bciieve  thai  a  defendam  «-nh  nx  tcKBv 
convKxioot  la  Ok  laa  10  vcan.  mcluOiag 
manaiaiigtaer.  rabeery.  drug  dionbuooD.  aod 
^TMpoot  cTuna.  has  dcnionstraiEC  i  rvrrr  of 
lerxMa  cnmmalirv  wtiicn  wirraoa  the  majumum 
KanxKc  provided  by  Congreaa    ' 

A  Legend  Worries 

Otariei  Alan  Wnght  u  noounc  shon  of  «  tcwavi 
10  the  worid  of  federal  oroceoure.  A 
conaituoooaj-ljw  Droteasor  at  the  Umvtmrv  of 
Teus  10  Aunu).  he  u  author  of  the  banc 
foderaHaacDce  texa  and  bokier  ot  ooi  ooe  bui  two 
dmsguuhed  cham  a  me  louventrv 

None  of  thu  earned  much  waghi.  (hough,  when 
the  iudiciaJ  Conference  I  Commmoe  oo  Ruieiol 
fracocc  and  Pnxedurr  recertuv  voted  9-1  to 
apfwtyve  a  oontrovcntaJ  prrvoaal  tt>  fefortD 
diacovcrv  m  federal  aviJ  Uogatxia   Wngmcaii  the 
lone  voce  agamn  a  ofw  raoumnieoi  for 
prothaajv^y  diackKure  of  inf  orrnNDOD  bv  both 
pJtmnfl  aod  deiaidani — a  rtfom  (hai  supponen 
hofv  will  thonen  the  expesuve.  ones  procrvrted 
carty  Rage  of  bogaoon 

N<rw  tne  propoaai  gocion  to  (he  hidicui 
CoafereDoe.  wlucb  tneea  la  Sccaemocr.  ihes  to  the 
SuDreme  Court,  and  fioaliy.u  1993.  toCoogrcai. 
wtuch  hai  the  power  to  veuxheiKw  nik 

"Though  1  tended  to  tivor  the  rute  on  its 
tnena."  Wnghi  mvi.  eipiaimnglm  Jum  20  vote, 
"I  thought  there  was  to  mucn  conouvmv.  luch 
inong  oppoiiDoo  froni  both  ndei  of  the  bar.  (hat 
going  (orwanj  would  put  tfie  Sunreme  Coun  in  a 
difficult  poaitioo   Thev  have  enough  con tro venial 
coMDtmxjoat  ouesoocu;  we  ought  (»o(  to  get  tticm 
tnu  boi  wuerover  ducovervrutei  " 

But  fait  coUcagues  believe  thai  (he  RuJea 
Commioee  wiU  be  to  boi  water  tf  ooching  u  dow  to 
reiorra  diaoovery  Cnocs  like  Vice  Preaideiu  Dan 
Quayle  are  pushing  for  tntjor  change,  and  Sea 
ioacpb  Bidca  Jr.  (D-Oel  >  ba»  airevly  puihed 

(hrough  (he  Civil 


ForWngte. 
I  Ibe  pcacer  risk  to 
I  ttiai  proceas.  in 

with  a  cHaage  oppoaed  by  lawycn  oi  aO  nnpea.  U 
they  fiod  iha  fodJcaaJ  ruieHDabag.  cradjooBaUy 
(Dore  acadenuc  (haa  political,  u  not  rcapoaaive  to 
theirooooertu.  Wnghi  predica.  lawyen  will  seek  s 
vesD  of  the  rules  from  Coogrea*.  where  k**yni|  is 
ooi  cokved  by  the  awtwBitness  many  Lawyers  feel 
wbea  they  approK^  lodioai  bodica. 

*'l  rcalfy  worry  thai  if  weMnd  (hiapvem«iBciy. 
we  will  jeopardtze  ihe  cooonued  exincaoe  oi  dM 


•YAMHPVLMAAI 


cam  ruie-maaing  Droceis      •ttto  Wnrhi.  who 
n*i  aad  one  ot  tne  lonreai  auocuiKXU  with  mc 

kiues  UJcnnuner  oi  any  cunmi  nKmoer or 

pemaos  any  DersoD  ever   Me  fun  served  the 
cofnmjuee  as  so  assiatam  reoortrr  in  tne  cartv 
I9S>1  tnoineoaismeniBejtrom  I '^04  to  1976.  hji 
cwrcn  ttua  organ  m  1 986 

Adding  lo  Wnghi  s  womea  is  I  pnicedtfaJ 
argomcat  thai  of^naem  are  bkeJv  to  oau.  The 
venioB  oi  (he  Oisccrvery  reform .  Rule  2b.  aow 
pending  beiore  (he  Jadjcial  Coofercacc  wms  oevcr 
ofTcred  lor  pubuc  rmrw   The  Advisorv  Corwiuaee 
OB  Civil  Rjues.  wtuch  rrpons  to  tf*  Rgles 
Coramioce.  offered  a  *mft  for  duWic  coomgni  tn 
Aupusi  1991    Iwt  ndrrw  so  mucn  Rroog  oppuamoa 
(hai  me  panel  bacaed  ofT  in  Fcbruarv   The  paicl 
rocoanderea  m  Apni.  oowrver.  aod  after  revuwes 
■orwaroed  tne  diacowrv  rciorm  lo  the  Rules 
Oxnmjtiee   iS*e    Panel  Fiws.  OKs  Disnnrr, 
Reiorm      AprU  20.  1992    Fo$t  6  i 

Thai  s  a  good  tevrr  wnh  which  to  arpje  lo 
Congreas    a^ama  appr^Tvuig  (he  recomimMted 
c&angea.  Wngnt  douksoui. 

lo  tact.  Qui  argumezn  has  aireadv  beea  uaed  by 
(he  Naooaal  ChajnfXT  Liogaooo  Center,  whidi 
mtcratcd  its  oc^naitioo  lo  s  June  1 1  kncr 
■ddreaacd  lo  L  S   Duma  Judge  Roben  K.ectoa  of 
Masaacauacm   wtio  chain  the  Rules  Commntoe 

'  This  new  prooosaj  w»s  drafted  overeignt  and 
was  oa  CTTcuiaaod  tor  pubuc  coouncnt.     wrote 
Siepoea  Boaai.  execuove  vice  preaideai  of  the 
cemer.  wtw  aiao  tookz  for  the  Produa  Uabiliry 
AdviMTv  Council  aod  a  task  force  of  (he  Busineas 
Rounrtrabte    "Thus,  oone  of  the  uklivKiuals. 
associaoons.  or  htninetgi  mai  comiruKed  en  (he 
ongmaj  procnaai  has  had  afrv  meaningful 
opfnnunjrv  CD  CDounerM  oo  (Be  WW  o(K  " 

Toe  advTjorv  panel  i  revisioos.  however,  wcr 
deaicned  to  answer  comnanKs  by  Bo4ai  s  gnwp 
aod  othen  anow  vi^ue.  overiv  broad  rvouimDeao 
ihe-v  sav  wtxjid  uiCTeaie.  not  reduce,  (heeipeneoi 
bogaooo   Laca  sue  wouM  have  to  provide  a  lis  of 
witneaaea  and  a  deacnptioa.  bv  category,  of 
y'^uneuu  reievaai  lo  'ditDuied  fKO  alleged  wnh 
panxulantv  io(be  pteadiogi.'    acoonling  to  (he 
P^^>dui  There  s  a  kxxihole.  though:  A  Disnci 
Oxm  cm  Id  vote  K>  exempt  Itself  from  (he 
inandaiorv-discloiureprovnioo.  even  if  iididitoi 
have  ra  Mace  its  own  version  of  earlv  discloauiT  as 
ajgjreiwa  bv  the  Civil  Juaoce  Reform  Aa 

Theae  revisions  saiufied  mom  memben  of  the 
Rules  Commmee    "became  up  with  a  prerry  good 
comoromjie .     uvi  *'itiiam  Wilson,  acommmee 
mcmoerand  ioartner  to  Utile  Rock.  Ari    \ 
Wilson,  fcnrroom.  Conim  A  Dudlev   >^  tor  the 
business  communirv  s  concerns.  Wilson  offen.  "l 
think  thev  vc  gotten  a  litue  ovemeated  " 

AJthaigh  (he  Rule  26  change  u  the  mo«i 
ooaauvusial.  the  Rules  Committee  ajso  modified 
Rule  11 .  the  sanctions  provuton   Instead  of  saying 
duis  rudge     ihaJI"  sanction  a  htigaxor  wnoaos 
un properly,  the  proooacd  itvukmi  would  give  a 
judge  more  discreooo  trv  retitaciog  '  ihaJI"  with 
"may  "  The  cotnmreec  also  reworded  (he  rule  lo 
clan/y  thai  sancDoas  should  be  paid  to  the  coun. 
with  coca  and  tees  otily  ramy  awarded  id  tttt 
oppoamg  Bde. 

Aoodia  btxfy  debated  ^r^poaal — aievtnoaof 
Rule  7D2  oi  Ok  Federal  Rules  of  Evidence,  wtedi 
coven  expert  wnneases— was  not  apprrrved;  (he 
committee  mncad  suggested  ttiai  a  new  advuorv 
panel  oo  evidence  be  created  and  tfui  ii  consider  the 
Ruk  702  rrvuioa 
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■  the  Judicial  Coafercace.  whtcb  oonstss  oi  the 
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Slovrterof  theU  S.  Counoi  Appeals  for  the  3rd 
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for  the  ruiea  panel  come  Scptembv.  when  Die 
cotuerence  wBca.  After  expressing  concerns 
BimiJar  to  Wnghts  during  the  discussion  of 
tnandaionr  disctoaure.  Sioviier  cnoie  to  abctain 
from  tne  vote 


"FrderaJ  Co*tn  Watch'    aopeart  olirmatrht  u 
tiut  mace  wtiti  ■  SMjMnor  Coun  Watch 
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Appendix  9. — Letter  From  Webster  L.  Hubbell,  Associate 
Attorney  General,  U.S.  Department  of  Justice,  to  Hon. 
William  J.  Hughes,  Chairman,  June  25,  1993 

-  »*^  Oi;.vw  vil  llic  A>io>iJtc  AliortK'v  CiciktjI 


RECt'^^^'^'- 


:c  \.».>>ij;.-  Mtorp  >  iijncfj:  h.':»:.r:c/"t  DC  ^'jSJu 

June  25.  1993 


The  Honorable  William  J.  Hughes 

Chairman 

Subcommittee  on  Intellectual 

Property  and  Judicial 

Administration 
House  Judiciary  Committee 
207  Cannon  House  Office  Building 
Washington,  D.C.   20515 

Dear  Chairman  Hughes: 

On  June  16,  1993,  your  Subcommittee  held  a  hearing  on  an 
extensive  package  of  federal  civil  rules  amendments,  transmitted 
to  Congress  by  the  Supreme  Court  on  April  22,  1993.   As  you  may 
know,  the  Department  of  Justice  in  FebiJiary  of  1992  submitted 
formal  comments  as  to  certain  of  the  civil  rules  amendments 
during  their  development  and  consideration  by  the  Civil  Rules 
Advisory  Committee  and  the  Standing  Rules  Committee.   These 
comments  were  focused  in  large  part  on  the  Committees'  efforts  to 
streamline  the  civil  litigation  process  and  to  curb  abuses  of 
discovery.   At  this  time,  I  wish  to  communicate  the  Department's 
current  position  on  these  issues. 

First,  the  Department  of  Justice  wishes  to  reaffirm  its 
support  for  reform  of  the  discovery  and  pretrial  processes  to 
reduce  delay  and  expense.   In  particular,  proposed  Rule  16,  which 
concerns  scheduling  conferences  and  scheduling  orders,  should 
lead  to  substantial  improvements  in  the  judicial  management  of 
civil  cases.   Similarly,  the  presumptive  limits  on  discovery 
proposed  in  Rules  30,  31  and  33  should  promote  reductions  in 
discovery  costs  without  sacrificing  the  fair  adjudication  of 
civil  cases. 

Second,  the  Department  has  conducted  a  further  evaluation  of 
its  position  on  the  two  most  controversial  aspects  of  the  civil 
rules  proposals  —  Rule  11  and  Rule  26(a)(1).   With  respect  to 
Rule  11,  we  reaffirm  our  support  for  the  revised  Rule  and  urge 
that  it  be  allowed  to  go  into  effect.   With  respect  to  Rule 
26(a)(1),  however,  we  have  concluded  that  a  rule  mandating  pre- 
discovery  disclosure  is  not  prudent  or  in  the  best  interest  of 
the  United  States.   Any  such  rule  should  be  deleted  or  at  a 
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minimum   deferred  past  December  31,  1995,  when  local  rules 
experiments  conducted  under  the  auspices  of  the  Civil  Justice 
Reform  Act  of  1990  have  been  concluded.   If  not  deleted,  then  the 
'  ssue  can  be  studied  further,  and  the  question  of  mandatory 
disclosure  itself,  as  well  as  the  terms  of  any  such  proposed 
rule,  can  be  evaluated  in  light  of  the  experiences  of  the  1990 
Civil  Justice  Reform  Act.   We  are  concerned  that  the  imposition 
of  the  rule  at  this  time,  while  local  ruler  experiments  are  in 
place,  will  defeat  the  purpose  of  the  Civil  Justice  Reform  Act  of 
having  diverse  "laboratories"  to  test  possible  litigation 
reforms. 

We  recognize  that  in  keeping  with  President  Bush's  Council 
on  Competitiveness  the  Department  previously  supported  the 
proposed  revisions  to  Rule  26(a) (1).   We  must  further  recognize, 
however,  that  organizations  as  diverse  as  the  American  Bar 
Association,  American  Trial  Lawyers  Association,  American  College 
of  Trial  Lawyers,  Lawyers  for  Civil  Justice,  American  Civil 
Liberties  Union,  NAACP  Legal  Defense  and  Educational  Fund  and 
International  Association  of  Defense  Counsel,  as  well  as  numerous 
other  groups,  legal  scholars  and  trial  judges  have  vehemently 
opposed  the  proposed  rule.   We  wish  to  now  add  the  United  States 
Department  of  Justice  to  that  list  and  recommend  that  proposed 
Rule  26(a)(1)  be  deleted  or  at  a  minimum  deferred  until  after 
results  of  the  1990  Civil  Justice  Reform  Act  are  received  and 
studied. 


Very  truly  yours. 


■// 


Webster  L.  Hubbell 
Associate  Attorney  General 
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AiTENDDc  10.— Letter  From  Wayne  D.  Brazil,  U.S.  Magistrate 
U.S.  District  Court  for  the  Northern  District  of  Califor- 
nia, TO  Hon.  William  J.  Hughes,  Chairman,  June  11, 1993 


lliiitri^  J»tatrs  QtBtrirt  (Court 

NorJhmt  District  of  Ulaliiomin  .   •     'f.^ 

1311  U'wlbrn  USaIr  AuniHr  —  U«>  3600(1 
ttan  JTrannwa,  (Calilonii.-i  91102 

iLnaflHti.*  H  illitl>*>li; 

Ulamir  n.   liraiil  ij<»<i><l4l; 

limtit>   9tut»  tti*mi9twmu 

June  11,  1993 

The  Honorable  Wllllaa  J.  Hughes 

Chairman 

Subcommittee  on  Intellectual  Property  and  Judicial  Administration 

United  States  House  of  Representatives 

Washington,  O.C.   20515-6219 

Re:   Proposed  Amendments  to  the  Federal  Rules  of  Civil  Procedure 

Dear  Congressman  Hughes: 

I  write  to  respond  to  criticisms  of  certain  amendments  to 
the  Federal  Rules  of  Civil  Procedure  that  have  been  presented  by 
the  Judicial  Conference  of  the  United  States  and  the  Supreme 
Court  to  Congress.   The  focus  of  this  letter  will  be  on  the 
disclosure/discovery  management  system  in  proposed  amendments  to 
Rules  26  -  37.   While  I  have  served  on  the  Judicial  Conference's 
Advisory  Committee  on  Civil  Rules  for  several  years,  I  write  here 
as  an  individual. 

As  you  are  fully  aware,  there  is  overwhelming  support  for 
the  proposition  that  current  approaches  to  pretrial  processes  in 
civil  litigation  are  unjustifiably  expensive  and  time-consuming, 
jeopardizing  economical  access  to  justice  and  the  competitiveness 
of  American  industry.   And  as  the  Louis  Harris  study  showed,  most 
of  the  blame  is  placed  squarely  on  the  discovery  process  -  which 
is  riddled  with  inefficient  frictions  and  tactical  delays. 
(I,ouis  Harris  and  Associates,  Inc.,  Procedural  Reform  of  the 
Civil  Justice  System,  March  1989) .   Meaningful  change  is  long 
overdue. 

The  changes  contemplated  in  the  proposed  amendments  have  a 
straight-forward  purpose:  to  encourage  counsel  to  get  the  core 
information  about  their  case  on  the  table  directly  and  early, 
without  resorting  to  the  expensive  and  time-consuming  processes 
of  formal  discovery,  and  to  really  talX  to  one  another,  directly 
and  early,  about  sensible  ways  to  position  their  case  efficiently 
for  disposition  by  settlement,  motion,  or  trial. 

Why  these  straight-forward  proposals  have  inspired  negative 
reactions  in  some  high-visibility  quarters  remains  something  of  a 
mystery.   It  is  not  clear  why  getting  the  core  information  on  the 
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table  directly  and  early,  and  talking  about  the  case,  should  be 
considered  antithetical  to  the  American  way  or  the  administration 
of  justice.   I  fear  that  either  ignorance  of  the  real  content  of 
the  proposed  changes  or  a  desire  to  protect  undeserved  advantages 
in  litigation  may  be  driving  the  opposition  to  these  proposals. 
To  try  to  focus  the  debate  on  what  the  proposed  amendments  really 
are,  I  would  like  to  respond  to  the  most  visible  criticisms  of 
them. 


1.  Criticism;  The  disclosure  system  would  be  unworkable. 

Responses; 

(a)  The  shortest  response  to  this  criticism  is  that 
several  courts  already  have  implemented  systems  like 
the  system  proposed  in  the  amendments  and  they  work. 


(b)  The  Northern  District  of  California  implemented  a 
similar  system  on  July  1,  1992.   That  system  applies  to 
virtually  all  the  mainstream  civil  cases  in  our  court, 
which  serves  a  metropolitan  population  of  more  than 
7,000,000  that  generates  at  least  its  fair  share  of 
complex,  high-tech  litigation.    The  sky  has  not 
fallen.   Lawyers  and  litigants  are  complying  with  the 
disclosure  rules.   And  even  though  we  hired  a  lawyer  to 
monitor  implementation  of  the  system,  and  publicized 
her  availability  to  answer  questions  and  receive 
complaints,  there  have  been  few  complaints.    Moreover, 
our  disclosure  system  has  not  resulted  in  a  flurry  of 
motion  activity;  in  fact,  we  have  detected  no  increase 
at  all  in  motion  activity.   Nor  has  any  instance  been 
brought  to  our  attention  where  the  rule  has  caused  a 
party  to  wastefully  produce  more  information  than  is 
justified  by  the  needs  of  the  case.   Nor  has  any  lawyer 
had  to  commit  adversarial  suicide. 


(c)  There  are  other  courts  that  have  had  positive 
experiences  with  various  forms  of  mandatory  disclosure; 
e.g.,  the  United  States  District  Courts  in  Western 
Kentucky  (Judge  Bertelsman) ,  South  Carolina,  the 
Southern  District  of  Florida,  and  the  Central  District 
of  California  (Los  Angeles  and  its  environs) ,  as  well 
as  the  state  courts  of  general  trial  jurisdiction  in 
Arizona. 
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2.  Criticism:  The  amendments  would  "subject  the  entire 
federal  judicial  system  at  once"  to  a  rigid  approach. 

Responses; 

(a)  The  amendments  explicitly  permit  every  federal 
court  in  the  country  to  opt-out  of  the  new  system,  to 
retain  the  system  that  is  in  place  right  now,  or  to 
experiment,  as  mandated  in  the  Civil  Justice  Reform  Act 
of  1990  (CJRA) ,  with  other  approaches  to  cost  and  delay 
reduction.   Proposed  Rules  26(a)(1)  and  26(a)(2)(B). 

(b)  As  an  alternative,  the  proposed  rules  and  notes 
provide  that  courts  also  could  exempt  whole  categories 
of  cases  from  the  disclosure  system, 

(c)  The  amendments  also  explicitly  empower  lawyers  in 
individual  cases,  by  stipulation,  to  avoid  altogether 
or  to  modify  the  disclosure  system  to  suit  their  views 
of  the  needs  of  their  case. 

3.  Criticism;   The  proposed  disclosure  system  is  "radical. " 
Responses; 

(a)  The  reach  of  the  duty  to  disclose  (assuming  that 
duty  is  not  obliterated  entirely  by  stipulation)  would 
be  far  less  than  the  reach  of  current  discovery  rules. 
All  the  information  covered  by  the  amendments  is 
already  fully  discoverable  under  the  existing  rules;  in 
fact,  under  the  rules  already  in  force,  a  party  who 
refused  to  disclose  the  kind  of  information  covered  by 
the  initial  disclosure  obligation  during  the  discovery 
process  would  be  sanctioned. 

(b)  The  duty  to  disclose  would  reach  only  "the 
information  then  reasonably  available"  to  the  party. 
(Adv.  Com.  Notes)   Because  "the  rule  does  not  demand  an 
exhaustive  investigation  at  this  stage  of  the  case," 
but  is  limited  to  information  that  is  reasonably 
available  and  that  relates  to  disputed  facts  pled  with 
particularity,  the  specter  of  unfair  imposition  of 
sanctions  (monetary  or  preclusive)  for  shortfalls  in 
initial  disclosures  is  a  figment  of  someone's 
excessively  fertile  imagination. 

(c)  Under  the  rules  already  in  force,  plaintiffs  can 
demand  that  defendants  provide  all  this  information  45 
days  after  defendants  are  served  with  the  complaint. 
That  is  sooner  than  under  the  amendments.   Defendants 
can  demand  that  plaintiffs  provide  this  information  30 
days  after  defendants  are  served.   Obviously,  that  too 
is  sooner  than  under  the  amendments. 
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(d)  The  amendments  would  have  no  adverse  impact  on 
litigants'  abilities  to  fend  off  attacks  under  Rules 
11.  12.  or  56.    The  amendments  would  have  no  effect 
whatsoever  on  the  standards  currently  used  to  resolve 
motions  under  any  of  these  rules.   Nor  would  the 
amendments  prematurely  cut-off  a  party's  access  to 
discovery  it  needed  to  fairly  defend  against  any  such 
motions.   For  example,  if  the  amendments  take  effect, 
all  parties  will  retain  the  full  scope  of  the  rights 
they  now  enjoy  under  Rule  56(f)  to  conduct  discovery  in 
order  to  oppose  motions  for  summary  judgment.   Judges 
will  understand  that  it  is  not  the  purpose  of  the 
disclosure  system  to  set  the  stage  for  disposition  of 
cases  by  early  motion.   Since  that  is  not  the  purpose 
of  the  disclosures,  and  since  no  party  is  called  upon 
in  its  disclosures  to  produce  all  the  information  that 
could  be  mustered  in  support  of  its  position,  judges 
will  be  quick  to  detect  and  rebuff  any  efforts  counsel 
might  make  to  tactically  abuse  the  results  of  the 
disclosure  system  through  premature  motions. 

(e)  The  amendments  would  not  shrink  the  scope  of 
attorney-client  privilege  or  work-product  protection 
one  iota.   Every  document  and  communication  that  is 
currently  protected  by  either  of  those  doctrines  would 
remain  so  protected,  and  to  the  exact  same  extent. 
These  doctrines  do  not  protect  underlying  facts  and 
percipient  evidence;  instead,  they  protect 
communications  between  client  and  counsel,  as  well  as 
adversarial  analyses  and  plans,  all  of  which  would 
remain  protected.   And  since  the  initial  disclosures 
would  relate  only  to  (1)  facts  that  are  (2)  disputed 
and  (3)  pled  with  particularity,  it  is  hard  to 
understand  how  providing  names  of  witnesses  and 
descriptions  of  categories  of  discoverable  documents 
could  implicate  any  legitimate  concerns  about 
privileges. 

Why  is  it  un-American  or  radical  to  ask  counsel  to 
provide  core  information  that  is  already  clearly 
discoverable  and  that  is  already  routinely  discovered 
in  fact?   Why  is  it  un-American  or  radical  to  ask 
counsel  to  discuss  their  case  and  to  try  to  fashion  a 
sensible  discovery  plan? 

I  note  that  the  District  Court  for  the  District  of 
South  Carolina,  not  an  obviously  "radical" 
jurisdiction,  has  for  several  years  imposed  a  duty  of 
early  disclosure  through  court-mandated  interrogatories 
that  in  some  respects  is  more  demanding  than  the  duty 
that  would  be  imposed  by  the  amendments. 
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Criticism:  The  amendments  are  untimely  (no  action  should 
be  taken  until  completion  of  experiments  under 
the  CJRA) . 

Responses: 

(a)  The  experiments  under  the  CJRA  run  through  1997. 
Assessing  their  results  will  take  some  time.   The 
process  of  adopting  amendments  to  the  Federal  Rules  of 
Civil  Procedure  takes,  realistically,  some  three  years. 
Thus,  Congress  would  be  postponing  action  on  the 
serious  problems  in  the  civil  discovery  system  for  ten 
years  if  Congress  were  to  block  implementation  of  these 
amendments  on  the  theory  that  it  is  premature  to  act 
until  the  results  of  CJRA  experimentation  are  fully 
digested. 

(b)  As  important,  there  is  a  very  real  risk  that 
blocking  or  "suspending"  (a  euphemism  for  the  kiss  of 
death)  implementation  of  these  amendments  would 
discourage  the  kind  of  experimentation  that  is 
necessary  to  fulfill  the  promise  of  the  CJRA.   A  close 
examination  of  the  early  implementation  plans  from  many 
district  courts,  and  the  recent  history  of  vacillation 
about  how  to  respond  to  the  CJRA  mandates,  expose  a 
serious  possibility  that  many  federal  courts  will  not 
experiment  meaningfully  with  new  approaches  to  reducing 
cost  and  delay  unless  they  are  pro-actively  led  and 
encouraged  by  Congress  and  the  Judicial  Conference. 

(c)  Much  of  the  current  experimentation  with  disclosure 
is  directly  attributable  to  the  fact  that  in  1991  the 
Civil  Rules  Committee  endorsed  the  idea  of  disclosure 
and  began  formally  moving  it  toward  incorporation  in 
the  Federal  Rules.   But  when  the  Civil  Rules  Committee 
was  misperceived  in  early  1992  as  retreating  from  its 
endorsement  of  this  idea,  some  courts  began  to  retreat 
from  their  tentative  commitment  to  experiment 
creatively  with  the  disclosure  concept  and  with  other 
substantial  measures  for  attacking  cost  and  delay. 
Thus,  one  reason  I  voted  to  incorporate  the  disclosure 
proposals  in  the  current  amendments  was  a  real  concern 
that  if  we  did  not  demonstrate  leadership  in  this  area 
many  district  courts  would  do  little  significant 
experimentation  under  the  CJRA. 

(d)  The  amendments  as  crafted  by  the  Rules  Committee 
are  intended  to  complement  and  reinforce  the  CJRA  in 
two  important  ways:  first,  by  actively  encouraging  each 
district  court  to  conduct  substantial  experiments  with 
new  ways  to  reduce  cost  and  delay,  and,  second,  by 
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providing  all  courts  with  a  model  approach  to 
disclosure  and  discovery  management  that  is  the  refined 
product  of  five  years  of  thoughtful  debate,  reactions 
to  infonmed  criticisms,  and  multiple  reformulations  of 
proposals  by  a  group  of  experienced  judges  and  lawyers 
whose  sole  objective  is  to  improve  the  administration 
of  justice.   The  Advisory  Committee  devoted  much  more 
time  and  research  to  this  matter  than  could  be  expected 
of  any  local  group.   The  product  of  its  labor,  the 
current  disclosure/discovery  management  p-oposal,  is  a 
sophisticated  accommodation  of  many  competing 
considerations  and  criticisms.   As  such,  it  represents 
one  model  that  clearly  is  worthy  of  serious 
consideration  in  the  district  courts.   The  proposed 
amendments  to  the  civil  rules  compel  nothing  more. 
But  if  Congress  blocks  implementation  of  these 
amendments,  that  serious  consideration  by  district 
courts  may  not  be  forthcoming.   And  if  it  isn't,  the 
purposes  of  the  CJRA  may  be  badly  compromised. 


Both  because  the  criticisms  of  the  amendments  are 
unpersuasive,  and  because  blocking  their  implementation  could  do 
serious  harm  to  the  CJRA,  I  respectfully  offer  my  hope  that 
Congress  will  permit  the  amendments  to  take  effect  on  December 
1st  of  this  year. 

Sincerely, 


Wayjie   D.    Brazil 
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Appendix  11.— Letter  From  Wayne  D.  Brazil,  U.S.  Magistrate, 
U  S  District  Court  for  the  Northern  District  of  Califor- 
nia TO  Hon.  William  J.  Hughes,  Chairman,  July  14,  1993 
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The  Honorable  William  J.  Hughes 

Chairman,  Subcommittee  on  Intellectual  Property  and 

Judicial  Administration 
House  of  Representatives,  Committee  on  the  Judiciary 
2138  Rayburn  House  Office  Building 
Washington,  D.C.  20515-6216 

Re:  Additional  Thoughts  Supportive  of  Proposed  Amendments  to 
the  Federal  Rules  of  Civil  Procedure 

Dear  Chairman  Hughes: 

Since  writing  to  you  on  June  11,  1993  about  the  proposed 
amendments  to  Federal  Rules  of  Civil  Procedure  26  -  37  I  have  had 
an  opportunity  to  review  testimony  on  this  subject  given  before  the 
Subcommittee  on  Intellectual  Property  and  Judicial  Administration 
in  the  House  of  Representatives.  That  testimony  prompts  me  to 
share  two  additional  thoughts  that  I  hope  are  worthy  of 
consideration. 

I  fear  that  many  of  the  opponents  of  the  proposed  changes  do 
not  fully  appreciate  the  balance  that  the  judicial  branch  has  very 
self-consciously  built  into  these  proposals  and  the  fact  that  they 
represent  an  integrated  svstem  whose  parts  are  practically  and 
philosophically  interdependent.  Most  significantly,  the 
presumptive  limits  on  discovery  activity  (e.g.,  on  the  number  of 
interrogatories  and  of  depositions)  have  been  justified  in  no  small 
part  on  the  theory  that  the  disclosures  that  would  be  made  under 
amended  Rule  26(a) (1)  and  (2)  would  reduce  the  need  for  some  of  the 
discovery  that  night  ^^  nec-ssary  if  ccro  infsrmaticn  ?.bc'Jt  th= 
case  was  "not  otherwise  available.  The  disclosures,  in  other  words, 
were  intended  to  balance  the  limitations  on  discovery,  leaving  the 
playing  field  even.  I  fear  that  some  opponents  of  the  disclosure 
proposals  either  have  failed  to  understand  the  importance  of  this 
balance  or  are  attempting  to  sever  and  suspend  the  disclosure 
portions  of  the  amendments  in  a  self-conscious  effort  to  change  the 
current  balance  and  gain  advantages  in  litigation. 

Opponents  of  the  proposed  changes  also  do  not  seem  to 
appreciate  the  integrated  relationship  betv/een  the  disclosure 
obligation  in  Rule  26(a)  (1)  and  the  meet  and  confer/discovery 
planning  conference  that  is  called  for  in  amended  Rule  26(f)  and 
that  virtually  everyone  seems  to  support.  Eliminating  the 
disclosure  obligation  under  (a)(1)  could  seriously  compromise  the 
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productivity  of  the  meet  and  confer  process  under  (f).  Experience 
with  meet  and  confer  obligations  in  other  settings,  e.g.,  with 
respect  to  discovery  disputes,  shows  that  some  lawyers,  unless 
otherwise  constrained,  tend  to  turn  meet  and  confers  into  hollow 
rituals.  There  is  a  serious  risk  that  the  meet  and  confers  called 
for  under  Rule  26(f)  would  very  often  degenerate  into  such 
unproductive  rituals  if  the  disclosure  obligation  were  dropped.  It 
is  largely  the  rule-driven  need  to  come  to  terms  with  the 
disclosure  obligation  that  would  make  the  meet  and  confers  truly 
meaty.  Lawyers  faced  with  the  requirement  to  make  the  disclosures 
called  for  in  the  rules  or  the  need  to  re-negotiate  the  terms  of 
the  disclosure  obligation,  and  lawyers  who  see  an  opportunity  to 
acquire  useful  information  about  the  case  through  disclosures  made 
by  their  opponents,  will  feel  much  greater  incentives  to 
participate  meaningfully  in  the  meet  and  confer  process  than 
lawyers  without  those  obligations  and  opportunities.  In  other 
words,  the  reality  of  the  reqjirer.ent  of  disclosure  will  make  real 
the  meet  and  confer  process. 

Moreover,  the  disclosures  and/or  the  negotiations  about  re- 
shaping the  disclosures  to  fit  the  needs  of  particular  cases  will 
provide  counsel  with  a  much  richer  and  more  specific  information 
base  on  which  to  do  the  discovery  planning  that  is  supposed  to  be 
the  major  item  on  the  meet  and  confer  agenda.  With  disclosure, 
discovery  planning  can  be  much  more  productive,  focused,  and 
reliable  than  it  could  be  without  disclosure.  In  short,  removing 
disclosure  from  this  system  might  well  eviscerate  the  meet  and 
confer  process. 

These  examples  expose  a  more  general  concern,  a  concern  I 
express  in  a  spirit  of  fulsome  respect  for  the  work  done  by  the 
committees  in  the  House  and  Senate  who  pull  the  lead  oars  in 
matters  related  to  the  judiciary.  Because  the  balance  and 
integration  of  the  various  parts  of  the  package  of  amendments  to 
Rules  26  -  37  is  so  real  but  in  some  instances  so  difficult  to 
perceive,  even  after  careful  examination  of  the  proposals,  I  fear 
that  if  Congress  attempts  to  selectively  delete  or  change  some 
parts  of  the  package  it  will,  unintentionally,  upset  the  balance  or 
disrupt  the  integration  that  has  been  designed  into  the  system, 
leaving  it  out  of  balance  and  causing  side-effects  v;hcse 
implications  are  not  fully  foreseen.  The  risk  of  causing 
unintended  effects  is  especially  great  with  respect  to  these  rule 
changes,  which  are  considerable  in  number  and  which  are  the  product 
of  literally  years  of  careful  consideration  by  the  judges  and  the 
lawyers  on  the  relevant  committees  of  the  Judicial  Conference. 

I  am  most  grateful  for  your  consideration  of  these  thoughts. 


Sincerely, 


^;-:/     '^  ^^-v 


>■   7: 


/ 


Wayne  D.  Brazil 
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Appendix  12. — Letter  From  Brian  Busey  and  Donna  M. 
murasky,  cochairs,  courts,  lawyers  and  the  administra- 
TION OF  Justice  Section,  the  District  of  Columbia  Bar  (With 
Attachments),  to  Hon.  William  J.  Hughes,  Chairman,  June 
16,  1993 


COURTS,  LAWYERS  AND  THE  ADMINISTRATION  OF  JUSTICE  SECTION 


(.«.E,j,;i.m.,  -phe  District  of  Columbia  Bar 

C^H  -A    l.-nirir 
Eri.  II    H...JCI    If 
U4«*J  A    ftrnrr 


<  clu  A    RujJl 

June    16,    1993 
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BY    IIANO 
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lion,  wniiam  J.  Hughes 
riin  irman 

Sii>x>oinniittee  on  Intellectual  Property 
i«™««.         ^^^^   Judicial  Administration 
Committee  on  the  Judiciary 
United  States  House  of  Representatives 
Cannon  House  Office  Buiidlnq 
Washington,  O.C.   20515-6219 

Dear  Cliairman  Huglies: 

The  Courts,  Lavryers ,  and  the  Administration  of 
Justice  Section  of  the  District  of  Columbia  Bar  respectfully 
submits  these  comments  opposing  the  proposed  mandatory 
disclosure  am«>ndment  to  Rule  26(a)  of  the  Federal  Rules  of 
Civil  Procedure. 

INTEllEST  or  TIIE  SECTION 

Ttie  District  of  Columbia  Bar  is  the  integrated  bar 
for  the  District  of  Columbia.   Among  the  D.C.  Bar's 
sections,  ttie  courts.  Lawyers,  and  the  Administration  of 
Justice  Section  sei*ves  as  the  official  clearinghouse  for 
comments  on  proposed  rule  changes  in  the  federal  and 
liistrict  of  Columbia  rourts .   Our  Section  previously  filed 
comments,  dated  February  15,  1992  and  August  27,  1992, 
opposing  an  earlier  version  of  the  mandatory  disclosure  rule 
and  opposing  the  final  version  of  the  new  rule  wliich  was 
approved  by  the  Judicial  Conference,  respectively.   Copies 
<>(    those  comments  are  enclosed  for  your  reference.   The 
views  expressed  herein  represent  only  those  of  the  Courts, 
Lnwyers,  and  the  Administration  of  Justice  Section  and  not 
those  of  the  U.C.  Bar  or  of  its  Board  of  Governors. 

COWIENTS 

While  the  Section  supports  many  of  the  proposed 
rule  changes  transmitted  to  the  Congress  by  tlie  Supreme 
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Court,  the  Section  opposes  mandatory  disclosure  during 
discovery.   Mandatory  disclosure  is  intended  by  its 
proponents  to  work  a  major,  positive  change  in  discovery 
practice.   Contrary  to  its  goals,  however,  we  expect  this 
cliange  to  cause  more  problems  than  it  will  solve. 

First,  mandatory  disclosure  will  in  practice  often 
delay  and  complicate  the  discovery  process  and  increase  the 
number  of  discovery  disputes  that  judges  must  resolve.   For 
example,  mandatory  disclosure  would  add  an  unnecessary  round 
to  the  discovery  process  in  cases  in  which  the  parties  would 
otherwise  conduct  little  or  no  formal  discovery.   Although 
revisions  in  the  formulation  of  the  disclosure  standard  were 
steps  in  the  right  direction,  the  meaning  of  the  standard 
remains  ambiguous.   This  uncertainty  increases  the 
jikeiihood  of  satellite  litigation,  especially  in  light  of 
tiie  severe  sanctions  that  can  be  imposed  for  disclosure 
judged  incomplete  in  hindsight.   Mandatory  disclosure  also 
has  the  potential  to  undermine  important  values  protected  by 
the  adversary  process  including  the  attorney-client 
privilege  and  the  work-product  doctrine. 

Second,  at  a  minimum,  adoption  of  mandatory 
disclosure  on  a  nationwide  basis  is  premature.   One  of 
Congress'  goaJs  in  the  Civil  Justice  Reform  Act  was  to 
encourage  experimental  approaches  to  discovery  so  that 
alternative  methods  could  be  evaluated  on  the  basis  of 
actual  experience.   Almost  two  dozen  federal  district  courts 
are  now  implementing  mandatory  disclosure  on  an  experimental 
basis.   The  experience  in  these  districts  should  be  reviewed 
before  mandatory  disclosure  is  permanently  implemented 
throughout  the  country.   An  opportunity  for  evaluation  makes 
particular  sense  in  light  of  the  near-universal  opposition 
to  this  rule  from  the  bench  and  from  all  segments  of  the 
bar. 
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For  these  reasons,  the  Section  respectfully 
requests  that  the  Congress  strike  the  proposed  amendment  to 
Rule  26(a)(1)  or,  at  the  very  least,  delay  its 
implementation  until  experience  with  this  rule  in 
experimental  districts  can  be  fully  evaluated. 

Sincerely  yours. 


)onna  M.  MurasTcy 
Cd-Chairs,  Courts,  Lawyers  and 
the  Administration  of  Justice 
Section 


Enclosures 


cc:   Edward  O'Connell,  Esq. 

Carol  Ann  Cunningham, 

D.C.  Bar  Sections  Manager 

Carol  Elder  Bruce 

Carol  Fortine 

Hon.  Eric  H.  Holder,  Jr. 

David  A.  Reiser 

Donna  L.  Wulkan 

Anthony  C.  Epstein,  Chair,  Court  Rules 
Committee,  Courts,  Lawyers  and 
the  Administration  of  Justice 
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COURTS,  LAWYERS  AND  THE  ADMINISTRATION 
OF  JUSTICE  SECTION  OF  THE  DISTRICT  OF  COLUMBIA  BAR 


LETTER  TO  THE  JUDICIAL 

CONFERENCE  OF  THE  UNITED  STATES 

ON  THE  PROPOSED  DISCLOSURE 

AMENDMENT  TO  RULE  26(a)  OF 

THE  FEDERAL  RULES  OF 

CIVIL  PROCEDURE 


Brian  Busey,  Cochair 
Donna  M.  Murasky,  Cochair 

Carol  Elder  Bruce 
Carol  Fortine 
Eric  H.  Holder,  Jr. 
David  A,  Reiser 
Donna  L.  Wulkan 


August  27,  1992  Steering  Committee  of  the 

Courts,  Lawyers  and  the 
Administration  of  Justice 
Section 


STANDARD  DISCLAIMER  AND  DISCLOSURE 

The  views  expressed  herein  represent  only  those  of 
the  Section  on  Courts,  Lawyers  and  the  Administration  of 
Justice  of  the  District  of  Columbia  Bar  and  not  those  of  the 
Bar  or  its  Board  of  Governors. 
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Sunmary  of  Proposed  Letter  of 

the  Courts,  Lawyers  end 

The  Admlaistration  of  Justice 

Section  to  the  Judicial 

Conference  of  the  Onlted  States 


The  Courts,  Lawyers  and  the  Administration  of  Justice  Section 
and  the  Court  Rules  Coomlttee,  which  regularly  monitors  and  comments  on 
proposed  changes  in  federal  and  local  court  rules,  intends  to  submit  a 
letter  to  the  Judicial  Conference  of  the  United  Spates  on  the  proposed 
disclosure  amendment  to  Rule  26(a)  of  the  Federal  Rules  of  Civil 
Procedure. 

The  letter  notes  that  the  Section  previously  submitted  comments 
to  the  Committee  on  Rules  of  Practice  and  Procedure  of  the  Judicial 
Conference  on  the  proposed  amendments  to  the  Federal  Rules  of  Civil 
Procedure,  including  proposed  amendments  to  Rule  26(a).   In  those 
comments,  the  Section  specifically  opposed  the  automatic  disclosure 
feature  of  the  proposed  amendments  to  Rule  26(a). 

Following  considerable  debate,  the  Advisory  Committee  on  Civil 
Rules  forwarded  a  revised  version  of  the  proposed  amendment  to  Rule 
26(a)  to  the  Committee  on  Rules  of  Practice  and  Procedure.   That 
committee  has,  in  turn,  forwarded  the  revised  version  of  the  changes  to 
Rule  26(a)  to  the  Judicial  Conference  for  approval,  although  the  revised 
version  has  not  been  reissued  for  public  comment. 

The  Litigation  Section  of  the  District  of  Columbia  Bar  intends 
to  submit  a  statement  shortly  to  the  Judicial  Conference  requesting  that 
the  proposed  disclosure  amendment  to  Rule  26(a)  be  returned  to  the 
Committee  on  Rules  of  Practice  and  Procedure  for  further  public  comment 
and,  thereafter,  reconsideration.   The  Section  on  Courts,  Lawyers  and 
the  Administration  of  Justice  joins  this  request  and  endorses  the 
Litigation  Section's  statement. 

The  Section  believes  that  the  new  revised  version  of  the 
disclosure  amendment  to  Rule  26(a),  while  an  improvement  on  the  earlier 
proposed  version,  would  result  in  a  substantial  change  from  current 
discovery  practice.   The  revised  version  of  the  disclosure  amendment 
simply  does  not  address  all  of  the  significant  concerns  expressed  in  the 
Section's  comments  on  the  earlier  version  of  that  proposal.   In  view  of 
the  fundamental  and  far-reaching  changes  that  would  be  effected  by  the 
proposed  amendment,  the  Section  believes  that  republication  and 
reconsideration  are  warranted. 
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COURTS,  LAWYERS  AND  THE  ADMII^JISTRATION  OF  JUSTICE  SECTION 


luweii  H   xorion  ( tM.liair 
litiu/J  S  HoifmiA 
trii  H    Huiocr  Jr 
irlliTT  F   Lm 
Dofifu  M    Mwiav 
0>*mJ  4    laKf 


The  District  of  Columbia  Bar 


**r)  Ktifi  DrirrTiiH 
Oi     Bar  frrxucfli  tic^: 


Ltuir  LuHiKtl  on  xf  IHMU 

Etim  MOrck 

Vkc  cMir  CowacU  ua  xcfWM 

Frrdmck  0  Coufec   )f 
Board  oi  Ou«rftton  iiaitoa 


Liroi  Ann  CtianiBi 
xfiiofti  vaiutrr 


August    27,    1992 


CiMMiiirfn 
I  •MTi  ftwin 
Lcfitianun 


The  Chief  Justice  of  the  United  States 

William  H.  Rehnquist 

Chairman,  Judicial  Conference  of 

the  United  States 

811  Vermont  Avenue,  N.W. 

Suite  713 

Washington,  DC   20S44 

Dear  Mr.  Chief  Justice: 

This  letter  is  submitted  on  behalf  of  the  Section  on 
Courts,  Lawyers  and  the  Administration  of  Justice  of  the 
District  of  Columbia  Bar  and  that  Section's  Committee  on  Court 
Rules.!/ 

In  February  1992,  this  Section  submitted  comments  to  the 
Committee  on  Rules  of  Practice  and  Procedure  of  the  Judicial 
Conference  of  the  United  States  on  the  proposed  amendments  to 
the  Federal  Rules  of  Civil  Procedure  and  the  Federal  Rules  of 
Evidence.   Among  those  comments  were  comments  on  the  proposed 
amendments  to  Rule  26(a)  of  the  Federal  Rules  of  Civil 
Procedure,  as  published  for  public  comment  by  the  Advisory 


1/    The  views  expressed  herein  represent  only  those  of  the 
Section  on  Courts,  Lawyers  and  the  Administration  of 
Justice  of  the  District  of  Columbia  Bar  and  not  those  of 
the  Bar  or  its  Board  of  Governors. 
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Committee  on  Civil  Rules  in  August  1991.   The  Section  opposed 
the  automatic  disclosure  feature  of  the  proposed  rule. 

The  Advisory  Committee  on  Civil  Rules--has  now  forwarded 
a  new  proposed  amendment  to  Rule  26(a)  to  the  Committee  on 
Rules  of  Practice  and  Procedure.   We  understand  that  that 
Committee  has,  in  turn,  forwarded  the  new  proposal  to  the 
Judicial  Conference  for  approval.   The  new  proposed  rule  has 
not  been  reissued  for  public  comment. 

The  Litigation  Section  of  the  District  of  Columbia  Bar 
has  adopted  and  is  submitting  a  statement  to  the  Judicial 
Conference  of  the  United  States  requesting  the  Conference  to 
return  the  proposed  disclosure  amendment  to  Rule  26(a)  to  the 
Committee  on  Rules  of  Practice  and  Procedure  for 
reconsideration  following  an  opportunity  for  public  comment. 
The  Section  on  Courts,  Lawyers  and  the  Administration  of 
Justice  of  the  District  of  Columbia  Bar  joins  the  request  of 
the  Litigation  Section  and  endorses  its  statement  in  support 
of  republication  and  reconsideration. 

In  addition,  the  Section  on  Courts,  Lawyers  and  the 
Administration  of  Justice  believes  that  the  new  version  of  the 
automatic  disclosure  proposal  itself  would  effect  a 
substantial  change  from  current  discovery  practice  and 
continues  to  raise  significant  issues  worthy  of  public 
comment.   Although  the  Section  believes  that  the  revision  does 
represent  an  improvement  over  the  original  proposal,  it  does 
not,  in  our  view,  adequately  address  all  of  the  concerns 
identified  in  our  prior  comments  and  in  the  comments  of  other 
members  of  the  legal  community. 
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We  look  forward  to  an  opportunity  to  provide  detailed 
conunents  on  the  proposed  amendments  to  Rule  26(a)  to  the 
Committee  on  Rules  of  Practice  and  Procedure  in  the  event  that 
the  new  proposal  is  republished  for  public  comment. 


Respectfully  submitted. 


rian  Busey     ^^^^  hv^^ 

Donna  M.  Murasky  Cr 

Cochairs,  Section  on  Courts, 
Lawyers  and  the  Administration 
of  Justice 


1p^ 


Thomas  C.  Papson 

Richard  B.  Nettler 

Cochairs,  Committee  on  Court  Rules 


cc:    The  Honorable  Robert  E.  Keeton  (Boston  Chambers) 
Professor  Thomas  E.  Baker 
The  Honorable  William  0.  Bertelsman 
The  Honorable  Frank  H,  Easterbrook 
The  Honorable  T.S.  Ellis,  III 
Alan  W.  Perry,  Esquire 
The  Honorable  Edwin  J.  Peterson 
The  Honorable  George  C.  Pratt 
The  Honorable  Dolores  K.  Sloviter 
The  Honorable  Alicemarie  H.  Stotler 
The  Honorable  George  J.  Terwilliger,  III 
William  R.  Wilson,  Esquire 
Professor  Charles  Alan  Wright 
Dean  Daniel  Coquillette 
Joseph  F.  Spaniol,  Jr.,  Esquire 
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SECTION  ON  COURTS,  LAWYERS  AND  THE  ADMINISTRATION  OP  JUSTICE 
OF  THE  DISTRICT  OF  COLUMBIA  BAR 


COMMENTS  ON  PROPOSED  AMENDMENTS 
TO  THE  FEDERAL  RULES  OF  CIVIL  PROCEDURE 
AND  THE  FEDERAL  RULES  OF  EVIDENCE 


Carol  Elder  Bruce,  Cochair 
Randell  Hunt  Norton,  Cochair 
Hon.  Eric  H.  Holder,  Jr. 
Jeffrey  F.  Liss 
Donna  M.  Murasky 
David  A.  Reiser 


Steering  Conunittee 
Courts,  Lawyers  and  the 
Administration  of 
Justice  Section  of  the 
District  of  Columbia  Bar 


Richard  B.  Nettler,  Cochair 
Thomas  C.  Papson,-  Cochair* 
Joel  Bennett 
Brian  Busey 
Anthony  C.  Epstein* 
James  R.  Klimaski* 
Michael  K.  Madden* 
Michael  E.  Zielinski* 

Committee  on  Court  Rules 


February  15,  1992 


^      Principal  authors 


STANDARD  DISCLAIMER 

The  views  expressed  herein  represent  only  those  of  the  Section  on 
Courts,  Lawyers  and  the  Administration  of  Justice  of  the  District 
of  Columbia  Bar  and  not  those  of  the  Bar  or  its  Board  of  Governors. 
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BRIEF  SUMMARY  OF  COMMENTS  BY  THE 
SECTION  ON  COURTS,  LAWYERS,  AND  THE  ADMINISTRATION 
OF  JUSTICE  ON  PROPOSED  AMENDMENTS  TO  THE  FEDERAL  RULES 
OF  CIVIL  PROCEDURE  AND  THE  FEDERAL  RULES  OF  EVIDENCE 

The  Section  on  Courts,  Lawyers,  and  the  Administration  of 
Justice  and  its  Committee  on  Court  Rules  has  commented  on  the 
preliminary  draft  of  amendments  to  the  Federal  Rules  of  Civil 
Procedure  and  the  Federal  Rules  of  Evidence  proposed  by  the 
Judicial  Conference  Advisory  Committee  on  Civil  Rules.   While 
generally  supporting  the  proposed  changes,  the  Section  raises 
questions  about  (1)  the  practical  effects  of  the  proposed  changes 
to  Rule  11  (particularly  the  provision  permitting  a  "safe  harbor" 
for  improper  filings  if  they  are  withdrawn  in  a  timely  fashion)  ; 
(2)  the  automatic  disclosure  discovery  provisions  with  respect  to 
"core  information"  and  (3)  the  practical  effects  of  the  changes 
with  respect  to  discovery  relating  to  experts  and  the  trial 
testimony  of  experts. 
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COMMENTS  OF  THE  SECTION  ON  COURTS,  LAWYERS, 

AND  THE  ADMINISTRATION  07  JUSTICE 

or  THE  DISTRICT  OF  COLUMBIA  BAR  ON 

PROPOSED  AMENDMENTS  TO  THE  FEDERAL  RULES  OF  CIVIL  PROCEDURE 

AND  THE  FEDERAL  RULES  OF  EVIDENCE 


The  Committee  on  Rules  of  Practice  and  Procedure  of 
the  Judicial  Conference  of  the  United  States  has  solicited 
comments  on  a  preliminary  draft  of  amendments  to  the  Federal 
Rules  of  Civil  Procedure  and  the  Federal  Rules  of  Evidence 
proposed  by  the  Judicial  Conference  Advisory  Committee  on 
Civil  Rules.   The  Section  on  Courts,  Lawyers,  and  the  Admin- 
istration of  Justice  of  the  District  of  Columbia  Bar,  and  its 
Committee  on  Court  Rules,  submit  these  comments  concerning 
certain  of  these  proposals. 

The  District  of  Columbia's  Bar  is  the  integrated 
bar  for  the  District  of  Columbia.   Among  the  Bar's  sections 
is  the  Section  on  Courts,  Lawyers,  and  the  Administration  of 
Justice.   The  Section  has  a  standing  Committee  on  Court 
Rules,  whose  responsibilities  include  serving  as  a  clear- 
inghouse for  comments  on  proposed  changes  to  court  rules. 
Comments  submitted  by  the  Section  represent  only  its  views, 
and  not  those  of  the  D.C.  Bar  or  of  its  Board  of  Governors. 

The  proposed  amendments  to  the  Federal  Rules  fall 
into  four  basic  categories.  The  first  category  consists  of 
changes  to  Rule  11  of  the  Federal  Rules  of  Civil  Procedure. 
Although  we  do  not  take  a  position  concerning  the  basic 
substance  of  the  proposed  Rule,  we  do  suggest  ways  in  which 
the  proposal  could  be  improved  —  particularly  with  respect 
to  the  "safe  harbor"  provision  —  if  its  general  approach  is 
adopted- 
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The  second  category  of  proposed  amendments  deals 
with  changes  to  the  discovery  process.   The  most  significant 
of  these  changes  would  restructure  the  discovery  process  by 
requiring  automatic  disclosure  of  certain  information  and 
postponement  of  additional  discovery  until  that  disclosure  is 
complete.   We  believe  that  the  automatic  disclosure  procedure 
would  delay  and  complicate  the  discovery  process.   We  support 
other  proposed  changes,  for  example,  imposing  limitations  on 
depositions  and  interrogatories.   We  also  suggest  modifica- 
tions of  some  other  aspects  of  the  proposed  discovery  chang- 
es. 

Third,  we  generally  support  the  proposed  amendments 
to  Rule  56,  which  would  make  the  Rule  consistent  with  actual 
practice  and  with  developments  in  the  case  law.   We  comment 
on  two  relatively  minor  aspects  of  the  proposed  rule  for 
summary  adjudication,  involving  the  mechanism  for  identifying 
facts  not  genuinely  in  dispute  and  the  possibility  of  hear- 
ings with  oral  testimony. 

Finally,  we  generally  endorse  the  proposed  changes 
dealing  with  expert  witnesses  as  a  reasonable  measure  to 
reduce  the  unnecessary  use  of  experts  and  the  cost  of  litiga- 
tion.  We  do,  however,  question  whether  expert  depositions 
should  be  admissible  regardless  of  the  availability  of  the 
expert. 

Our  specific  comments  follow. 
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RULE  11 

Perhaps  no  provision  in  the  Federal  Rules  of  Civil 
Procedure  has  engendered  as  much  recent  controversy  among 
judges  and  lawyers  as  has  Rule  11.   We  do  not  take  a  position 
in  thp  ongoing  debate  about  whether  Rule  11  goes  too  far  or 
not  far  enough  in  making  sanctions  available.   The  proposed 
amendment  appears  intended  to  make  relatively  modest*  changes 
in  the  Rule.   We  identify  concerns  and  suggest  modifications 
about  the  way  the  proposed  Rule  implements  its  approach. 

In  our  view,  the  most  significant  change  in  Rule  11 
would  be  to  create  a  "safe  harbor"  for  even  the  most  egre- 
gious Rule  11  violation  —  to  give  parties  or  counsel  abso- 
lute protection  against  sanctions  if  they  withdraw  a  filing 
after  receiving  reasonable  notice  of  opposing  parties' 
contention  that  the  filing  violates  Rule  11.   We  have  no 
objection  to  a  requirement  that,  before  seeking  Rule  11 
sanctions,  a  party  provide  notice  through  a  simple  statement 
describing  the  objections  to  the  challenged  filing,  'so  that 
the  other  party  has  an  opportunity  to  withdraw  the  filing. 
Such  a  requirement  would  be  consistent  with  current  practice 
and  with  some  local  rules. 

However,  the  type  and  method  of  notice  required 
under  the  proposeu  amendment  is  unclear  and  perhaps  unduly 
burdensome.   Rule  11(c) (1) (A)  appears  to  require  service  of  a 
party's  motion  or  the  Court's  order  to  show  cause  as  the 
mechanism  for  providing  notice.   Any  requirement  that  the 
alleged  victim  of  a  Rule  11  violation  prepare  a  formal 
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motion,  accompanied  perhaps  by  a  detailed  memorandum  of  law 
and  supporting  evidence,  could  operate  as  a  substantial 
deterrent  to  pursuit  of  significant  Rule  11  violations  if  the 
alleged  violator  could  completely  avoid  sanctions  by  with- 
drawing a  filing  after  forcing  the  alleged  victim  to  incur 
that  burden  and  expense. 

The  proposed  Rule  is  ambiguous  as  to  whether  the 
party  receiving  a  show  cause  order  under  subsection  (c) (1) (B) 
may  withdraw  or  correct  the  offending  filing  and  thereby 
avoid  sanctions,  as  the  party  may  under  subsection  (_c)  (1)  (A)  . 
We  see  no  reason  for  such  a  distinction,  and  the  safe  harbor 
should  be  as  broad  for  challenges  initiated  by  the  court  as 
for  those  initiated  by  parties. 

The  proposed  revision  is  also  ambiguous  about  when 
the  movant  notifies  the  Court  of  a  Rule  11  challenge. 
Subparagraph  (c) (1) (A)  provides  that  a  sanctions  motion  is  to 
be  served  upon  the  party  that  filed  the  challenged  paper  21 
days  before  it  is  filed  with  the  Court.   But  the  parentheti- 
cal phrase  of  this  subparagraph  also  indicates  that  some 
notice  apparently  should  be  given  to  the  Court  before  21  days 
have  elapsed,  at  least  if  the  Court  is  asked  to  prescribe 
"such  other  time"  for  withdrawal  or  correction.   In  addition, 
the  Rule  should  make  clear  that  the  time  for  response  begins 
to  run  21  days  after  service,  not  from  the  day  of  service  as 
some  local  rules  provide.   E.g. .  Local  Rule  108(b)  (D.D.C.). 
The  motion  procedure  should  be  described  more  specifically  if 
this  proposed  change  is  ultimately  adopted. 
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Finally,  the  proposed  revision  apparently  requires 
parties  to  amend  their  filings  each  time  new  facts  are 
discovered  that  make  it  improper  to  maintain  any  contention 
that  was  reasonable  when  initially  made.   Although  the  "safe 
harbor"  provision  in  subsection  (c)  tends  to  mitigate  the 
practical  impact  of  this  requirement,  it  could  subject  both 
courts  and  counsel  to  the  burden  of  frequent  motions  to  amend 
the  pleadings,  even  with  respect  to  relatively  insignificant 
facts.   If  this  is  the  intended  effect,  it  should  be  clari- 
fied. 

DISCOVERY 

Automatic  Disclosures 

The  Section  believes  that  the  automatic  disclosure 
procedure,  particularly  with  respect  to  witnesses  and  docu- 
ments, would  accomplish  little  in  most  cases  except  to  delay 
the  completion  of  discovery.   Given  the  relatively  limited 
scope  of  the  initial  disclosures,  and  the  concern  that 
opposing  parties  would  interpret  them  more  narrowly  than 
appropriate,  each  party  could  be  expected  to  serve  subsequent 
interrogatories  and  document  requests  as  broad  as  those  now 
in  use.   However,  under  the  proposal,  such  discovery  requests 
could  not  be  served,  and  no  responses  would  be  obtained, 
until  some  time  after  the  initial  automatic  disclosure. 
Thus,  the  automatic  disclosure  procedure  would  probably  not 
achieve  its  intended  result  of  simplifying  and  expediting  the 
discovery  process,  but  would  rather  cause  delay  and  complica- 
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tion.   An  alternative,  simpler  way  to  ensure  that  discovery 
begins  promptly  would  be  to  require  initial  discovery  re- 
quests to  be  served  within  a  specified  time  after  issue  is 
joined. 

Compounding  our  concerns  about  the  automatic 
disclosure  requirement  is  the  likely  uncertainty  about  the 
scope  of  the  required  initial  disclosures^:   how  does  a  party 
decide  whether  a  person  or  category  of  dociiment  "bears 
significantly  on  any  claim  or  defense"?   Particularly  at  the 
early  pleading  stage,  and  in  more  complicated  cases,  a  party 
cannot  always  anticipate  the  theories  underlying  another 
party's  claims  or  defenses.   The  Committee  Note  states  that 
"counsel  are  expected  to  disclose  the  identity  of  those 
persons  who,  if  their  potential  testimony  were  )cnown,  might 
reasonably  be  expected  to  be  deposed  or  called  as  a  witness 
by  any  of  the  parties."   Yet,  opposing  counsel  may  often 
legitimately  differ  about  who  might  be  expected  to  be  deposed 
or  called  as  a  witness. 

Because  of  the  possibility  of  severe  sanctions 
resulting  from  an  incomplete  disclosure,  the  risks  resulting 
from  uncertainty  about  the  scope  of  disclosure  are  serious. 
While  the  same  kinds  of  risks  currently  exist  to  a  certain 
extent  with  respect  to  case-specific  discovery  requests,  a 
responding  party  can  protect  itself  by  objecting  to  vague  and 
ambiguous  requests.   Moreover,  the  opportunity  for  mandatory 
preclusion  under  proposed  Rule  37(c)(1)  might  result  in  more 
discovery  motions  by  encouraging  parties  regularly  to  chal- 
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lenge  the  completeness  of  disclosures.   At  the  very  least, 
adoption  of  the  proposal  would  lead  to  several  years  of 
costly  litigation  about  the  scope  of  the  initial  disclosure 
obligation  in  districts  around  the  county. 

For  these  reasons,  we  do  not  support  the  proposed 
requirement  for  initial  automatic  disclosure.   If,  however, 
that  provision  is  retained,  we  recommend  that  proposed  Rule 
37(c)(1)  be  modified  so  that  the  preclusion  sanction  is  more 
discretionary.   The  proposed  Rule  mandates  preclusion  for  any 
failure  to  disclosure  that  lacks  substantial  justification 
and  is  not  harmless.   Even  if  the  failure  does  not  satisfy 
those  tests,  preclusion  may  be  too  drastic  a  sanction  —  for 
example,  a  negligent  failure  to  disclose  evidence  critical  to 
a  party's  case  until  after  the  close  of  discovery  but  signif- 
icantly in  advance  of  trial.   This  modest  change  would  be 
consistent  with  the  proposed  amendment  to  Rule  11  emphasizing 
the  need  for  flexibility  in  the  selection  of  sanctions. 

Pretrial  Disclosures 

The  Section  agrees  in  concept  with  subdivision 
(a)(3),  which  requires  disclosure  30  days  before  trial  of 
witnesses,  exhibits,  and  certain  other  information.   These 
disclosure  requirements  are  already  imposed  in  most  cases  by 
local  rule  or  pretrial  order. 

The  Section,  however,  questions  the  feasibility  and 
usefulness  of  distinguishing  between  witnesses  and  exhibits 
that  a  party  "expects"  to  present  and  those  it  "may"  present. 
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The  proposed  Comnittee  Note  states  that  the  latter  are  those 
witnesses  or  exhibits  that  "will  be  presented  only  i^  needed 
because  of  unanticipated  developments  during  trial."   It  is 
likely  to  be  difficult  to  identify  witnesses  and  exhibits 
that  may  be  necessitated  by  "unanticipated"  developments. 
Moreover,  as  a  practical  matter,  most  counsel,  out  of  cau- 
tion, may  list  witnesses  and  exhibits  as  *" expect ed, "  thus 
minimizing  the  benefit  from  separating  "expected"  from 
"possible"  witnesses  and  exhibits. 

Finally,  the  proposed  rule  provides  that  the  filing 
deadlines  in  the  rule  would  be  superseded  if  a  different  time 
is  specified  by  the  court.   The  rule  or  the  comment  should 
make  clear  that  the  court  can  establish  different  deadlines 
either  by  order  in  a  particular  case  or  by  local  rule.   For 
example,  Rule  209  of  the  Rules  of  the  U.S.  District  Court  for 
the  District  of  Colximbia  requires  that  trial  witnesses  and 
exhibits  (in  addition  to  other  information)  be  listed  in  a 
pretrial  statement  to  be  filed  not  less  that  eleven  days 
before  the  final  pretrial  conference. 

Informal  Resolution  of  Discovery  Disputes 

Proposed  Rules  26(c),  37(a)(2),  and  37(d)  would 
require  that  motionr  for  a  protective  order,  to  compel,  or 
for  sanctions  be  accompanied  by  a  certification  that  the 
movant  in  good  faith  has  conferred  or  attempted  to  confer 
with  the  opposing  party  to  attempt  to  resolve  the  matter 
without  court  action.   We  support  such  a  requirement,  which 
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is  not  uncommon  under  local  rules  in  federal  courts  and  in 
state  court  rules. 

Depositions 

We  support  the  proposed  presumptive  limit  in  Rule 
3  0  on  the  number  (10  per  side)  and  length  (6  hours)  of 
depositions.   We  suggest  that  the  Rule  or' the  comments 
clarify  how  the  limit  would  apply  to  defendants  filing  cross- 
claims  or  third-party  claims.   Would  a  defendant  filing  a 
cross-claim  or  third-party  complaint  be  limited  to  the  ten 
depositions  permitted  to  defendants,  or  would  it  be  permitted 
an  additional  ten  depositions  in  its  capacity  as  cross- 
claimant  or  third-party  plaintiff?   In  many  cases  the  issues 
raised  by  a  cross-claim  are  tied  closely  enough  to  the  issues 
raised  by  the  underlying  complaint  that  a  cross-claimant 
would  not  need  an  additional  ten  depositions.   However, 
because  this  might  not  be  the  case  with  a  third-party  com- 
plaint, consideration  should  be  given  to  providing  in  the 
Rule  for  additional  depositions  for  third-party  plaintiffs, 
especially  since  third-party  defendants  are  permitted  ten 
depositions. 

Interroqa*'ories 

We  support  a  limit  in  Rule  3  3  on  the  number  of 
interrogatories,  but  recommend  that  the  limit  be  increased  to 
30  or  40  interrogatories.   A  limit  of  15  interrogatories  is 
too  low,  particularly  in  light  of  the  ambiguity  of  what 
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constitutes  a  "sxibpart."  For  comparative  purposes,  we  note 
that  the  District  of  Columbia  Superior  Court  Civil  Rules 
permit  40  interrogatories,  and  that  the  Local  Rules  of  the 
U.S.  District  Courts  for  the  District  of  Maryland  and  for  the 
Eastern  District  of  Virginia  each  permit  30  interrogatories. 

SUMMARY  AOJUDICATIOM 

Although  the  proposed  amendments  would  substantial- 
ly revise  the  language  of  Rule  56,  most  of  the  revisions 
would  simply  make  that  language  consistent  with  actual 
practice  and  with  developments  in  the  case  law.   The  Section 
generally  endorses  these  revisions.   We  offer  comments  on  two 
aspects  of  the  proposal. 

First,  subsection  (c)  of  the  revised  rule  would 
require  that  the  motion  for  summary  adjudication  "recite,  in 
separately  numbered  paragraphs,  the  specific  facts  asserted 
to  be  not  genuinely  in  dispute."  This  is  very  similar  to  the 
requirement  found  in  many  local  rules  that  has  become  a 
fairly  standard  part  of  summary  judgment  practice.   Under- 
most local  rules,  however,  the  statement  of  facts  as  to  which 
there  is  no  genuine  dispute  is  ordinarily  a  filing  separate 
from  the  motion  itself.   See,  e.g..  Local  Rule  108(h) 
(D.D.C.)  (motions  for  summary  judgment  to  "be  accompanied  by 
a  statement  of  material  facts  as  to  which  the  moving  party 
contends  there  is  no  genuine  issue") .   Such  statements  are 
often  quite  lengthy.   Further,  in  many  districts,  either  by 
rule  or  practice,  legal  memoranda  or  points  and  authorities 
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in  support  of  a  motion  are  placed  in  a  document  separate  from 
the  written  motion,  and  the  motion  itself  is  relatively 
cursory. 

We  see  no  reason  why  the  Federal  Rule  should 
mandate  that  the  factual  recitation  be  part  of  the  motion, 
thereby  requiring  a  departure  from  established  practice  in 
many  districts.   Accordingly,  we  recommend  that  the  rule  be 
amended  to  provide  that  the  recitation  of  specific  facts 
asserted  to  be  not  genuinely  in  dispute  may  be  submitted 
either  in  the  motion,  the  supporting  memorandum,  or  in  a 
separate  statement  of  facts. 

Second,  subsection  (g)  of  the  revised  rule  is  a  new 
provision  entitled  "Conduct  of  Proceedings."  It  provides,  in 
part,  that  the  court  "may  conduct  a  hearing  to  .  .  .  receive 
oral  testimony  to  clarify  whether  an  asserted  fact  is  genu- 
inely in  dispute."  The  Committee  Note  states  that  the 
purpose  of  such  testimony  would  be  "to  clarify  ambiguities  in 
the  submitted  materials  —  for  example,  to  clarify  inconsis- 
tencies within  a  person's  deposition  or  between  an  affidavit 
and  the  affiant's  deposition  testimony."  According  to  the 
Note,  the  evidentiary  hearing  would  be  held  "not  to  allow 
credibility  choices  between  conflicting  evidence  but  simply 
to  determine  just  what  the  person's  testimony  is."  The  Note 
states  that  the  new  authority  under  subsection  (g)  would  not 
"supplant"  the  existing  authority  under  Rule  42(b)  to  hold 
hearings  on  issues  that  involve  credibility  and  weight  of 
evidence. 
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He  are  concerned  that  the  revised  rule  does  not 
sufficiently  constrain  the  court's  limited  authority  in  the 
sumoary  adjudication  context.   In  contrast  to  Rule  42(b) 
hearings,  it  will  be  very  difficult  in  the  Rule  56  context 
for  a  court  to  draw  the  fine  line  between  making  credibility 
choices  and  merely  deciding  "just  what  the  person's  testimony 
is"  in  an  oral  hearing  under  new  Rule  56(g).  We  therefore 
suggest  that  the  fourth  clause  in  proposed  Rule  56(g)  be 
deleted. 

EXPERT  WITKE88BS 

We  generally  support  the  proposed  changes  dealing 
with  testimony  by  expert  witnesses  in  Rules  16  and  32  of  the 
Federal  Rules  of  Civil  Procedure  and  Rules  702  and  705  of  the 
Federal  Rules  of  Evidence.   A  principal  purpose  of  the 
proposed  changes  in  the  Federal  Rules  of  Evidence  is.  to  limit 
the  unnecessary  or  unduly  expensive  use  of  experts.  We  be- 
lieve that  this  proposal  represents  a  reasonable  attempt  to 
achieve  the  goals  of  restraining  the  expanding  use  of  expert 
witnesses  and  securing  the  just,  speedy  and  less  costly 
resolution  of  litigation. 

The  requirement  in  proposed  Rule  26(a)(2)  that 
experts  provide  a  detailed  report  about  their  expected 
testimony,  if  enforced  by  the  courts,  should  result  in  some 
reduction  to  the  need  to  take  depositions  of  expert  witness- 
es.  The  practical  benefit  of  this  approach  is  enhanced  by 
the  provision  in  proposed  Rule  26(a)(2)(C)  expressly  autho- 
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rizing  courts,  by  local  rule  or  orders  in  particular  case,  to 
alter  the  type  or  form  of  disclosure.   However,  the  rule 
should  specify  whether  or  not  drafts  of  these  required 
reports  are  discoverable.   There  are  substantial  arguments 
for  and  against  discoverability,  and  the  issue  should  be 
addressed  in  the  rule,  rather  than  left  for  case-by-case 
adjudication. 

We  suggest  the  following  modification  of  proposed 
Rule  32(a)(3)(D),  which  would  permit  the  use  of  the  deposi- 
tion of  an  expert  witness  without  having  to  establish  the 
expert's  unavailability.   Use  of  such  depositions  at  trial 
regardless  of  the  expert's  availability  is  appropriate 
provided  that  two  conditions  are  satisfied.   First,  the  party 
that  intends  to  use  the  deposition  at  trial  should  provide 
notice  before  the  deposition  of  that  intent.   Second,  any 
party  against  which  the  deposition  would  be  used  should  have 
an  opportunity,  within  the  time  provided  by  rule  or  by  order, 
to  take  a  discovejry  deposition  before  the  deposition  that  is 
expected  to  be  used  at  trial. 

These  conditions  are  necessary  because  the  relax- 
ation of  admissibility  of  expert  depositions  would  tend  to 
require  every  expert  deposition  to  be  conducted  as  a  de  bene 
esse  deposition.   With  witness  unavailability  eliminated  as  a 
requirement  for  admissibility,  a  party  that  deposes  the 
opposing  expert  would  be  exposed  to  use  of  the  deposition  at 
trial  at  the  sole  discretion  of  the  opposing  party.   The 
party  whose  expert  witness  has  been  deposed  —  at  the  oppo- 
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nent's  expense  —  might  be  willing  to  avoid  the  expense  and 
uncertainty  of  producing  the  witness  at  trial  by  using  the 
deposition.   AS  a  practical  matter,  <ag  tpgne  esse  depositions 
are  substantially  different  from  discovery  depositions.   The 
two  conditions  that  we  suggest  in  the  preceding  paragraph 
would  achieve  two  purposes:   they  would  give  the  parties 
fair  notice  that  the  deposition  should  be  conducted  as  a  dg 
bene  esse  deposition;  and  they  would  permit  the  opportunity 
for  discovery  of  the  expert  before  taking  the  deposition  in  a 
manner  suitable  for  use  at  trial. 
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Appendix  13. — Letter  From  Hon.  Butler  Derrick,  a  Represent- 
ative IN  Congress  From  the  State  of  South  Carolesta,  May 
12,  1993,  Transmitting  a  Letter  From  Ashley  B.  Abel,  Esq., 
Spartanburg,  SC,  May  3,  1993,  to  Hon.  William  J.  Hughes, 
Chairman 
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Subcommittee  on  Intellectual  Property  and 

Judicial  Administration 
207  Cannon  House  Office  Building 
Washington,  D.C.   20515 


•0]  ;. 


:'«22 


2'  ■  *oi«  S'«IIT   •»! 
••■I*   SC  39V01 
•03)  fl41-S9  7i 


121  flOIB.l  dwi^O  NC 

'30  M.'*  S'dllT 

C*ll«wooe    SC  39t*i 

•  031  223'«35' 


'-40O-343  «099 


Dear  Mr.  Chairman: 

Enclosed  for  your  review  la  a  copy  of  a  letter  I  have  received  from 
Ashley  Abel,  an  attorney  from  Spartanburg,  South  Carolina.   Mr.  Abel  objects 
to  the  amendments  to  the  Federal  Rules  of  Civil  Procedure  as  proposed  by  zir.e 
Supreme  Court.   I  ask  that  Mr.  Abel ' s  comments  be  made  a  part  of  your 
subcommittee' s  review  process  of  this  recommendation. 

Thantc  you  for  your  attention  to  this  matter. 

With  kindest  regards,  I  am 


Respec 


BUTLER  DERRICK 
Meir^^r  of  Congress 


D/wi 
Enclosure 


81-258  0-94-12 
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May  3,  1993 


Representative  Butler  Derrick 

United  States  House  of  Representatives 

Washington,  DC   20515 

Re:   Proposed  Changes  to  the  Federal  Rules  of  Civil  Procedure 

Dear  Rd^j^seiU^tlVfe  UeriTlCk: 

It  is  my  understanding  that  on  April  22,  1993,  the  U.S. 
Supreme  Court  forwarded  to  Congress  a  package  of  amendments  to  the 
Federal  Rules  of  Civil  Procedure.  These  amendments  will  take 
effect  on  December  1,  1993,  unless  Congress  takes  action  by 
November  1,  1993.  I  am  writing  to  express  my  strong  opposition  to 
some  of  these  amendments  and  to  ask  for  your  help  in  deleting  them. 

First,  these  amendments  substantially  change  Federal  Rule  of 
Civil  Procedure  No.  11.  Rule  11  is  the  rule  of  civil  procedure 
that  provides  federal  judges  the  authority  to  sanction  attorneys 
and/or  parties  who  abuse  the  processes  of  the  court  by  filing 
frivolous  claims  or  defenses,  by  making  arguments  that  are  clearly 
not  warranted  by  existing  law  or  other  facts,  or  who  use  the 
litigation  process  to  harass  or  cause  unnecessary  delay  or  cost  to 
other  parties.  The  proposed  amendment  to  Rule  11  would  take  much 
of  the  teeth  out  of  the. rule  by  limiting  the  situations  to  which 
the  rule  applies,  by  allowing  abusers  21  days  to  withdraw  any 
offending  pleading  and  avoid  possibility  of  sanctions,  and  by 
encouraging  the  use  of  nonmonetary  sanctions  or  penalties  paid  to 
the  court  rather  than  to  the  prevailing  party  as  compensation  for 
the  wrongdoer's  acts.  Most  tellingly,  a  Federal  Judicial  Center 
survey  s^^owed  that  80%  of  judges  believe  that  the  current  Rule  11 
should  be  retained  and  that  the  amendment  should  not  be  passed.  I 
strongly  urge  you  to  see  that  this  does  not  happen. 

Second,  the  proposed  amendments  to  the  discovery  process  would 
provide  for  the  mandatory  exchange  of  so-called  "core  information" 
between  parties  in  every  case.  Since  this  amendment  would  only  add 
another  layer  of  discovery  to  the  already  abundant  discovery 
devices  contained  in  the  rules,  it  would  do  nothing  to  shorten  or 
decrease  the  expense  of  litigation  and  do  much  to  add  a  further 
element  of  cost  and  delay  to  every  proceeding.  Therefore,  I 
strongly  oppose  these  amendments  as  well. 
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Please  let  me  know  your  thoughts  on  this  issue  as  soon  as 
possible.  I  trust  that  you  will  agree  that  these  amendments  are 
not  in  the  best  interest  of  the  judicial  processes  of  our  nation 
and  that  you  will  fight  to  prevent  them  from  being  enacted. 


I  remain. 


ABA : mrm 


P-/. 


Very  truly  yours, 

EDWARDS,  BALLARD,  BISHOP, 
STURM -^ CLARK  AND  KEIM,  P. A. 


Ashley  B/  Abel 


f 


\j^(  ^> 
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Appendix  14.— Letter  From  Hon.  William  J.  Hughes, 
Chairman,  to  Hon.  Butler  Derrick,  June  2,  1993 


M>«0«0  *MWM*t 


fCM>«i«  I  u.nwmt  ONf  HUNORfO  THIAO  CONGRCSS  ^^Z^/ 


Mai   irXAA  00/«M« 


Congress  of  the  lara'tcd  States 

i\imt  of  KcprcsottanDu 


L  M.    ««*»COMi 


"S^TiS^  COMMITTEE  ON  THE  JUDICIARY  ^T^^Z^^^ 

3138  fUrtuNM  Houfll  Ornci  Builoino 


rr  c  •eorr  »«SflM  WASHINGTON.  OC  206  I  ^-92  1  6 

lAMM  9«D 


June    2,     1993 


The  Honorable  Butler  Derrick 
U.  S.  House  of  Representatives 
221  Cannon  House  Office  Building 
Washington,  D.C.   20515 

Dear  Butler: 

I  want  to  thank  you  for  forwarding  to  me  Mr.  Ashley  Abel's  comaents 
on  the  proposed  changes  to  the  Federal  Rules  of  Civil  Procedure. 

The  Subcommittee  on  Intellectual  Property  and  Judicial 
Administration  will  hold  an  oversight  hearing  on  this  subject  on 
June  16,  1993,  and  I  will  enter  Mr.  Abel's  remarks  as  part  of  the 
record  of  that  hearing. 

Again,  thank  you  for  your  interest  in  this  important  matter. 

Since^i^y, 


illlam  J.  Hughes 
'Chairman 

Subcommittee  on  Intellectual  Property 
and  Judicial  Administration 

WJH : eov 
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Appendix  15.— Letter  From  Sam  C.  Pointer,  Jr.,  Chairman,  Ad- 
visory Committee  on  Civil  Rules,  Judicial  Conference  of 
the  United  States,  to  Hon.  William  J.  Hughes,  Chairman, 
June  25,  1993 


ROBERT  E.  KEETON 

CHAIRMAN 

PETER  Q  McCABE 
SECRETARY 


COMMITTEE  ON  RULES  OF  PRACTICE  AND  PROCEDURE 

OF  THE 

JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES 
WASHINGTON.  D.C.  20544 


do/< : 


i^'^JS 


June  25.  1993 


The  Honorable  William  J.  Hughes.  Chairman 
Subcommittee  on  Intellectual  Property 

and  Judicial  Administration 
Committee  on  the  Judiciary 
United  States  House  of  Representatives 
Washington.  DC  20515 

Dear  Mr.  Chairman: 


RECEIVED 

JUN2  9  1993 
Sub  on  Courts 


CHAIRMEN  OF  ADVISORY  COMMITTEES 

KENNETH  F  RIPPLE 
APPEUATE  RULES 


EOWARO  LEAW 
BANKRUPTCY  RULES 


SAM  C.  POINTER.  JR 
CIVIL  RULES 


WILUAM  TERRELL  HOOGES 
CRIMINAL  RULES 


RALPH  K.  WINTER.  JR 
EVIOCNCE  RULES 


Thank  you  for  the  opportunity  to  appear  before  the  Subcommittee  on  June  16.  19*^?. 
and  discuss  the  new  amendments  to  the  Federal  Rules  of  Civil  Procedure.  I  particularly 
appreciated  the  obvious  preparation  by  Subcommittee  members  and  the  thoughtful  questions 
that  focussed  attention  on  some  of  the  issues  of  most  concern  to  you  and  the  other  members 
of  the  Subcommittee. 

Enclosed  is  a  revision  of  my  prepared  remarks,  which  I  ask  be  substituted  in  the 
record  tor  the  draft  initially  submitted.  The  revision  merely  corrects  certain  grammatical 
and  typographical  errors. 

Before  responding  to  certain  additional  questions  from  the  Subcommittee  received 
after  completion  of  the  hearing.  1  would  like  to  make  a  few  general  obsenations. 

The  Subcommittee  heard,  in  abbreviated  fashion,  the  same  types  of  comments  which 
were  presented,  in  far  greater  detail,  to  the  .Advisory  Committee  over  a  period  of  man\ 
months.  That  a  majority  of  comments  criticized  some  portion  of  the  amended  rules  is.  ot 
course,  neither  surprising  nor  unusual.  .Members  of  Congress  are  well  aware  of  the 
phenomenon  that,  when  needed  reforms  are  transformed  into  specific  proposals  —  which 
often  must  balance  competing  interests  and  values  —  groups  with  special  interests  uill 
attempt  to  isolate  and  criticize  certain  portions  of  the  proposals  with  which  they  are 
displeased.  Nor  is  it  significant  that  most  of  the  oral  presentations  to  the  .Advison 
Committee  were  critical  of  some  portion  of  the  amendments:  indeed,  this  was  a  deliberate 
choice  hy  the  Advisory  Committee,  which  in  its  hearings  was  not  attempting  to  "build  a 
record"  but  rather  to  better  understand  and  evaluate  the  objections  to  the  proposed 
amendments. 


Most  of  the  criticisms  heard  i/y  the  Subcommittee  were  ones  that,  from  the  matters 
previously  presented  to  the  Advisory  Committee.  I  was  able  to  anticipate  and  address.  .As 
earlier  indicated,  some  of  thesr  criticisms  are  not  frivolous  and.  indeed,  were  taken  seriously 
by  the  .Advi.>or\  Committee  ;:nd  Standing  Committee  in  developing  the  rules  ultsmateK 
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adopted  by  the  Supreme  Court.  It  should  be  emphasized,  however,  that  many  attorneys  and 
litigants,  typically  on  the  defense  side  of  litigation,  basically  are  concerned  that  the 
disclosure  rules  will  work  ...  and  on  occasion  to  their  disadvantage.  One  of  the  speakers 
before  the  Subcommittee  candidly  acknowledged  that  his  basic  objection  to  disclosure  was 
not  that  it  would  require  disclosure  of  information  not  subject  to  discovery,  generate 
disputes,  or  increase  costs,  but  rather  that  in  some  cases,  because  of  the  way  a  discovery 
request  is  phrased  by  an  adversary,  he  has  been  able  under  the  prior  rules  to  avoid  —  or 
at  least  delay  —  disclosing  information  needed  by  an  adversary  to  prepare  for  trial  or 
oppose  a  summary  judgment  motion.  This  concern  is  not  with  frivolous  litigation,  but  with 
the  loss  of  a  procedural  device  that,  like  common  law  pleading,  can  sometimes  be  used  to 
defeat  potentially  meritorious  litigation.  The  speaker's  candor  was  commendable,  and 
indeed  was  frequently  acknowledged  by  many  who  wrote  or  spoke  to  us  during  the  rule- 
making process.  The  Advisory  Committee,  however,  believes  that  this  approach  is 
inconsistent  with  the  aims  of  Rule  1  ("the  just,  speedy,  and  inexpensive  determination  of 
every  action")  and  is  not  required  by  our  adversary  system. 

Q4.  Should  the  Advisory  Committee  have  included  in  its  comments  an  indication  that 
the  disclosure  rules  are  not  intended  for  cases  like  Social  Security  reviews, 
bankruptcy  appeals,  and  similar  cases  decided  on  written  record? 

Yes,  and  in  fact  this  guidance  is  given  in  the  Committee's  Note  to  Rule  26(a)(1)  and 
to  Rule  26(0,  found  at  pp.  226  and  241  of  House  Document  103-74. 

Additionally,  at  a  meeting  of  Chief  District  Judges  for  all  of  the  districts,  held  in 
Washington  April  29-30,  1993,  I  discussed  this  matter  —  along  with  others  relating  to 
options  under  the  new  rules  —  and  highlighted  the  fact  that  each  court  should,  before 
December  1,  1993,  decide  which  cases  to  exempt  from  the  disclosure  requirements. 

I  plan  to  provide  in  writing  to  each  district  court,  well  in  advance  of  the  December 
1st  date,  additional  suggestions  concerning  their  options  under  the  new  rules.  The 
development  of  these  suggestions  is,  however,  complicated  at  the  present  time  by  the 
possibility  of  legislation  that  might  affect  the  type  of  action  the  courts  would  need  to  take 
in  order  to  make  their  choices  under  the  amended  rules  and  the  CJRA. 

Q5.  Do  you  expect  that  at  some  time  in  the  future  the  disclosure  process,  with  its 
emphasis  on  local  options,  will  be  re-examined  and  a  true  national  federal  rule 
would  be  adopted? 

Yes.  The  inclusion  of  broad  options  for  local  variations  should  be  viewed  as 
essentially  an  interim  measure,  needed  to  complement  the  mandates  of  the  CJRA  for  local 
experimentation  and  variants.  When  that  period  is  concluded,  I  would  expect  modifications 
in  the  federal  rules  to  be  developed  through  the  rule-making  process  which  would 
reestablish  more  uniform  national  procedures.   These  would  be  based  upon  an  analysis  of 
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the  experiences  —  successful  and  uiisuccessful  —  of  courts  under  their  local  expense  and 
delay  reduction  plans. 

This  approach  is  in  accord  with  the  CJRA.  Section  105(c)  of  Pub.  L.  101-650  calls 
for  the  Judicial  Conference  to  complete  by  December  31,  1995,  a  study  of  the  experiences 
of  20  districts,  and  then,  based  on  that  study,  to  "initiate  proceedings  for  the  prescription  of 
rules  implementing  its  recommendation,  pursuant  to  chapter  131  of  title  28." 

Q12.     What,  in  your  experience,  is  the  most  common  cause  of  discovery  abuse? 

I  believe  that  the  central  problem  is  the  excessive  number  and  length  of  depositions. 
Too  frequently,  counsel  act  as  if  every  possible  witness  must  be  formally  deposed  and  as  if 
every  possible  question  should  be  asked  during  the  deposition.  The  amended  rules  should 
go  a  long  way  in  remedying  this  abuse. 

A  close  second  is  excessive  and  inefficient  document  production.  The  amended  rules 
take  a  few  small  steps  that  may  help  to  correct  this  problem.  However,  I  confess  that  we 
have  been  unable  to  tind  a  good  answer  for  this  problem,  and  will  be  looking  closely  at  local 
plans  to  see  if  any  of  them  develop  better  solutions  that  might  be  incorporated  into  national 
rules. 

Q15.     Arc  Rule  II  questions  now  generally  court-initiated  or  adversary-initiated? 

The  great  majority  of  Rule  1 1  questions  have  been  initiated  as  a  result  of  a  party's 
motion,  rather  than  sua  sponte  action  by  the  court. 

The  19^)0  FJC  study  looked  at  Rule  II  activity  in  5  district  courts  covering  periods 
of  22  to  39  months.  For  the  periods  covered,  the  total  number  of  Rule  II  motions  or  sua 
sponte  orders  in  the  five  courts  was  1,264.  with  only  67  —  or  5%  —  of  these  being  sua 
sponte  orders. 

The  FJC  survey  of  federal  district  judges  conducted  in  November  1990  retlected  that 
69.2%  of  the  549  responding  judges  indicated  they  could  not  remember  i.ssuing  any  sua 
sponte  order  under  Rule  11  in  the  preceding  12  months.  It  might  be  noted,  however,  that 
over  two-thirds  of  them  indicated  that  they,  in  the  preceding  12  months,  advised  counsel  that 
a  particular  filing  might  lead  to  Rule  11  sanctions. 

Q.17     What  would  be  the  problem  in  deferring  the  disclosure  procedure  for  one  year  to 
study  the  impact  ol  disclosure  of  the  20  courts  subject  to  the  special  study? 

I  addressed  this  question  briefly  at  the  hearing,  but  some  additional  comments  might 
be  helpful. 

It  is  ver\'  important  that  the  neu  Rules  —  with  their  broad  authorization  for  local 
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variation  —  take  effect  on  December  1,  1993,  which  is  the  same  date  that  all  94  districts 
must  have  adopted  their  local  CJRA  plans.  It  is  also  important  that  further  changes  in  the 
national  rules  regarding  disclosure  not  be  considered  until  after  completion  of  the  study  of 
the  20  courts  due  by  December  31,  1995.  After  that  date,  consideration  of  further  changes 
will  be  appropriate  —  indeed,  is  mandated  under  the  CJRA  (see  question  5).  Proposals  at 
that  time  for  further  amendments  should  be  handled  through  the  regular  rule-making 
process,  which  enables  the  appropriate  committees  of  the  Judicial  Conference  to  draft  and 
publish  proposed  changes  and  then  provides  substantial  time  for  suggestions,  criticisms,  etc. 
to  be  made  by  the  bench,  bar,  and  public  to  these  committees.  Proposed  changes  would 
then  be  subject  to  scrutiny  by  the  Judicial  Conference,  sent  to  the  Supreme  Court,  and  if 
adopted  transmitted  to  Congress  with  the  7-month  delay  period  before  they  became 
effective.  Our  best  estimate  is  that  new  rules,  following  the  schedule  directed  under  the 
CJRA,  could  not  become  effective  until  December  1,  1998.  It  would  be  a  major  mistake 
to  short-cut  this  process  and  attempt  to  explore  these  difficult  questions  directly  with 
Congressional  committees,  without  the  extensive  prior  deliberation  provided  by  the  rule- 
making process.  This  is  particularly  true  because  the  Judicial  Conference  has  a  statutory 
mandate  to  consider  initiation  of  possible  rules  changes  after  December  31,  1995. 

It  was  for  these  reasons  that,  at  the  hearing,  I  indicated  that  legislation  deferring  or 
suspending  the  effective  date  of  the  disclosure  requirements  —  whether  for  one  year  or,  as 
the  ABA  suggests,  for  2  years  —  would,  in  my  opinion,  be  the  worst  course  of  action.  If 
Congress  is  unwilling  for  some  of  the  rules  to  take  effect  on  December  1,  1993,  as 
scheduled,  it  would  be  far  preferable,  in  my  opinion,  for  those  rules  to  be  rejected  at  this 
time,  rather  than  suspended  or  deferred  for  later  consideration  and  possible  modification 
by  Congress  outside  the  rule-making  proce.ss.  In  making  this  comment,  I  am  assuming,  of 
course,  that  any  such  rejection  would  be  accompanied  by  appropriate  statutory  language  or 
legislative  history  making  clear  that  this  action  would  not  impair  the  authority  of  districts 
to  adopt  such  procedures  under  their  local  CJRA  plans  or  preclude  possible  amendments 
relating  to  such  subjects  if  adopted  under  the  rule-making  process  after  the  experimentation 
period. 

Minority  Question:  Is  the  amendment  to  Rule  30(b)(4)  prompted  by  complaints  regarding 
the  cost  or  delay  involved  with  stenographic  depositions? 

No.  While  some  may  argue  that  video-taped  depositions  are  less  expensive  than 
stenographically-recorded  depositions,  this  is  a  matter  that  depends  upon  a  number  of 
factors,  such  as  the  availability  of  reporting  services,  the  place  where  depositions  will  be 
conducted,  and  the  likelihood  that,  after  a  deposition  is  taken,  a  written  transcript  will  be 
needed.  Nor  did  the  Advisory  Committee  receive  any  significant  criticism  of  the  time  taken 
by  court  reporters  in  providing  transcripts. 

The  purpose  of  the  amendments  is  to  provide  in  the  rules  some  safeguards  to  protect 
the  fairness  and  integrity  of  the  record  when  a  deposition  is  recorded  by  other  than 
stenographic  means  (rather  than  having  to  deal  with  these  matters  on  an  ad  hoc  basis);  to 


355 


assure  that  a  written  transcript  will  be  provided  to  the  court  and  other  litigants  when  a 
video-taped  deposition  is  used  at  trial;  and  to  eliminate  the  need  for  judicial  involvement 
regarding  the  method  of  recording  a  deposition  except  when  some  special  problem  arises 
that  merits  a  Rule  2()(c)  motion. 

Without  intending  any  criticism  of  the  services  provided  by  court  reporters  in 
recording  depositions,  I  would  like  to  comment  briefly  on  one  point  presented  orallv  at  the 
hearing  by  one  of  the  other  speakers.  The  point  was  made  that  court  reporters  provide  an 
essential  role  as  an  independent,  neutral  recorder  of  the  deposition.  This  same  point  could 
just  as  well  have  been  made  respecting  persons  who  videotape  a  deposition,  for  the  same 
rules  (Rule  28(c)  and  Rule  29)  prescribe  standards  regarding  the  independence  of  such 
persons. 

As  I  emphasized  at  the  hearing,  this  rule  does  not  in  any  way  affect  the  use  of  court 
reporters  to  record  trials  and  does  not  indicate  any  disaffection  by  the  judiciary  with  the 
recording  of  trial  proceedings  by  court  reporters,-^  In  this  connection,  it  may  be  noted  that 
another  Judicial  Conference  committee  within  the  last  two  weeks  has  concluded  that  the 
current  experimentation  with  video-taping  of  trials  in  lieu  of  a  stenographic  transcript  should 
not  be  extended,  and  that  the  ovenvhelming  majority  of  district  judges  have  continued  to 
have  proceedings  before  them  recorded  by  a  court  reporter  rather  than  by  adopting  the 
alternative  for  audio-recording  equipment. 

1  will  be  happy  to  respond  to  any  further  questions  the  Subcommittee  may  have  and, 
as  earlier  indicated,  stand  ready  to  work  with  your  staff  in  providing  technical  assistance 
should  —  which  I  hope  will  not  occur  —  legislation  be  pursued. 

Sincerely, 

■  / 

~  -       ^  ■  "  '      / 

Sam  C.  Pointer,  Jr.  / 

end:    Re\ision  of  Prepared  Remarks 


1.  It  in.iy  he  nolctl  iIkiI  \\\c\c  .irc  nim[n.lLiu\  sl;inci;irils  governing  ihc  eniplovincnt  bv  Icdcrjl  courts  of 
oirici;il  court  reporters.  Tliere  .iie  no  such  sl.uiil.irus  respecting  those  who  .ire  employed  hv  parties  to  transcribe 
a  deposilion.  Markel-pl.icc  coiisiilcr.ilions,  houc\cr.  have  generally  resulted  in  relati\clv  lew  incompetent  free- 
lance reporters  being  empli'V.a  in  record  depositions. 


r 
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Appendix  16. — Letter  From  Patricia  M.  Hynes,  Chair,  Commit- 
tee ON  Federal  Courts,  Association  of  the  Bar  of  the  City 
OF  New  York  (With  Attachments),  to  Hon.  William  J. 
Hughes,  June  23,  1993 


THE  ASSOCMTION  OF  THE  BAR 
OF  THE  CITY  OF  NEW  YORK 

42  WEST  44TH  STREET 
NEW  YORK   NY   10036-6«90 


COMMITTEE  ON  FEDERAL  COURTS 


PATRICIA  M   MYNES 

CHAIR 

ONE  PENNSYLVANIA  PLAZA 

49lh  FLOOR 

NEW  YORK    NY   10119 

12121  594-5300 

FAX  •  12121  86a-l229 


SANFOROP  OUM*irj 

SECRETARY 

ONE  PENNSYLVANIA  HLAJ 

■«»ln  FLOOH 

NEW  rORK  NY  11, lis 

12121394  5300 

FAX  •i212)S68  ii?2^ 


June  23,  1993 


VIA  FEDERAL  EXPRESS 


Hon.  William  J.  Hughes,  Chair 

House  Judiciary  Subcommittee  on  Intellectual 

Property  and  Judicial  Administration 
Room  207 

Cannon  House  Office  Building 
Washington,  DC   20515 

Re:   Congressional  Consideration  of  Proposed 
Amendments  to  the  Federal  Rules  of 
Civil  Procedure 

Dear  Congressman  Hughes: 

On  behalf  of  the  Committee  on  Federal  Courts  of  the 
Association  of  the  Bar  of  the  City  of  New  York,  I  wish  to  submit 
for  your  consideration  the  Association's  comments  regarding 
proposed  amendments  to  the  Federal  Rules  of  Civil  Procedure,  which 
were  transmitted  to  Congress  by  the  Supreme  Court  on  April  22. 

These  written  comments  were  previously  submitted  to  the 
Civil  Rules  Advisory  Committee  of  the  Judicial  Conference  when  it 
was  considering  this  package  of  amendments.  The  Association  also 
testified  before  the  Advisory  Committee  at  its  hearing  in  Atlanta 
on  February  19,  1992.  As  you  may  know,  we  contacted  Subcommittee 
staff  and  requested  to  testify  at  the  June  16  hearing  on  this 
matter.  We  were  informed  that  this  would  not  be  possible  but  that 
we  could  submit  written  comments  for  the  record  due  by  June  25. 
The  remainder  of  this  letter  updates  and  amplifies  our  earlier 
comments  and  is  submitted  with  them  for  the  record  of  the  hearing. 
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As  more  fully  described  in  the  enclosed  comments,  the 
Association  opposes  the  disclosure  and  discovery  changes  because: 

— The  disclosure  system  will  add  an  additional  layer  of 
discovery  and  pretrial  procedure  that  is  likely  to  increase  cost 
rather  than  streamline  litigation; 

— The  novelty  of  the  disclosure  scheme  presents 
opportunities  for  strategic  behavior  designed  to  delay  actions  or 
raise  an  opponent's  costs  rather  than  to  truly  illuminate  the 
issues  in  dispute; 

— To  have  any  chance  of  being  effective,  disclosure  must 
be  closely  supervised  by  trial  judges  or  magistrate  judges  who  are 
already  pressed  for  time  and  who  have  historically  been 
unenthusiastic  about  policing  the  existing  discovery  mechanism.  In 
our  view,  the  time  and  effort  of  the  bench  would  be  better  spent  in 
"riding  herd"  on  the  existing  system  with  which  attorneys  are 
familiar  rather  than  wading  into  a  new  arena  that  can  quickly  turn 
into  a  preliminary  round  of  litigation  activity  that  merely 
precedes  and  enlarges  upon  the  already  existing  discovery 
mechanism; 

— At  least  during  the  early  years  of  its  use,  the 
disclosure  system  v.-ould  be  subject  to  conflicting  interpretations, 
requiring  substantial  expenditures  of  judicial  time.  This  is 
inevitable  even  though  the  drafters  of  the  proposed  rules  have 
attempted  to  employ  concepts  and  language  already  in  use  in 
discovery; 

— Because  the  disclosure  system  is  linked  to  broadly 
worded  duties  set  forth  in  the  proposed  rule  rather  than  targeted 
inquiry  designed  specifically  for  the  case  by  one's  opponents, 
lawyers  and  litigants  responding  to  disclosure  will  be  more  likely 
to  evade  revealing  full  information  because  they  will  seek  a 
narrower  interpretation  of  the  disclosure  requirements  than  is 
possible  under  the  discovery  mechanism.  Consequently,  disclosure 
without  discovery  holds  potential  for  injustice.  Most  lawyers  will 
deal  with  this  problem  by  conducting  discovery  on  top  of 
disclosure; 

--The  disclosure  ::iechanism  creates  obvious  tensions  with 
the  lawyer's  ethical  duty  to  represent  a  client  zealously  under  our 
existing  adversary  system  of  justice.  If  the  federal  courts  are  to 
modify  the  adversary  model,  this  should  only  occur  as  part  of  a 
comprehensive  and  integrated  reform  effort.   Amending  part  of  the 
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federal  rules  to  attempt  to  make  fact-gathering  less  adversarial 
will  not  work  well  and  will  create  occasional  injustices, 
particularly  if  the  lawyers  and  clients  have  differing  or 
idiosyncratic  notions  of  their  rights  and  responsibilities. 
Although  some  of  this  tension  already  exists  under  the  current 
discovery  system,  mandatory  disclosure  will  exacerbate  the  problem. 
Discovery  requires  only  that  lawyers  respond  fairly  to  pointed 
inquiry.  Mandatory  disclosure  would  require  lawyers  to  do  some  of 
the  thinking  for  their  opponents. 

— Making  mandatory  disclosure  part  of  the  Federal  Rules 
is  particularly  unwise  at  this  time.  As  you  know,  in  1990  Congress 
enacted  the  Civil  Justice  Reform  Act,  which  requires  each  of  the  94 
federal  judicial  districts  to  in  effect  experiment  with  discovery 
reform  as  part  of  the  Delay  and  Expense  Reduction  Plans  that  each 
district  must  file  by  the  end  of  this  year.  Although  many  of  the 
Plans  already  adopted  provide  for  some  variant  of  disclosure,  many 
do  not.  By  comparing  the  experiences  of  the  various  districts,  the 
Judicial  Conference  and  Congress  can  during  the  next  few  years  come 
to  a  more  reasoned  assessment  of  what  works  and  what  does  not  work 
in  the  continuing  effort  to  improve  the  speed,  efficiency,  and 
quality  of  civil  litigation. 

Although  there  have  been  two  significant  changes  in  the 
disclosure  rule  since  the  Association  originally  commented,  they  do 
not  in  our  view  rectify  the  serious  problems  of  the  proposed 
disclosure  rule.  First,  the  most  recent  Proposed  Amended  Rule  26 
before  your  Subcommittee  allows  district  courts  to  opt  out  of 
disclosure  by  local  rule.  Although  this  helps  to  alleviate  our 
concerns  about  the  clash  between  disclosure  and  the  CJRA,  it 
nonetheless  creates  an  unacceptable  inertia  that  works  to  prompt 
many  federal  district  courts  to  accept  disclosure  even  though  their 
CJRA  plans  rejected  it.  Second,  the  disclosure  obligations  would 
be  triggered  only  when  a  claim  is  "pleaded  with  particularity," 
borrowing  the  phraseology  of  current  Fed.  R.  Civ.  P.  9(b),  which 
requires  fraud  to  be  pleaded  with  particularity.  Unfortunately,  as 
evidenced  by  cases  arising  under  Rule  9(b),  one  court's 
particularity  can  be  another  court's  vagueness.  See  Charles  Alan 
Wright  &  Arthur  Miller,  Federal  Practice  and  Procedure  §§  1297, 
1298  (Supp.  1992) (citing  and  describing  cases  illustrating  range  of 
judicial  views  as  to  what  constitutes  sufficient  particularity) . 
As  a  result,  some  uncertainty  and  confusion  is  inevitable. 

The  Association's  main  misgivings  about  the  proposed 
amended  rules  concern  disclosure.  However,  we  also  are  concerned 
about   the   proposed   presumptive   limits   on   the   number   of 
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interrogatories  and  depositions,  particularly  depositions. 
Proposed  Amended  Rule  30  would  establish  a  presumptive  limit  of  10 
depositions.  This  proposal  would  enable  parties  to  hide 
information  or  delay  litigation  by  refusing  to  produce  germane 
witnesses  so  that  opponents  would  exhaust  their  presumptive  quota 
of  discovery,  thus  sparking  additional,  wasteful  motion  practice. 
All  of  the  burden  of  going  to  court  for  relief  in  such  instances 
would  fall  upon  the  party  seeking  information,  a  result  we  find 
troubling.  There  is  no  evidence  to  suggest  that  overdiscovery  is 
more  prevalent  than  stonewalling.  Both  forms  of  discovery  abuse 
are  blameworthy.  However,  presumptive  limits  on  discovery,  which 
can  only  be  overridden  when  a  party  shoulders  the  additional 
expense  of  making  a  motion  to  the  court,  err  towards  permitting 
stonewalling  and  the  development  of  less  information. 

Although  the  Association  would  have  rewritten  Fed.  R. 
Civ.  P.  11  differently  than  did  the  Advisory  Committee,  we  are  on 
the  whole  satisfied  with  the  changes,  particularly  the  change  made 
by  the  Judicial  Conference  so  that  a  federal  judge  is  not  required 
to  impose  a  sanction  for  every  violation  of  the  Rule,  no  matter  how 
trivial  or  debatable.  Existing  Rule  11  has  proved  problematic  and 
requires  alteration.  We  thus  urge  Congress  not  to  interfere  with 
the  pending  change  to  Rule  11. 

Other  than  the  points  noted  above  and  in  our  enclosed 
comments,  the  Association  has  no  dispute  with  the  proposed  pending 
Civil  Rules  amendments. 

In  addition,  I  would  like  to  correct  an  unfortunate 
misconception  pronoted  by  some  advocates  of  the  amendments,  who 
have  characterized  the  proposed  "disclosure"  mechanism  and 
discovery  changes  as  benign  reforms  opposed  by  a  self-interested 
bar.  See,  e.g. ,  Richard  B.  Schmitt,  "Lawyers  Unite  Against  Plan  to 
Speed  Suits,"  Wall  Street  Journal  (June  8,  1993)  at  Bl  ("Lawyers  of 
all  stripes  are  coming  together  in  the  name  of  a  major  legal-reform 
proposal--to  kill  it").  This  portrayal,  in  addition  to  being 
cynical,  is  dramatically  inaccurate. 

The  organized  bar  has  not  overwhelmingly  opposed  the 
proposed  new  disclosure  rules  because  we  expect  them  to  reduce  our 
ability  to  extract  fees  from  hapless  clients.  Rather,  our 
Association  opposes  these  changes  because  we  expect  them  to  create 
additional  litigation  "busywork"  that  increases  client  costs  with 
no  discernable  benefit  and  significant  risk  that  the  new  rules 
would  be  used  to  delay  and  obfuscate  the  resolution  of  disputes. 
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Although  some  advocates  of  the  rules  change  argue  that  the  bar's 
perspective  results  only  from  self-interest,  this  view  is  refuted 
by  the  dissent  against  disclosure  of  Justices  Scalia,  Thomas  and 
Souter,  who,  as  lifetime  judicial  appointees  unlikely  to  enter 
private  practice,  obviously  have  no  financial  self-interest  in  this 
matter. 

Most  important,  I  want  to  stress  that  as  a  bar 
association  we  strive  to  ensure  that  our  public  interest  activity 
is  divorced  from  the  more  narrow  concerns  of  our  own  pocketbooks  or 
those  of  our  clients.  When  acting  as  the  Association,  whose  19,000 
members  have  a  diverse  array  of  practices,  clients,  and  personal 
political  preferences,  our  only  client  is  the  public  interest  in  an 
effective  justice  system.  Over  the  years,  I  believe  any  reasonable 
observer  would  concur  that  we  have  largely  achieved  that  goal  and 
acted  as  an  expert  policy  organization  rather  than  a  narrow  trade 
group.  It  is  on  behalf  of  the  public  interest  that  we  have 
criticized  the  proposed  disclosure  and  discovery  changes. 

I  close  by  urging  Congress  not  to  shrink  from  exercising 
its  right  to  police  federal  court  rulemaking.  Recently,  one 
scholar  described  the  proposed  disclosure  rules  as  lacking 
persuasive  empirical  support  and  being  the  product  of  relatively 
unguided  Advisory  Committee  and  Judicial  Conference  discretion. 

See  Laurens  Walker,  A  Comprehensive  Reform  for  Federal Civil 

Rulemaking,  61  Geo.  Wash.  L.  Rev.  455,  460-63  (1993).  Although 
still  largely  a  proponent  of  judicially  led  rulemaking.  Prof. 
Walker  found  the  current  situation  sufficiently  distressful  that  he 
advocated  a  major  revision  of  the  rulemaking  process,  requiring 
administrative  agency-like  explanations  and  justifications  for  any 
rules  changes. 

The  Association,  of  course,  takes  no  position  on  reform 
of  the  Rules  Enabling  Act  at  this  time.  However,  we  note  that  the 
traditional  wide  discretion  accorded  to  the  Advisory  Committee,  the 
Standing  Committee,  and  the  Judicial  Conference  (with  minimal 
review  by  most  members  of  the  Supreme  Court)  has  historically  not 
been  problematic  when  it  reflects  the  consensus  of  the  legal 
profession.  But  when  rulemakers  advocate  changes  opposed  by  an 
overwhelming  majority  of  the  legal  profession  without  field  testing 
of  the  proposed  amendments,  this  may  work  considerable  mischief. 
Ten  years  ago,  Rule  11  was  amended  without  sufficient  public 
comment  or  reflection.  Today,  we  are  forced  by  adverse  experience 
to  revise  Rule  11.  Congress  should  prevent  the  same  mistakes  in 
the  context  of  disclosure.  The  rights  of  litigants  are  too 
important  to  keep  "learning  the  hard  way"  in  such  matters. 
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Please  do  not  hesitate  to  contact  me  or  the  Association 
should  you  or  your  staff  have  questions  or  desire  additional 
information. 

The  Association  appreciates  the  care  and  oversight  of 
Congress  in  this  matter. 

Respectfully, 

.   .       -  ■   '   ^    ■■  .•   ■  ^-  y 

Patricia  M.  Hynes,  Chair, 
Committee  on  Federal  Courts 
-Association  of  the  Bar 

of  the  City  of  New  York 


PMH/cpl 
Enclosure 
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November  19,  1991 

The  Honorable  Robert  Keeton,  Chair 
Committee  on  Rules  of  Practice  and  Procedure 
Judicial  Conference  of  the  United  States 
Administrative  Office  of  the  United  States  Courts 
1120  Vermont  Avenue 
Washington,  DC   20544 

Re:   Proposed  Amendments  to  Federal  Rules  of  Civil  Procedure 
Dear  Judge  Keeton: 

In  response  to  the  Rules  Committee's  Call  for  Comments 
regarding  the  August  1991  Proposed  Amendments  to  the  Federal  Rules 
of  Civil  Procedure  and  the  Federal  Rules  of  Evidence,  the  Committee 
on  Federal  Courts  (the  "Committee")  of  the  Association  of  the  Bar 
of  the  City  of  New  York  submits  its  comments. 

As  you  may  know,  the  Association  has  more  than  19,000  members, 
primarily  in  the  New  York  City  metropolitan  area,  drawn  from  law 
firms  of  varying  size  and  types  of  practice.  It  also  includes 
prosecutors  and  other  lawyers  employed  by  government,  legal  aid 
lawyers,  law  professors,  and  judges.  In  short,  the  Association  is 
a  diverse  group  whose  members'  assessments  are  informed  by  their 
varying  practice  experience.  The  Committee  mirrors  this  diversity 
in  its  composition.  Although  undoubtedly  sensitive  to  the  daily 
problems  confronting  working  lawyers,  neither  the  Committee  nor  the 
Association  attempts  to  serve  as  a  representative  of  an  interest 
group.  Rather,  the  Committee  and  Association  work  to  improve  the 
quality  of  our  legal  system  through  educational  programs, 
legislative  reform  efforts,  continuing  study  of  law  in  action,  and 
comments  like  the  following. 

This  commentary  will  address  the  Proposed  Amendments  seriatim. 
Rule  1 

The  Committee  supports  the  proposed  change. 
Rule  11 

Proposed  Amended  Rule  11  reflects  admirable  efforts  by  the 
Rules  Committee  and  the  Advisory  Committee  on  the  Federal  Civil 
Rules  ("Advisory  Committee")  to  come  to  grips  with  the  most  vexing 
civil  rule  of  the  1980s.  Since  its  revision  in  1983,  Rule  11  has 
been  at  the  vortex  of  a  "litigation  explosion"  regarding  sanctions. 
In  responding  to  the  Advisory  Committee's  1990  Call  for  Comments, 
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the  Ccnnictae  joined  a  chorus  of  the  profession  critical  of  many 
aspects  of  Rule  11  and  proposing  several  changes  in  the  Rule.' 

In  addition,  the  Conmittee  proposed  an  oranibus  sanctions  rule 
governing  abusive  litigation  conduct  that  would  serve  as  a 
substitute  for  current  Rules  11,  26(g)  ,  37(b)  (2)  (E)  and  56(g)  .  The 
Committee  reiterates  its  earlier  comments  and  renews  its  call  for 
a  consolidation  of  civil  sanctions  in  a  rule  approximating  that  set 
forth  in  Appendix  A  to  these  comments  (attached) . 

The  Rules  Committee  appears  to  have  rejected  the  concept  of 
a  consolidated  sanctions  rule  and  instead  is  considering  possible 
further  amendment  to  "make  the  sanctions  provisions  in  Rules  26  and 
37  the  exclusive  basis  for  sanctions  involving  discovery  motions 
and  papers."'  In  our  view,  such  disaggregation  would  be  unwise. 
One  troublesome  aspect  of  civil  sanctions  practice  has  been  its 
inconsistency.  Rule  11  has  seen  explosive  growth  while  discovery 
sanctions  are  rarely  imposed  at  a  time  when  most  attorneys  believe 
there  is  at  least  as  much  discovery  abuse  as  there  are  frivolous 
pleadings  and  motions.  By  making  Rules  26  and  37  the  exclusive 
basis  for  discovery  sanctions,  the  Rules  Committee  would  only 
exacerbate  this  trend. 

The  practical  effect  of  such  unbundling  would  be  to  make 
discovery  sanctions  even  more  of  a  rarity  while  pleadings  and 
motions  would  remain  relatively  common  sanction  targets,  even  under 
the  Proposed  Amended  Rule  11.  Although  critics  of  Rule  11  might 
approve  because  there  would  thus  be  some  net  decline  in  sanction 
orders  generally,  the  Committee  is  troubled  by  any  move  that  would 
increase  the  asymmetry  attending  federal  practice.  Frivolous  or 
abusive  discovery  conduct  should  be  placed  under  at  least  as  much 
fire  as  frivolous  or  abusive  pleadings  and  motions.  We  renew  our 
call  for  a  consolidated,  omnibus  sanctions  rule  such  as  the  draft 
set  forth  at  the  conclusion  of  Appendix  A. 

Regarding  the  particulars  of  Proposed  Amended  Rule  11,  there 
is  much  to  commend.  We  applaud  the  Standing  Committee  and  the 
Advisory  Committee  for  making  substantial  strides  toward 
accommodating  the  legal  profession's  criticisms  of  Rule  11. 
Nonetheless,  the  suggested  new  rule  continues  to  contain  several 
troublesome  provisions  that  must  be  altered  if  the  proposed  new 
rule  is  to  constitute  a  genuine  improvement  over  current  Rule  11. 


'  See  Committee  on  Federal  Courts,  Comments  on  Federal  Rule 
of  Civil  Procedure  II  and  Related  Rules,  4  6  THE  RECORD  2  67 
(1991) (hereinafter  "Comments" ) . 

'  See  Committee  on  Rules  of  Practice  and  Procedure,  Proposed 
Amendments  to  the  Federal  Rules  of  Civil  Procedure  and  the  Federal 
Rules  of  Evidence  at  938  F.2d  CL,  CLXII  (August  1991) (hereinafter 
"Proposed  Amendments") . 


364 


Although  we  find  much  merit  in  the  alternative  Bench-Bar  Rule  11 
proposal  being  circulated  by  John  Frank,  Esq.  and  other  prominent 
attorneys,  for  purposes  of  clarity  we  favor  focusing  upon  the 
Advisory  Committee's  Proposed  Rule. 

The  "continuing  duty"  imposed  by  Proposed  Rule  11(b)  reflects 
a  troublesome  departure  from  current  Rule  11,  where  the  bulk  of 
authority  squarely  holds  that  Rule  11  duties  are  measured  as  of  the 
time  a  paper  is  filed  and  that  there  exists  no  continuing  duty  to 
revise  previously  submitted  papers  to  accord  with  Rule  11.^  We 
find  this  proposed  revision  an  unfortunate  departure  from  the  bulk 
of  Rule  11  jurisprudence.  In  our  view,  the  better  reasoned  cases 
and  the  ABA  have  rejected  a  continuing  duty  requirement  not  only 
because  it  is  the  best  technical  interpretation  of  Rule  11  but  also 
because  the  imposition  of  a  continuing  duty  under  Rule  11  would  be 
unwise  policy. 

Lawyers  and  litigants  saddled  with  a  continuing  duty 
requirement  under  Rule  11  would  invariably  be  required  to  keep 
looking  over  their  figurative  shoulders  throughout  the  case  in 
order  to  protect  themselves  from  eleventh  hour  sanctions. 
Although,  it  may  be  true,  as  the  Advisory  Committee  suggests,  that 
dropping  or  modifying  frivolous  assertions  is  the  normal  behavior 
of  competent  and  ethical  counsel,  this  continuing  revision 
throughout  the  course  of  litigation  usually  occurs  informally.  If 
Rule  11 's  text  imposes  a  continuing  duty,  counsel  may  well  feel, 
in  order  to  protect  themselves,  that  they  must  engage  in 
unnecessary  and  wasteful  remedial  activities  such  as  amending 
papers  and  otherwise  protecting  their  flanks  through  additional 
documentation.  This  would  be  a  most  odd  result  in  light  of  the 
Advisory  Committee's  obvious  concern  over  reducing  Rule  11 
satellite  litigation  and  Rule  11  costs  in  general. 

For  example,  one  might  argue  that  imposing  a  continuing  duty 
would  force  defense  counsel  to  streamline  boilerplate,  blunderbuss 
form  answers  that  raise  a  host  of  often-inapplicable  affirmative 


'  See  American  Bar  Association  Section  of  Litigation, 
Standards  and  Guidelines  for  Practice  Under  Rule  11  of  the  Federal 
Rules  of  Civil  Procedure.  121F.R.D.  101,  112-13  (1988) (hereinafter 
"ABA  Standards") .  See,  e.g. .  Dahnke  v.  Teamsters  Local  No.  695, 
906  F.2d  1192,  1200  (7th  Cir.  1990);  Presiding  Bishop  of  the 
Church  of  Jesus  Christ  of  Latter  Day  Saints  v.  Associated 
Contractors,  87"  F.2d  938,  943  (11th  Cir.  1989),  cert,  denied.  110 
S.Ct.  1133  (1990);  Thomas  v.  Capital  Securities  Servs.,  836  F.2d 
866,  874-75  (5th  Cir.  1988)  (en_banc)  .  But  see  Anderson  v.  Beatrice 
Foods,  900  F.2d  388,  393  (1st  Cir),  cert,  denied.  Ill  S.Ct.  233 
(1990);  Blue  v.  United  States  Dep't  of  the  Army,  914  F.2d  525,  544- 
46  (4th  Cir.  1990),  cert,  denied.  Ill  S.Ct.  1580  (1991) (although 
unclear  on  the  point,  court  suggests  it  read  Rule  11  as  imposing 
a  continuing  duty) . 
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defenses  and  make  repetitive  clains  that  defendant  lacks  sufficient 
infor:nation  to  admit  or  deny  allegations  in  the  complaint. 
Although  we  agree  that  modernizing  and  correcting  such  vague  and 
imprecise  answers  would  constitute  optimal  litigation  conduct 
(putting  aside  that  in  an  ideal  world  such  a  pleading  should  not 
have  been  filed  in  the  first  place) ,  it  is  of  little  or  no  benefit 
to  the  plaintiff,  who  will  know  full  well  from  discovery  which 
avenaents  are  seriously  contested  and  which  affirmative  defenses 
will  actually  be  raised  at  trial. 

Against  this  negligible  benefit  must  be  weighed  more  serious 
costs:  the  possibility  of  late-breaking  Rule  11  sanctions  for  the 
mere  "housekeeping"  errors  of  a  party  that  do  not  evidence 
significant  misconduct.  Under  the  continuing  duty  standard  of 
Proposed  Amended  Rule  11,  for  example,  plaintiff  could  raise  and 
prove  a  Rule  11  violation  because  the  defendant  did  not  solidify 
waffling  responses  or  drop  inapplicable  affirmative  defenses. 
Once  detected,  of  course,  this  sort  of  technical  but  not  very 
serious  Rule  11  "violation"  would  require  the  court  to  sanction  the 
defendant.  A  scenario  like  this  could  thus  impose  substantial 
collateral  costs  for  no  real  litigation  benefit. 

Furthermore,  truly  egregious  continuing  conduct  will 
ordinarily  result  in  the  submission  to  the  court  of  an  offending 
paper  later  in  the  litigation,  thus  triggering  Rule  11  even  if  Rule 
11  lacks  the  continuing  duty  language.  As  drafted,  the  continuing 
duty  requirement  thus  presents  the  worst  of  both  worlds:  it 
catches  relatively  few  instances  of  abusive  conduct  that  would  not 
already  be  within  the  ambit  of  the  Rule  but  imposes  significant 
costs  upon  all  lawyers  and  litigants. 

Perhaps  more  important,  a  continuing  duty  requirement  may 
increase  the  unfortunate  tendency  of  some  courts  to  view 
unsuccessful  claims  or  assertions  as  frivolous.  A  court  may  find 
a  claim  marginal  but  is  constrained  to  find  no  Rule  11  violation 
when  forced  to  measure  counsel's  decision  to  proceed  under  the 
"snapshot"  rule  of  reference  to  counsel's  knowledge  at  the  time  of 
filing.  When  permitted  to  consider  additional  information  and 
intervening  factors,  trial  courts  will  have  more  opportunity  to 
deem  frivolous  the  claims  they  regard  as  marginal.  They  will, 
invariably,  err  on  occasion  and  appellate  review  will  not  cure  all 
such  errors  owing  in  large  part  to  the  liberal  "abuse  of 
discretion"  standard  of  appellate  review  for  Rule  11.  If  the  aim 
of  Proposed  Amended  Rule  11  is  to  bring  restraint  to  Rule  11 
practice,  this  augers  in  favor  of  fincing  no  Rule  11  violation  in 
close  cases.  A  continuing  duty  requirement  works  against  these 
goals  but  provides  little  benefit. 

We  are  also  vitally  concerned  that  any  continuing  duty 
requirement  not  become  a  trap  for  the  unwary  or  a  means  by  which 
courts  may  punish  lawyers,  parties,  or  claims  it  has  come  to 
dislike.    At  a  minimum,   if  the  continuing  duty  language  is 
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retained,  Proposed  Rule  11(b)  rausr  be  hamonized  with  Rule  15(b) 
which  states  that  issues  implicitly  tried  shall  be  deemed  raised 
by  the  pleadings,  and  Rule  16(e)  which  provides  that  pretrial 
orders  control  the  subsequent  course  of  the  action.  These  rules 
stand  for  the  proposition  that  the  most  recent  statements  or 
conduct  in  litigation  pre-empt  earJrier  statements  in  the  pleadings. 
Good  faith,  legitimate  shifts  in  emphasis  or  position  are  hardly 
uncommon  events  in  litigation  because  counsel  frequently  )cnow  far 
less  about  the  case  at  the  pretrial  stage  than  after  discovery  and 
interaction  with  the  opposition. 

In  a  similar  fashion,  a  lawyer  should  not  be  placed  at  risk 
from  Proposed  Amended  Rule  11(b)  when  his  or  her  claim,  defense, 
request,  demand,  objection,  contention,  or  argument  targeted  by  a 
sanction  motion  was  originally  in  compliance  with  Rule  11  and  has 
implicitly  been  dropped  or  has  not  been  seriously  litigated  by  the 
parties.  In  our  view,  a  contention  has  not  been  "maintained"  in 
such  circumstances.  However,  the  Proposed  Rule  suggests  that  any 
failure  to  withdraw  the  offending  assertion  violates  Rule  11.  At 
the  very  least,  some  further  protection  for  attorneys  should  be 
added  to  the  Proposed  Rule  either  by  specific  new  language  or  a 
strong  admonition  in  the  Committee  Note  that  courts  must  not  use 
the  continuing  duty  standard  to  engage  in  the  judicial  equivalent 
of  "Monday  morning  quarterbacking. "' 

Proposed  Rule  11(b)  and  (c)  also  present  an  interpretative 
question  of  substantial  concern.  Although  the  text  does  not  appear 
to  require  it,  some  commentators  appear  to  have  read  the  proposal 
as  requiring  that  counsel  specifically  denominate  whether  they 
assert  that  legal  positions  are  "warranted  by  existing  law"  or 
instead  based  on  a  "nonfrivolous  argument  for  the  extension, 
modification,  or  reversal  of  existing  law  or  the  establishment  of 
new  law."'  Apparently,  this  view  results  from  the  Draft  Committee 
Note  statement  that  "the  revised  rule  places  equal  emphasis  on  the 
duty  of  candor  [as  well  as  on  the  duty  to  'stop-and-think' ]  before 


*  The  current  draft  Committee  Note  appears  to  support  this 
view  by  suggesting  that  a  party  must  abandon  a  frivolous  position 
either  through  amendment  or  "at  a  pretrial  conference"  f Proposed 
Amendments  at  938  F.2d  at  CLXX^/I)  .  However,  if  the  continuing  duty 
language  is  retained,  this  aspect  of  Rule  11  practice  should  be 
addressed  in  greater  detail. 

'  See,  e.g. .  J.  Frank,  J.  Napolitano  &  J.  Resnik,  Comments  on 
the  Proposed  Changes  in  the  Federal  Rules  of  Civil  Procedure  (Rev. 
ed.  Oct.  9,  1991) (hereinafter  "Frank,  et  al.");  New  York  State  Bar 

Association,  Commercial  and  Litigation  Section,  CoTnments  on the 

Advisory  Committee  and  Bench-Bar  Proposals  to  Amend  Rule  11  of  the 
Federal  Rules  of  Civil  Procedure  (October,  1991) (hereinafter  New 
York  State  Bar  Comments) . 
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submitting  a  caper  to  the  court.'"  The  terra  duty  of  candor  to  some 
observers  connotes  a  recmirement  that  lawyers  clearly  label  whether 
their  contentions  are  "existing  law"  or  "law  reform"  arguments. 
Conseouently,  some  obser/ers  fear  that  proposed  revisions  to  Rule 
11  would  reinstate  and  codify  the  trial  court  opinion  in  Golden 
Eagle  Distributing  Corp.  v.  Burroughs'  rather  than  endorsing  the 
Ninth  Circuit's  refusal  to  impose  such  a  requirement.'  We  agree 
that  Rule  11  should  not  require  counsel  to  "flag"  their  legal 
arguments  with  bright  lights  and  ironclad  specificity.  However, 
we  do  not  read  either  the  text  of  Proposed  Amended  Rule  11  or  the 
Draft  Committee  Note  as  dictating  such  a  result.'  The  Advisory 
Committee  should  clarify  the  intent  of  the  revision  regarding 
"argument  identification"  requirements. 

Proposed  Amended  Rule  11(b) (1)  is  unobjectionable  except 
insofar  as  it  overlooks  an  opportunity  to  clarify  practice  under 
the  "improper  purpose"  prong  of  Rule  11.  As  the  Rules  Committee 
is  aware,  there  exists  something  of  a  split  among  courts  on  the 
issue  of  whether  an  objectively  meritorious  paper  (i-e.  ,  one 
adequately  grounded  in  fact  and  warranted  by  law)  can  nonetheless 
violate  Rule  11  if  it  is  filed  for  an  improper  purpose.  Several 
courts  have  found  such  pacers  sanctionable, '"  a  view  endorsed  by  the 
ABA  Litigation  Section.''  Other  courts  have  viewed  objectively 
meritorious  papers  as  insulated  from  Rule  11  notwithstanding  any 
improper  purpose  of  the  filing  party  or  counsel."   The  Committee 


*  See  938  F.2d  at  CLXXV. 

'  103  F.R.D.  124,  127  (N.D.Cal.  1984),  rev ' d .  801  F.2d  1531 
1539  (9th  Cir.  1986) . 

*  Irrespective  of  whether  it  is  right  or  wrong  on  the  merits, 
the  appellate  court's  Golden  Eagle  opinion  was  greeted  with  a  sigh 
of  relief  by  practitioners,  who  viewed  the  district  court  as 
improperly  expanding  Rule  11  and  placing  too  many  additional 
burdens  on  counsel. 

'  In  context,  it  seems  to  us  that  the  Draft  Committee  Note 
was  referring  to  the  continuing  duty  requirement  of  Proposed 
Amended  Rule  11  rather  than  any  implicit  requirement  of  arg\:ment 
identification. 

'"  See,  e.g. .  Brown  v.  Federation  of  State  Medical  Bds. ,  830 
F.2d  1429  (7th  Cir.  1987);  Robinson  v.  National  Cash  Register  Co., 
808  F.2d  1119,  1130  (5th  Cir.  1987). 

"   See,  ABA  Standards.  121  F.R.D.  at  121  (1988). 

''  See,  e.g. .  Rachel  v.  Banana  Republic,  Inc.,  831  F.2d  1503, 
1508  (9th  Cir.  1987);  Oliveri  v.  Thompson,  803  F.2d  1265,  1275  (2d 
Cir.  1986) ,  cert,  denied  sub,  nom.  Suffolk  Co.  v.  Graseck.  480  U.S. 
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favors  the  ABA  position  and  views  the  amending  of  Rule  11  as  an  apt 
time  to  clarify  the  matter  through  brief  discussion  in  the  Advisory 
Committee  Notes. 

Proposed  Amended  Rule  11(b)(2)  makes  a  positive  contribution 
by  replacing  the  "good  faith  argument"  for  law  reform  with  the  term 
"nonfrivolous  argument."  This  advances  Rule  11 's  aspiration  to 
objective  rather  than  subjective  standards  governing  sanctions 
practice  and  brings  greater  consistency  to  the  prongs  (fact,  law, 
law  reform,  improper  purpose)  upon  which  sanctions  may  be  imposed. 
Unfortunately,  the  Committee  Note  provides  no  guidance  regarding 
the  definition  of  "nonfrivolous"  in  this  context.  Adopting  the 
"grounded  in  fact/warranted  by  law"  definition  of  frivolousness 
found  elsewhere  in  current  Rule  11  is  not  ideal  because  of  the 
differing  nature  of  law  reform  arguments.  Rather,  we  propose  that 
law  reform  arguments  as  well  as  arguments  based  on  existing  law  be 
deemed  "nonfrivolous"  whenever  they  could  gather  the  support  of  a 
significant  number  of  competent  and  well-informed  attorneys. 

For  example,  evidence  that  a  law  reform  argument  is 
nonfrivolous  within  the  meaning  of  Rule  11  would  include  support 
in  judicial  opinions  (including  dissents),  academic  commentary',  or 
the  positions  of  legal  organizations  (e.g. .  the  National  Bar 
Association,  state  bar  organizations,  city  bar  associations) .  In 
fact,  this  type  of  support  for  a  law  reform  argument  should 
constitute  a  virtual  safe  harbor  "proving"  that  the  argument  is 
nonfrivolous.  However,  the  converse  is  not  true.  The  absence  of 
objective  indicia  of  nonfrivolousness  does  not  imply  frivolousness. 
The  test  should  be  whether  a  significant  number  of  reasonable 
attorneys  would  find  the  argument  colorable  even  if  they  are 
unpersuaded  by  the  argument.  A  definition  of  nonfrivolousness 
along  these  lines  should  be  set  forth  in  the  Committee  Notes. 

The  rewording  of  the  fact  prong  of  the  rule  in  Proposed 
Amended  Rule  11  (b)  (3)  is  useful  in  its  explicit  recognition  of  the 
importance  of  discovery  for  the  establishment  of  many  claims.  In 
either  the  text  of  the  Proposed  Rule  or  the  Committee  Notes,  it 
would  be  useful  to  state  that  a  court's  primary  focus  in  assessing 
compliance  with  Rule  11  should  be  the  conduct  of  counsel  and 
parties  rather  than  the  resulting  product.  If,  for  example,  a 
lawyer  had  conducted  extensive  fact  investigation  and  legal 
research  but  asserted  a  claim  or  defense  viewed  as  unjustified  by 
even  a  large  majority  of  the  bench,  a  court  should  hesitate  to  deem 
this  a  violation  of  Rule  11,  even  if  it  finds  the  lawyer's  legal 
reasoning  as  applied  to  the  fac^s  to  fall  below  the  standard  of  the 
hypothetical  reasonable  attorney  so  long  as  the  claim  or  defense 
was  not  interposed  for  an  improper  purpose.  In  essence,  the 
lawyer's  conduct  is  reasonable,  clearly  so,  even  if  the  quality  of 
his  product  is  subject  to  dispute.   By  focusing  on  conduct  rather 


918  (1987). 
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than  product,  Rule  11  jurisprudence  would  encourage  careful 
lawyering  but  minimize  the  situations  in  which  sanctions  are 
awarded  merely  because  the  court  sees  things  differently  fron 
counsel . 

The  Committee  continues  to  believe  that  Rule  11  practice  would 
be  improved  if  the  Rule  were  discretionary  rather  than  mandatory, 
and  thus  disagrees  with  the  continuation  of  mandatory  sanctions 
contained  in  Proposed  Amended  Rule  11(c).  The  Committee  under- 
stands the  view  that  conduct  violative  of  Proposed  Amended  Rule  11 
is  likely  to  be  sufficiently  blameworthy  as  to  justify  mandatory 
sanction.  Nonetheless,  we  continue  to  believe  that  there  will 
remain  a  significant  number  of  Rule  11  cases  where  a  party  or 
lawyer  is  in  violation  of  the  Rule  but  has  not  acted  in  a 
reprehensible  way.  Requiring  Rule  11  sanctions  in  such  cases  seems 
unjust.  When  the  Rule  is  mandatory,  courts  are  often  tempted  to 
conclude  in  error  that  there  is  no  violation  in  order  to  avoid  this 
unfairness.  Thus,  a  mandatory  Rule  11  does  not  guarantee  a 
consistently  applied  Rule  11.  In  addition,  a  court  retains 
substantial  discretion  in  selecting  a  sanction.  All  of  these  trial 
court  prerogatives  are  reviewed  under  the  relatively  lenient  "abuse 
of  discretion"  standard.  In  short,  practice  under  even  the 
Proposed  Amended  Rule  11  will  likely  continue  to  be  characterized 
by  individual  judicial  variance.  Under  these  circumstances,  the 
Committee  prefers  that  such  variance  be  openly  acknowledged  through 
a  discretionary  standard  rather  than  masked  through  the  mandatory 
language. 

The  Committee  otherwise  agrees  with  the  language  of  Proposed 
Rule  11(c),  particularly  its  express  recognition  that  Rule  11 
targets  must  have  adequate  notice  and  a  reasonable  opportunity  to 
be  heard.  The  Committee  also  endorses  Rule  11(c) 's  overruling  of 
Pavelic  &  LeFlore  v.  Man/el  Entertainment  Group. '^  which  limited 
Rule  11  liability  only  to  lawyers  who  physically  signed  an 
offending  paper. 

The  Committee  also  generally  approves  of  the  "safe  harbor" 
provisions  of  Proposed  Rule  11(c)(1)(A)  which  provide  a  21-day 
opportunity  for  a  warned  target  of  a  prospective  Rule  11  motion  to 
withdraw  the  offending  item  and  avoid  sanctions.  However,  a 
substantial  portion  of  the  Committee  views  this  as  too  safe  a 
harbor.  If,  for  example,  a  claimant  has  made  baseless  allegations 
that  result  in  years  of  litigation,"*  the  language  of  the  proposed 


'^    493  U.S.  120  (1989)  . 

'*  See,  e.g. .  Dayan  v.  McDonald's,  126  Ill.App.3d  11,  466 
N.E.2d  945,  81  111. Dec.  143  ( 1984 )( Parisian  fast  food  franchisee 
obtained  preliminary  injunctive  relief  and  prompted  years  of 
litigation  through  false  claims  and  affidavits  but  was  ultimately 
assessed  $1.3  million  in  sanctions  pursuant  to  state  version  of  28 
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rule  would  appear  to  preclude  Rule  11  sanctions  if  the  offending 
claimant  withdrew  the  allegations  when  finally  "the  jig  is  up"  by 
virtue  of  a  pending  Rule  11  motion.  Clearly,  such  insulation  from 
sanctions  liability  is  unfair  to  the  Rule  11  movant  that  has 
expended  thousands  of  dollars  in  counsel  fees  during  the  pendency 
of  the  baseless  claim. 

We  do  not  believe  it  is  a  sufficient  answer  to  this  concern 
that  in  cases  of  outrageous  conduct,  the  offending  lawyer  will 
often  be  subject  to  sanctions  pursuant  to  28  U.S.C.  §1927  or  a  fee- 
shifting  statute.  In  many  cases  of  outrageous  conduct,  the  parties 
are  at  least  as  culpable  as  counsel  but  are  less  easily  reached  by 
sanction  devices  other  than  Rule  11.  Although  courts  retain 
substantial  inherent  power  to  punish  outrageous  conduct, 
particularly  in  the  wake  of  Chambers  v.  Masco.  Inc.. "  this  tool  is 
subject  to  the  criticism  that  it  lacks  sufficiently  clear  standards 
of  application.'*  Where  there  exists  a  specific  federal  rule 
governing  a  type  of  litigation  misconduct,  courts  should  be 
hesitant  to  invoke  their  inherent  powers  to  reach  what  the  Rule 
does  not. 

In  fact,  the  Committee  believes  that  Proposed  Rule  11  should 
be  further  revised  to  provide  that  its  procedural  protections  apply 
to  any  judicial  imposition  of  sanctions,  even  those  ordered 
pursuant  to  28  U.S.C.  §1927  or  the  court's  inherent  power. 
Whenever  counsel  is  targeted  for  sanctions,  he  or  she  should  have 
specific  notice  of  the  alleged  violation  and  an  opportunity  to  be 
heard  as  well  as  an  articulated  rationale  for  any  resulting 
sanction. 

However,  to  prevent  the  proposed  safe  harbor  from  becoming 
impregnable,  the  Committee  recommends  that  Proposed  Rule 
11(c)(1)(A)  be  modified  to  permit  continued  pursuit  of  Rule  11 
sanctions  despite  a  withdrawn  item  upon  application  to  a  Magistrate 
Judge.  If  the  Magistrate  Judge  agrees  that  the  outrageousness  of 
the  conduct  justifies  an  exception  to  the  safe  harbor  of  voluntary 
withdrawal,  leave  would  be  granted  to  file  the  Rule  11  motion  with 
the  court  for  decision.  The  party  seeking  Rule  11  sanctions 
despite  voluntary  withdrawal  should  be  required  to  demonstrate  such 
outrageously  abusive  conduct  by  clear  and  convincing  evidence. 


U.S.C.  §1927). 

"  U.S.  ,  111  S.Ct.  2123,  reh'g  denied.  1991  U.S.  Lexis 

4061   (1991) (affirming  award  of  approximately  $  1  million  in 
sanctions  pursuant  to  district  court's  inherent  power). 

'•   See  111  S.Ct.  at  2146,  2152  (Scalia,  J.,  dissenting; 
Kennedy,  J.,  joined  by  Souter,  J.  and  Rehnquist,  C.J.  ,  dissenting). 
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The  Committee  approves  the  language  of  Proposed  Amended  Rules 
11(c)(2)  regarding  the  amount  of  sanctions  and  particularly 
approves  the  codification  of  the  "least  severe  sanction"  approach. 

The  Committee  disagrees  with  Proposed  Rule  11(c) (2) (A) ,  which 
provides  that  a  represented  party  may  be  sanctioned  only  for  items 
that  violate  the  improper  purpose  prong  of  Rule  11.  This 
limitation  is  peculiarly  inapt  in  light  of  the  absence  of  any 
consensus  as  to  exactly  what  constitutes  a  sufficient  indication 
of  an  improper  purpose.  Parties  should  be  subject  to  Rule  11  for 
violations  of  its  fact  prong  as  well.  Despite  the  Rule's 
aspiration  that  lawyers  conduct  independent  factual  investigations, 
and  thereby  uncover  those  instances  in  which  they  have  been  misled 
by  their  clients  as  to  the  facts,  the  reality  is  that  even  diligent 
lawyers  are  often  crucially  dependent  upon  their  clients  to  develop 
the  facts  surrounding  a  dispute. 

Where  clients  fail  to  aid  the  la'</yer's  inquiry,  to  produce 
documents  or  to  give  candid  accounts,  they  must  be  as  subject  to 
Rule  11  as  are  the  lawyers  who  fail  to  make  a  reasonable  inquiry. 
The  Committee  appreciates  that  this  provision  attempts  to  avoid  an>^ 
potential  infirmity  of  Rule  11  under  the  Rules  Enabling  Acf 
alluded  to  in  Business  Guides,  Inc.  v.  Chromatic  Communications 
Enterprises.  Inc."  Nonetheless,  we  continue  to  believe  that 
holding  clients  accountable  for  reasonable  inquiry  into  the  fact 
prong  of  Rule  11  abridges  none  of  their  rights  under  the  law.  In 
the  wake  of  Chambers  v.  Nasco.  Inc.,"  a  court's  inherent  power  to 
sanction  parties  is  quite  broad.  Under  these  circumstances,  a 
requirement  that  clients  be  held  to  the  same  standard  of  conduct 
as  lawyers  regarding  factual  investigation  does  not  violate  the 
Enabling  Act  and  encourages  candor  from  the  parties  as  well  as 
counsel. 

Although  limiting  party  sanctions  to  the  improper  purpose 
prong  of  Rule  11  reduces  the  potential  for  difficulties  in  the 
attorney-client  relationship  that  can  accrue  when  both  are  faced 
with  a  Rule  11  motion  alleging  violation  of  the  fact  prong  of  the 
Rule,  this  does  not  provide  sufficient  support  for  permitting 
represented  parties  to  avoid  their  obligations  as  litigants 
adequately  to  assist  (and  certainly  not  to  mislead)  counsel  in 
reasonable  investigation  into  the  facts  of  the  dispute. 
Furthermore,  limiting  client  sanctions  to  improper  purpose 
violations   will   hardly   eliminate   potential   attorney-client 


"  28  U.S.C.  §2072,  which  provides  that  Rules  promulgated 
under  the  Act  can  not  "abridge,  enlarge,  or  modify  any  substantive 
right." 

'"   111  S.Ct.  922  (1991)  . 

"  111  S.Ct.  2123  (1991) . 
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tensions.  Instead  of  pointing  fingers  at  one  another  over 
defective  fact  investigations,  lawyers  and  clients  at  odds  will 
instead  point  fingers  regarding  the  motivation  underlying  the 
litigation. 

We  agree,  however,  that  clients  should  have  somewhat  more 
insulation  from  Rule  11  than  do  lawyers.  Consequently,  the 
Committee  reiterates  its  earlier  view  that  represented  parties 
should  be  subject  to  monetary  sanctions  only  where  the  court  makes 
specific  findings  that  the  party's  violation  of  Rule  11  resulted 
from  conduct  that  was  done  in  subjective  bad  faith.  Although  this 
standard,  which  had  been  the  governing  test  in  the  Second  Circuit, 
was  rejected  by  the  Supreme  Court  in  Business  Guides"  on  the  basis 
of  the  text  and  structure  of  the  current  rule,  neither  the  Court 
nor  anyone  else  has  convincingly  argued  that  the  subjective  bad 
faith  standard  for  clients  is  bad  public  policy.  On  the  contrary, 
the  standard  would  grant  clients  a  wide  zone  of  protection  but 
would  provide  appropriate  incentives  for  proper  behavior. 

Although  the  Committee  has  reservations  about  the  "voluntary 
dismissal"  safe  harbor  from  sua  sponte  monetary  sanctions 
established  in  Proposed  Amended  Rule  11(c)(2)(B)  for  the  same 
reasons  it  has  misgivings  about  the  broad  safe  harbor  of  Proposed 
Rule  11(c)(1)(A),  it  accepts  the  Rule  11(c)(2)(B)  approach  under 
the  assumption  that  in  cases  of  genuinely  outrageous  conduct,  which 
will  often  involve  gross  deception,  the  matter  is  far  more  likely 
to  be  brought  to  the  court's  attention  by  the  motion  of  a  party 
rather  than  the  court's  own  motion.  Consequently,  if  Proposed  Rule 
11(c)(1)(A)  is  revised  pursuant  to  the  Committee's  suggestion,  it 
would  not  view  the  sua  sponte  safe  harbor  as  unreasonably 
protective  of  Rule  11  violators. 

Regarding  Proposed  Amended  Rule  11(c)(3),  the  Committee 
recommends  that  courts  imposing  Rule  11  sanctions  be  required  to 
make  written  findings  of  fact  and  conclusions  of  law,  regardless 
of  whether  they  are  requested  by  a  party.  Although  due  process 
does  not  strictly  require  such  written  findings,  we  believe  it 
would  be  wise  to  require  that  sanctioned  parties  and  counsel  have 
the  benefit  of  such  a  precise  writing  rather  than  the  less  tailored 
remarks  of  the  court  at  a  hearing  or  in  chambers.  Trial  judges 
should  be  suitably  reluctant  to  impose  Rule  11  sanctions  and 
requiring  them  to  render  written  findings  and  conclusions  as  part 
of  the  sanctions  decision  tests  the  seriousness  of  their  conviction 
that  Rule  11  has  been  violated  and  imposes  an  apt  period  for 
reflection.  Faced  with  such  a  requirement,  courts  are  less  likely 
to  impose  Rule  11  sanctions  in  anger  or  from  tensions  of  the 
moment.  A  requirement  of  written  findings  and  conclusions  in 
effect  functions  as  a  "stop  and  think"  rule  for  the  courts. 


"    Business   Guides,   Inc.   v.   Chromatic   Communications 
Enterprises,  Inc.,  Ill  S.Ct.  922  (1991). 
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Regarding  the  draft  Conraittee  Note  acccnpanying  Proposed 
Amended  Rule  11,  we  particularly  approve  the  view  that  evidence 
sufficient  to  defeat  a  motion  for  summary  judg^ient  is  sufficient 
evidentiary  support  to  insulate  a  party  from  Rule  11  sanctions 
under  the  fact  prong  of  Rule  11.^'  The  Committee  also  particularly 
endorses  the  Note's  language  limiting  any  monetary  sanction  to 
losses  directly  flowing  from  conduct  violative  of  Rule  11  and  the 
Note's  admonition  to  courts  that  Rule  11  sanctions  should  not  be 
inconsistent  with  the  substantive  law  of  fee-shifting  statutes  such 
as  42  U.S.C.  §1988. 


Rule  16 

The  Civil  Justice  Reform  Act  of  1990,  28  U.S.C.  §  473(a)(1), 
proposes  "individualized  and  specific  case  management"  as  a  guiding 
principle  behind  the  new  rules.  In  many  respects,  Proposed  Amended 
Rule  16  furthers  that  goal  in  that  the  amendments  ensure  that  the 
Court  will  become  familiar  with  the  issues  in  the  case  at  its  early 
stages.  Cases  should  proceed  more  expeditiously  because  the  Court 
will  have  the  opportunity  to  refine  the  disputes  between  the 
parties  by  focusing,  scheduling,  and  perhaps  narrowing  discovery 
with  a  view  towards  simplifying  the  issues  for  trial  as  well  as 
eliminating  some  claims  and  defenses  while  establishing  ground 
rules  and  procedures  for  necessary  but  not  unduly  burdensome 
discovery.  In  addition,  the  Court  may  initiate  discussions 
concerning  settlement. 

The  Committee  believes  that  the  subject  matters  identified  in 
the  proposed  rule  are  appropriate  for  consideration  and  discussion 
by  counsel.  The  judicial  officer  may  make  such  determinations  even 
at  an  early  stage  in  the  case,  with  the  understanding  that  these 
matters  will  be  revisited  at  a  second  conference  after  discovery 
has  been  completed  or  is  close  to  completion  after  having  been 
conducted  upon  a  realistic  schedule  agreed  to  by  the  parties.  This 
will  enable  the  District  Judge  (or  Magistrate  Judge)  to  evaluate 
the  complexity  of  the  case,  the  positions  of  the  parties  and  the 
likelihood  that  some  issues  may  be  disposed  of  by  motion  pursuant 
to  Rule  56  or  separate  trial  pursuant  to  Rule  42(b).  The  Court  may 
also  at  this  initial  conference  schedule  preparation  of  a  pretrial 


2'  See  Proocsed  Amendments.  933  F.2d  at  CLXXVI .  The  Note 
could  give  greater  guidance  ~o  courts  and  discourage  inappropriate 
imposition  of  Rule  II  sanctions  by  also  stating  that  a  claim  which 
sur'/ives  A  Rule  12  motion  or  sur.mary  judgment  motion  is  also 
sufficiently  warranted  by  existing  law  or  a  nonfrivolous  law  reform 
argument  that  it  can  not  later  be  sanctioned  upon  these  grounds. 
See  Stempel,  Sanctions.  Svnmetrv,  and  Safe  Harbors:  Limiting 
Misapplication  of  Rule  11  by  Harmonizing  It  with  Pre-Verdict 
Dismissal  Devices.  60  FORDHAM  L.REV.  501  ( 1991) ( forthcoming) . 
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order  regarding  the  issues  that  remain  in  serious  dispute  and  to 
establish  a  pretrial  briefing  schedule. 

As  proposed.  Rule  15(b)  provides  the  opportunity  for  the 
judicial  officer  to  fashion,  limit  and  restrict  discovery  pursuant 
to  a  schedule  agreed  to  by  the  parties  or,  in  absence  of  such 
agreement,  as  ordered  by  the  Court,  taking  into  consideration 
specific  issues  and  problems  raised  by  the  case.      ^ 

After  the  pretrial  order  is  submitted, "^he  Court  should 
conduct  a  "final  pretrial  conference"  to  attempt  to  settle  the 
case.  In  many  cases,  it  may  be  helpful  for  the  parties  or  the 
insurers  to  attend  this  final  conference. 

With  respect  to  reservations  about  Proposed  Rule  16  by  other 
commentators,^^  we  appreciate  the  concern  that  early  pretrial 
conferences,  if  misused  by  the  court,  could  result  in  premature 
determinations  of  important  substantive  matters.  On  balance, 
however,  the  Committee  believes  that  the  benefits  of  hands-on  case 
management  by  the  Court  at  various  stages  in  the  litigation 
outweigh  concerns  about  timing  or  hurried  decision  making.  All 
rules  require  prudent  exercise  of  judicial  discretion.  Rule  16  is 
no  exception.  The  parties  always  may  request  a  conference  with  the 
Court  or  Magistrate  Judge  if  any  difficulties  during  discovery 
arise.  The  Court  will  have  the  power  to  exercise  its  considered 
judgment  with  a  view  towards  expediting  either  settlement  or  trial 
of  the  action.  Nonetheless,  the  Advisory  Committee  should 
seriously  consider  extending  somewhat  the  time  period  for 
conducting  the  initial  conference.  However,  since  there  exists 
considerable  delay  in  scheduling  civil  actions  for  trial  owing  to 
the  criminal  docket,  there  appears  to  be  little  need  to  set  a  trial 
date  within  eighteen  months  of  the  filing  of  a  complaint  of  the 
initial  Rule  16  conference. 


Rule  26faWl^  (the  "Disclosure"  scheme) 

Proposed  Amended  Rule  26(a)  provides  that,  unless  altered  by 
local  rule,  parties  to  litigation  shall  disclose  "baseline" 
information  (naming  persons  with  knowledge  of  the  dispute, 
identifying  documents,  outlining  damage  claims,  disclosing 
insurance  agreements  and  providing  a  copy  of  relevant  insurance 
policies)  and  expert  information  (discussed  in  more  detail  below) 
to  other  parties  prior  to  receiving  discovery  requests.  This  is  to 
occur  within  30  days  uf  service  of  the  answer  or  "in  any  event" 


22 


See  Frank,  et  al.,  supra  note  5, 
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within  30  days  after  receipt  of  another  party's  disclosures  and 
written  demand  for  early  disclosure."' 

The  Committee  does  not  object  to  the  early  exchange  of  basic 
information  about  the  case  so  long  as  this  can  be  accomplished 
efficiently.  However,  the  Committee  harbors  substantial  concern 
that  the  disclosure  provisions  of  the  proposed  rule  will  add 
relatively  little  to  the  expeditious  processing  of  civil  litigation 
while  simultaneously  imposing  reasonably  significant  transaction 
costs  upon  the  system  by  requiring  counsel  and  courts  to  learn, 
interpret,  and  apply  new  rules  provisions.  We  are  also  concerned 
about  the  proposed  rule's  potential  intrusion  upon  lawyer-client 
relationships  in  the  adversary  system. 

Although  the  civil  litigation  system  faces  substantial 
difficulties,  it  was  not  our  understanding  that  assembly  of 
baseline  discovery  was  one  of  these  systemic  flaws  requiring 
correction.'*  A  ma^or  Federal  Judicial  Center  study  of  discovery 
controls  found  not  only  that  half  of  federal  cases  concluded  with 
no  discovery  but  also  that  most  discovery  requests  were  eventually 
satisfied.''  This  study  did  not  analyze  the  content  of  discovery 
sought  or  resisted  but  its  findings  certainly  cannot  be  read  as 
suggesting  that  lawyers  are  unable  to  obtain  baseline  information.' 


"  In  addition,  prior  to  trial,  all  parties  are  required  to 
disclose  witness  information  and  identify  documents  and  depositions 
planned  for  use  at  trial. 

"  A  Rand  Institute  for  Civil  Justice  Study  of  case 
terminations  in  the  1971-86  period  found  approximately  40  percent 
of  cases  terminated  with  no  court  involvement  (and,  implicitly,  no 
discovery  imbroglios).  See  T.  Dungworth  &  N.  Pace,  Statistical 
Overview  of  Civil  Litigation  in  the  Federal  Courts  26-29  (1990). 
On  average  during  this  tine,  an  additional  35  percent  of  the  cases 
terminated  by  motion.  To  the  Committee,  this  suggests  that  lawyers 
can  generally  obtain  basic  information  used  to  drop  a  case,  settle 
a  case,  or  isolate  dispositive  issues  in  a  case.  Although  too  many 
resources  may  be  spent  obtaining  the  information,  this  appears 
certainly  not  to  occur  in  a  great  many  federal  cases. 

"  See  P.  Connolly,  E.  Holleman  &  M.  Kuhlman,  Judicial 
Controls  and  the  Civil  Litigation  Process  18-25,  29  (Federal 
Judicial  Center  1973) ( "Connolly" ) . 

''  The  Connolly  study,  although  perhaps  dated  since  it  was 
published  in  1973,  remains  one  of  the  most  comprehensive  and 
authoritative  empirical  examinations  of  actual  discovery  practice. 
Ironically,  few  of  its  findings  support  the  proposed  discovery 
amendments,  and  in  some  cases  they  contradict  the  assumptions 
underlying  the  proposed  amendments.  See  infra ,  discussing  limits 
on  depositions  and  interrogatories. 
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The  Committee  members  have  not  encountered  such  difficulty  in  their 
own  practices.  In  the  absence  of  required  disclosure,  competent 
counsel  almost  always  obtain  baseline  information  in  the  "first 
wave"  of  discovery,  as  they  have  for  more  than  50  years  without 
benefit  of  a  disclosure  mechanism  distinct  from  the  discovery 
rules. 

Problems  do  appear  to  exist  regarding  the  delay  faced  by 
requesting  parties  in  obtaining  information.  Responding  parties 
are  slow  to  provide  discovery  and  often  need  the  prodding  of  a  Rule 
37  motion."  One  study  found  that  only  20  percent  of  discovery 
requests  were  answered  within  the  3  0  days  provided  by  the  Federal 
Rules;  however,  80  percent  were  responded  to  within  four  months.*' 
Some  may  interpret  this  as  evidence  that  even  basic  discovery  is 
unduly  delayed.  Another  explanation,  one  which  the  Committee  finds 
plausible,  is  that  attorneys  in  good  faith  stipulate,  with  court 
approval,  to  enlarge  discovery  response  times  where  discovery 
requires  more  than  the  30  days  provided  in  the  Rules.  Certainly, 
minimal  delay  of  this  sort  is  not  a  particularly  acute  failing  of 
the  federal  system  and  may  in  fact  be  a  necessity.  Although  the 
proposed  disclosure  provisions  may  speed  the  pretrial  and 
settlement  process  somewhat,  this  potential  gain  may  prove 
illusory,  too  costly,  or  negligible  in  relation  to  the  costs  of  its 
implementation  when  compared  to  the  overall  problem  of  litigation 
expense  and  delay. 

As  previously  noted,  a  large  percentage  of  federal  court  cases 
involve  no  discovery."  In  these  cases,  informal  exchange  and 


"  See  Connolly,  supra  note  25,  at  18-25,  Although  this 
study  found  either  the  making  of  a  Rule  37  motion  or  the  Court's 
order  resulted  in  discovery  production  in  approximately  90  percent 
of  cases  studied  (id.  at  20) ,  judges  seldom  awarded  counsel  fees 
to  the  prevailing  party.  Further,  requesting  counsel  were  often 
slow  to  bring  a  Rule  37  motion.  Occasionally,  lawyers  decline  to 
pursue  even  meritorious  Rule  37  motions  because  of  the  expense  and 
opportunity  cost  involved.  These  findings,  to  the  extent  they 
reflect  the  contemporary  situation,  suggest  that  judges  should  more 
frequently  order  payment  of  counsel  fees  pursuant  to  Rule  37  in 
order  to  facilitate  use  of  the  Rule.  This  conclusion  also  supports 
the  Committee  view  that  Rule  37  should  not  be  made  the  exclusive 
basis  for  discovery  sanctions  (eliminating  Rule  11)  unless  Rule  37 
is  enforced  far  more  vigorously  than  it  has  been  during  the  past 
50  years. 

"    See  Connolly,  supra  note  25,  at  18. 

"  According  to  preliminary  findings  of  the  Eastern  District 
of  New  York  Discovery  Project  (M.  Berger,  Reporter)  ,  data  from 
1986-1990  show  nearly  one-half  of  cases  tarminated  without  any 
formal  discovery. 
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setrlement  occur  without  required  disclosure.  In  more  complex  or 
contested  matters,  the  disclosure  provisions  will  not  eliminate 
counsel's  need  to  conduct  at  least  a  modicum  of  discovery  in  order 
to  assess  the  litigation.  Here,  required  disclosure  may  speed 
earlier  exchange  of  basic  information  without  speeding  completion 
of  discovery  or  case  disposition  and  thus  may  not  decrease  delay 
or  lower  legal  expenses  at  all  (i.e. .  complying  with  the  disclosure 
requirements  will  require  as  much  attorney  time  as  acquisition  of 
baseline  information  via  discovery) .  In  addition,  in  many  complex 
cases,  legal  issues  (and  not  factual  issues)  are  dispositive.  In 
short,  the  Committee  feels  the  disclosure  mechanism  as  currently 
envisioned  will  not  bring  sufficient  benefit  to  justify  the  costs 
of  change. 

Some  cost  is  inherent  whenever  a  new  rule,  mechanism,  or 
system  is  implemented.  For  example,  courts  will  undoubtedly  face 
litigation  over  the  question  of  what  comprises  "information  that 
bears  significantly"  on  the  claims  and  defenses  of  litigation  and 
requires  that  a  witness  be  listed  through  disclosure  declarations. 
Similar  motion  practice  will  likely  focus  upon  the  concept  of 
"documents  reasonably  likely  to  bear  significantly"  on  claims  and 
defenses  as  well  as  what  constitutes  sufficient  "computation  of  any 
category  of  damage."'"' 

Judges  will  ordinarily  decide  disclosure  disputes  with  wisdom 
and  common  sense,  but  this  consumes  judicial  resources. 
Eventually,  a  body  of  "disclosure  law"  arises  so  that  counsel  will 
have  sufficient  guidance  for  compliance  with  the  new  rule  language. 
In  the  meantime,  open  questions  will  be  litigated,  with  some 
positions  bordering  on  the  frivolous.  The  Proposed  Amended  Rules 
admit  that  adoption  of  the  disclosure  provisions  will  require  an 
increase  in  the  bar's  level  of  professionalism.  However,  even  with 
a  substantial  rise  in  the  level  of  professionalism,  significant 
costs  will  attend  the  new  rules,  at  least  at  the  outset.^' 


"  Although  the  case  law  of  existing  discovery  devices  may 
provide  some  guidance  for  resolving  such  disputes,  the  Committee 
doubts  that  courts  can  completely  import  discovery  precedent  to 
disclosure  controversies.  For  example,  at  the  disclosure  stage, 
it  may  often  be  unreasonable  to  expect  the  same  degree  of  precision 
expected  of  damage  calculations  occurring  later  in  the  pretrial 
proceedings.  This  concern  is  echoed  by  Frank  et  al.,  supra  note 
5,  at  7-9. 

"  Even  well  formulated  arguments  favoring  the  disclosure 
mechanism  have,  in  the  ComjTiittee '  s  view,  underestimated  this 
factor.  See,  e.g. .  Schwarzer,  Slaving  the  monsters  of  cost  and 
delay:  would  disclosure  be  Tiore  effective  than  dif^coverv?.  74 
Judicature  178,  182-83  (Dec. -Jan.  1991). 
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The  Draft  Committee  Note  clarifies  the  meaning  of  the  phrase 
"information  that  bears  significantly"  as  it  pertains  to  witnesses 
by  explaining  that  persons  with  "significant"  information  are  those 
who,  if  their  potential  testimony  were  known,  "night  reasonably  be 
expected  to  be  deposed  or  called  as  a  witness  by  any  of  the 
parties."  The  notes  do  not  clarify  the  phrase  as  it  pertains  to 
documents,  however.  We  believe  that  Proposed  Amended  Rule  26(a), 
if  adopted  at  all,  should  be  redrafted  so  as  to  incorporate  in  its 
text  specific  guidance  and  clarification. 

Even  as  clarified,  however,  it  is  clear  that  an  attorney 
cannot  decide  what  is  "significant"  without  giving  an  adversary  the 
benefit  of  the  attorney's  wits.  Thus,  a  very  troubling  aspect  of 
Proposed  Amended  Rule  26(a)  is  its  impingement  upon  the  traditional 
adversary  system  and  the  proprietary  nature  of  an  attorney's 
assessment  of  the  case.  Although  Proposed  Amended  Rule  26(a) (1) (B) 
requires  only  a  "general  description"  of  documents  "reasonably 
likely  to  bear  significantly  on  the  claims  and  defenses"  of  the 
matter,  the  Proposed  Rule  holds  potential  for  mischief.  If,  for 
example,  it  is  interpreted  to  require  that  disclosing  counsel  not 
only  produce  documents  supporting  the  client's  position  but  also 
produce  those  that  may  be  creatively  be  used  to  undercut  the 
client,  the  disclosing  counsel's  insights  may  indirectly  be  tapped 
by  opponents.  Although  this  may  not  amount  to  the  wholesale 
borrowing  of  the  wits  of  another  lawyer,  ^^  it  could  come 
uncomfortably  close.  To  require  counsel  at  the  outset  of 
litigation  to  make  judgments  that  may  accrue  to  the  benefit  of  the 
opposition  raises  serious  professional  concern.  As  an  alternative 
version  of  Proposed  Amended  Rule  26(a)(1)(B),  the  Committee 
proposes  that  any  required  disclosure  mandate  only  that  counsel 
produce  documents  used  in  support  of  the  allegations  of  the 
pleading  filed  by  the  disclosing  party. 

The  Draft  Committee  Note  also  seems  to  narrow  the  document 
disclosure  requirement  to  include  only  documents,  data,  and 
tangible  things  "in  the  possession,  custody,  or  control"  of  the 
disclosing  party.  The  Note  or  a  revised  amendment  should,  however, 
also  clarify  whether  the  witness  disclosure  provision  applies  only 
to  the  disclosing  party's  witnesses.  Must  a  lawyer  acting  under 
Proposed  Amended  Rule  26(a) (1) (A)  advise  other  parties  of  witnesses 
favorable  to  them?  If  the  Advisory  Committee  reads  this  disclosure 
provision  broadly,  either  the  amended  Rule  or  the  accompanying  Note 
should  state  this  with  greater  clarity.  If  the  Advisory  Committee 
envisions  such  a  broad  disclosure  mechanism,  it  should  consider 


"  See.  e.g. .  Hickman  v.  Taylor.  329  U.S.  495 
(1947) (Jackson,  J.,  concurring) ("Discovery  was  hardly  intended  to 
enable  a  learned  profession  to  perform  its  functions  either  without 
wits  or  on  wits  borrowed  from  the  adversary.  ...  I  can  conceive 
of  no  practice  more  demoralizing  to  the  Bar  than  to  require" 
disclosure  of  trial  preparation  materials) . 
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whether   this   type   of   "ultra-disclosure"   is   fundamentally 
inconsistent  with  the  adversary  system. 

We  read  Proposed  Amended  Rule  26(a)  as  providing  that,  in  the 
absence  of  a  written  demand  for  disclosure,  a  party's  motion  in 
lieu  of  an  answer  tolls  the  time  for  making  disclosure.  Where  a 
party,  particularly  one  whose  own  disclosure  burden  is  light, 
demands  early  disclosure  notwithstanding  a  pending  motion,  the 
Committee  presumes  that  the  movant  may  seek  a  stay  of  disclosure 
from  the  Court.  Trial  courts  must  give  serious  consideration  to 
a  stay  of  the  disclosure  requirement  during  the  pendency  of  motions 
made  at  the  outset  of  litigation  (e.g. .  lack  of  personal  or  subject 
matter  jurisdiction;  improper  or  inconvenient  venue;  failure  to 
plead  fraud  with  sufficient  specificity;"  adequacy  of  class 
representative,  official  immunity;  expiration  of  limitations 
period) .  We  support  additional  language  to  this  effect  in  either 
a  revised  draft  Rule  26(a)  or  the  Committee  Note. 

Lawyers  are  unlikely  to  use  baseless  motions  as  a  means  of 
delaying  disclosure.  Although  some  lawyers  may  use  early  motions 
as  a  tactic  for  delaying  required  disclosure,  they  do  so  at  peril 
of  sanctions  unless  the  motion  has  merit.  In  addition  to 
controlling  discovery,  courts  can  also  often  expedite  litigation 
by  focusing  on  early  motions  at  the  initial  pretrial  conference  or 
through  a  standard  practice  of  holding  hearings  on  the  motion. 
This  should  provide  an  early  assessment  of  both  the  merits  of 
motions  and  a  more  expedient  manner  for  proceeding  with  the  case. 
Until  the  court  has  addressed  threshold  motions,  required 
disclosure  will  in  many  cases  only  tend  to  increase  legal  fees. 

The  Draft  Committee  Note  to  Proposed  Amended  Rule  26  states 
that  "Interrogatories  should  no  longer  be  needed  to  obtain 


"  Rule  9(b),  requiring  that  fraud  be  pleaded  with 
particularity,  provides  an  example  of  differing  local  conditions 
that  might  affect  the  wisdom  of  adopting  the  disclosure  amendments. 
In  many  regions  of  the  country.  Rule  9(b)  motions  are  seldom  made 
and  rarely  granted.  In  New  York,  the  large  number  of  securities 
fraud  cases  has  made  Rule  9(b)  motions  more  frequent,  with  the 
Second  Circuit's  generally  requiring  more  of  claimants  than- have 
other  courts  interpreting  Fed.  R.  Civ.  P.  9(b).  See,  e.g.  .  Dennv 
V.  Barber.  576  F.2d  465  (2d  Cir.  1978).  Consequently,  although  the 
pendency  of  a  Rule  9(b)  motion  does  not  automatically  stay 
discovery  and  should  iiot  automatically  stay  disclosure,  a  stay  will 
be  appropriate  in  many  cases,  especially  in  jurisdictions  such  as 
the  Southern  District  of  New  York.  Proposed  Rule  26(a)  should  not 
effectively  repeal  Fed.  R.  Civ.  P.  9(b).  See  also  Beck  v.  Cantor. 
Fitzgerald  &  Co.  .  621  F.  Supp.  1547,  1552-53  (N.D.Ill.  1985) 
(plaintiff  should  not  file  expensive,  reputation-damaging  claim  of 
fraud  without  some  specific  allegations  in  mere  hope  that  discovery 
may  "put  meat  on  bare  bones  of  fraud  claim"). 
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[disclosure]  information."  Does  this  mean  that  a  lawyer  propounding 
an  interrogatory  about  baseline  information  (perhaps  as  a  check  on 
the  veracity  of  opposing  counsel  or  parties)  has  violated  the 
discovery  rules  and  is  vulnerable  to  sanction  (or  has  one  merely 
"wasted"  an  interrogatory)?  At  a  minimum,  this  should  be 
clarified.  The  Committee  further  suggests  that  disclosure  not  be 
the  exclusive  means  for  obtaining  baseline  discovery. 
Notwithstanding  the  option  of  moving  for  sanctions  for 
noncompliance  with  the  disclosure,  counsel  should  be  permitted  to 
seek  discovery  on  these  issues  if  this  is  viewed  as  tactically 
useful  (subject,  of  course,  to  other  limitations  on  discovery) . 

Rule  26raW2^  ^Disclosure  of  Expert  Testimony^ 

The  Committee  generally  endorses  both  the  purpose  underlying 
Proposed  Amended  Rule  26(a)(2)  regarding  information  related  to 
expert  testimony  as  well  as  the  Proposed  Rule's  requirements  and 
the  greater  availability  of  depositions  of  experts.  However,  we 
note  some  disagreement: 

— even  where  the  party  procuring  an  expert  has  produced  the 
required  disclosure  report,  the  rule  should  explicitly  provide  that 
other  parties  should  be  able  to  depose  the  potential  trial  expert 
as  a  matter  of  right  without  being  required  to  seek  leave  of  court. 

— in  addition,  the  30-day  period  established  for  providing 
disclosure  of  expert  rebuttal  information  is  too  short  to  be 
realistic  where  the  expert  witness  issues  are  extensive  or  complex; 

— whatever  expert  discovery  or  disclosure  rules  exist  should 
not  be  subject  to  variation  by  local  rule,  although  individual 
judges  should  retain  the  power  to  modify  time  limits  and  control 
use  of  experts  in  particular  cases. 

Proposed  Amended  Rule  26fa)n)  (Pretrial  Disclosures) 

Although  the  Committee  has  no  objection  to  the  disclosure  of 
witnesses,  deposition  use,  and  document  use  for  trial,  perhaps,  as 
we  suggested  in  our  comments  regarding  the  March  draft;  the 
disclosure  goal  would  be  better  achieved  through  an  amendment 
requiring  a  final  pretrial  order  and  mandating  completion  of  the 
order  more  than  21  days  prior  to  trial.  The  process  of  exchanging 
information  ar.J  collaborating  on  the  final  pretrial  order  would 
focus  the  attention  of  counsel  on  both  the  stakes  and  merits  of  the 
dispute  as  well  as  the  impending  burden  of  trial  but  would  do  so 
sufficiently  before  trial  that  settlement  resulting  from  the 
process  need  not  occur  on  the  proverbial  courthouse  steps. 
However,  where  courts  do  not  routinely  require  a  pretrial  order  or 
exempt  certain  cases  from  pretrial  order  requirements,  the  approach 
of  Proposed  Amended  Rule  26(a)(3)  is  a  good  one. 
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Rule  26(c)     rRecmired  Conference  with  the  Adversair/) 

The  Committee  endorses  the  "meet  and  confer"  concept  as 
presented  in  Proposed  Amended  Rule  26(c)  since  it  provides  that  a 
good  faith  attempt  to  confer  may  be  sufficient  to  permit  a  motion 
for  a  protective  order.  This  change  from  the  March  1991  Draft  of 
this  proposal  avoids  possible  pitfalls  of  a  Rule  that  required  the 
conference  to  take  place  even  in  the  face  of  an  uncooperative 
opponent. 

Rule  26 fe)  CSupplementationl 

If  the  Advisory  Committee  promulgates  a  disclosure  mechanism 
along  the  lines  of  the  August  Draft,  the  Committee  views  the 
supplementation  language  of  Proposed  Rule  26(e)  as  apt.  However, 
a  minority  of  the  Committee  believes  that  Proposed  Rule  26(e)(1) 
may  lead  to  problematic,  overbroad  interpretation  by  requiring 
supplementation  when  an  earlier  disclosure  is  "not  complete,"  a 
relatively  open  term. 

Proposed  Deletion  of  Rule  26(f)  Discovery  Conference. 

To  the  extent  that  the  Advisory  Committee  relocates  the 
requirements  of  current  Rule  26(f)  to  Rule  16  as  also  proposed  in 
the  current  package  of  Proposed  Amended  Rules,  it  is  appropriate 
to  delete  Rule  26(f).  However,  Proposed  Amended  Rule  16  does  not 
sufficiently  incorporate  what  we  regard  as  the  useful  portions  of 
current  Rule  26(f).  The  Committee  strongly  supports  early  and 
mandatory  discovery  conferences.  As  indicated  in  the  Committee's 
own  proposals  later  in  this  comment,  we  believe  the  early  appraisal 
by  a  judicial  officer  provides  the  surest  and  least  costly  means  , 
(in  the  aggregate)  for  reducing  excessive  or  abusive  discovery 
practice.  Consequently,  the  Committee  suggests  that  Proposed  Rule 
16(c)(6)  be  expanded  to  require  the  court  to  consider  making  Rule 
26(f)  discovery  rulings  as  part  of  the  mandatory  Rule  16  initial 
pretrial  conference.  At  this  juncture,  the  court  should  be 
directed  to  consider  making  an  initial  decision  regarding  possible 
areas  of  discovery  dispute  such  as  the  appropriateness  of  a 
presumptive  number  of  depositions  and  interrogatory  limits. 
Admittedly,  there  may  be  instances  in  which  it  is  premature  to  make 
certain  discovery  rulings  in  a  Rule  16(b)  pretrial  conference. 
Sufficient  information  may  not  yet  be  available.  In  such 
instances,  however,  the  court  could  make  an  initial  decision, 
expressly  subject  to  alteration  or  amendment  at  a  subsequent  pre- 
trial conference. 
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Rule  30fbl 

The  Connittee  endorses  both  the  approach  and  text  of  Proposed 
Amended  Rule  30(b) (and  its  companion  in  Proposed  Amended  Rule 
32(c))  concerning  alternative  recording  of  depositions. 

Rule  30fc) 

The  proposed  amendment  is  apparently  designed  to  prevent  the 
exclusion  of  witnesses  at  a  trial  deposition  pursuant  to 
Fed.R.Evid.  615,  which  many  courts  have  applied  to  depositions. 
The  Committee  believes  that  Evidence  Rule  615  should  apply  to 
depositions,  at  least  where  the  deposition  is  designed  for  use  at 
trial  subject,  of  course,  to  the  exceptions  provided  in  Rule  615 
for  parties  who  are  natural  persons,  designated  party 
representatives,  or  persons  "essential  to  the  presentation  of  the 
party's  cause,"  a  term  we  construe  to  permit  an  expert  to  attend 
the  opposing  expert's  trial  deposition. 

Rules  30 f a) (2) ; 30 (d) ;  33  fPeposition  and  Interrogatory  Limits) 

The  discovery  amendments  propose,  absent  leave  of  court,  a 
presumptive  limit  of  10  depositions,  apparently  including  named 
parties  and  experts."  In  addition,  direct  examination  of  the 
deponent  is  to  be  limited  to  a  presumptive  period  of  six  hours, 
reduced  from  the  March  Draft's  presumptive  limit  of  eight  hours. 

The  Committee,  although  very  concerned  about  controlling 
excessive  discovery,  opposes  fixed  presumptive  limits  on 
depositions  and  interrogatories.  The  Committee  believes  such 
limits,  if  appropriate  in  the  individual  cas^,  should  be 
established  by  a  judicial  officer  at  the  initial  Rule  16  pretrial 
conference  or  a  Rule  26(f)  discovery  conference.  The  Committee 
believes  that  any  limitations  on  amount  or  duration  of  discovery, 
particularly  the  time  for  conducting  depositions,  are  doomed  to 
failure.  A  minority  of  the  Committee,  however,  see  limits  on 
number  and  duration  as  a  useful  benchmark  for  assisting  courts  in 
establishing  an  implicit  definition  of  what  constitutes  "normal" 
or  "excessive"  discovery.^'  The  Committee  as  a  whole  agreed, 


"  Proposed  Rule  30  also  requires  leave  for  a  second 
deposition  of  a  previously  deposed  witness,  a  prisoner's 
deposition,  or  a  deposition  within  two  weeks  of  a  Rule  12  motion. 
The  Committee  generally  endorses  these  changes. 

"  The  Ccmnittee  believes  that  presumptive  limits  will  prove 
either  excessive  or  inadequate  depending  on  the  case  and  merely 
increase  discovery  motion  practice  and  the  de  facto  power  of  the 
district  court  over  case  outcomes  since  few  trial  court  rulings 
regarding  discovery  limits  can  receive  meaningful  appellate  review. 
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however,  that  should  limits  be  enacted,  the  limits  proposed  are  too 
low.  The  Committee  is  concerned  that  the  6-hour  duration  limit  is 
too  short  and  may  pose  burdensome  restrictions.  The  entire 
Connittee  continues  to  have  reser/ations  about  the  10-deposition 
limit  and  the  15-interrogatory  limit  as  well  as  the  concept  of 
codified  limits  in  general. 

As  indicated  in  the  Committee's  previous  comments,  we  believe 
there  should  be  an  exception  to  the  deposition  limits  for  party- 
affiliated  deponents  with  significant  knowledge  of  the  subject 
matter  of  the  dispute.  Defense  counsel  may  wish,  for  example,  to 
depose  six  high-ranking  executives  from  the  plaintiff  corporation. 
Although  all  six  are  essentially  parts  of  the  same  corporate 
defendant,  taking  these  six  depositions  would  leave  counsel  with 
only  four  more  depositions  that  could  be  taken  as  a  matter  of 
right.  Under  these  circumstances,  it  would  be  unwise  for  the  rule 
to  require  defense  counsel  to  expend  resources  seeking  leave  of 
court  to  depose  these  executives  should  the  plaintiff's  lawyer  be 
unwilling  to  deal  in  good  faith  on  the  issue  of  deposition 
quantity.  To  avoid  such  unfortunate  but  not  farfetched  scenarios, 
the  Committee  continues  to  believe  that  there  should  be  no 
presumptive  limit  on  depositions,  particulisrly  for  party  employees 
or  agents  who  are  significantly  involved  in  the  dispute  under 
litigation. 

The  Committee,  with  some  dissent,  opposes  limits  on  the 
duration  of  depositions.  First,  this  portion  of  the  August  Draft, 
combined  with  the  other  limiting  proposals,  begins  to  look 
uncomfortably  like  a  gigantic  local  rule.  Second,  limits  tend  to 
encourage  either  of  two  unfortunate  judicial  responses:  (a)  the 
parties  routinely  seek  and  obtain  leave  of  court  to  conduct 
additional  discovery,  in  which  case  the  limits  accomplish  little; 
or  (b)  the  court  grants  further  discovery  only  rarely,  making  it 
difficult  for  parties  (particularly  claimants)  to  develop  a  case 
(particularly  when  the  opponent  has  greater  access  to  information) . 
Third,  number  and  duration  limits  substantially  shift  the  factor 
of  inertia  in  favor  of  discovery  resisters  and  against  discovery 
seekers.  Absent  a  firmer  empirical  foundation  for  viewing 
excessive  discovery  as  the  greater  abuse  than  discovery 
obstruction,  the  Committee  sees  no  reason  for  such  a  substantial 
shift."  The  limits  of  the  Proposed  Rules  hold  potential  both  to 


Those  endorsing  some  limits  appreciate  this  danger  but  believe  that 
the  expense  and  delay  of  modern  litigation  require  some  effort  to 
reduce  unnecessary  discovery  and  that  benchmark  limits  will  serve 
to  guide  counsel  and  the  court  in  reaching  reasonable 
accommodations  with  a  minimum  of  satellite  litigation. 

"  Limited  empirical  examination  to  date  suggests  that 
discovery  resisters  are  at  least  as  likely  to  engage  in 
unreasonable  conduct  as  are  discovery  seekers.   See.  J.  Ebersole 
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raise  transacrion  costs  for  all  litigants  without  corresponding 
gain  in  other  aspects  of  efficiency  and  to  affect 
disproportionately  different  classes  of  litigants. 

The  number  and  duration  of  limits  might  well,  of  course, 
motivate  counsel  to  cooperate  more  closely,  negotiating  different 
arrangements  pursuant  to  Fed.  R.  Civ.  P.  29,  but  at  substantial 
cost  and  uncertainty  if  the  limits  are  unrealistically  low. 
Especially  during  the  early  years  of  the  Proposed  Rules,  counsel 
resisting  discovery  would  have  some  incentive  to  "gamble"  and 
"wait-and-see"'"  whether  the  local  bench  will  prove  one  that 
routinely  grants  leave  for  further  discovery  or  routinely  denies 
requests  for  leave.  Where  either  approach  obtains  in  the  extreme, 
counsel  familiar  with  such  local  habits  will  have  very  little 
incentive  to  negotiate  in  good  faith  where  they  perceive  themselves 
as  favored  by  the  court's  approach  to  the  discovery  limits.^' 

If  limits  are  to  be  placed  on  interrogatories,  the  limit  of 
15  seems  too  low.  The  Draft  Committee  Note  observes  that  the 
proposed  limits  stem  from  successful  use  of  interrogatory  limits 
by  local  rule.  However,  all  local  rules  of  which  the  Committee  is 
aware  presumptively  permit  at  least  20  interrogatories,  with  some 
districts  setting  a  presumptive  limit  of  50  interrogatories. 
Although  the  local  rules  limiting  interrogatories  appear  to  have 
worked  well  and  are  generally  supported  by  the  bar,"  some  counsel 


&  B.  Burke,  Discovery  Problems  in  Civil  Cases  (FJC  1980) . 

"  See  Parklane  Hosiery  v.  Shore.  439  U.S.  322  (1978) 
(criticizing  tendency  of  former  issue  preclusion  rules  to  encourage 
litigants  to  "wait-and-see"  before  pursuing  dispute  resolution  in 
hopes  of  taking  advantage  of  asymmetric  rules  of  preclusion) . 

^*  Where  the  limit  is  artificially  low  this  will  encourage 
more  motion  practice  befcre  the  court  (negating  some  of  the 
efficiency  gams  sought  through  the  discovery  amendments)  , 
resulting  in  more  reported  opinions  or  general  knowledge  in  the 
legal  community  regarding  which  judges  are  discovery 
"conser/atives"  and  which  are  discovery  "liberals." 

The  low  limit  thus  ultimately  will  improve  practitioner 
knowledge  and  remove  some  of  the  incentive  to  negotiate  that  comes 
from  uncertainty  of  outcome.  Because  so  few  discovery  motions  see 
appellate  review,  knowledge  of  judicial  behavior  could  be  quite 
localized  and  idiosyncratic  (e.g.  ,  a  single  federal  ju.Ige  for  the 
rural  portion  of  a  state) . 

"  See  J.  Shapard  &  C.  Seron,  Attorneys'  Views  of  Local 
Rules  Limiting  Tnterrcgatories  11-15  (FJC  1986).  This  study 
surveyed  counsel  m  12  districts  with  local  rule  interrogatory 
limits  ranging  between  20  and  50.  Approximately  two-thirds  of  the 
respondents  found  li.-:^its  wort.hwnile  and  stated  that  they  were 
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have  argued  that  the  limitations  often  create  additional  litigation 
expense  and  disadvantage  parties  of  modest  resources,  for  whom 
interrogatories  are  an  effective  tool  in  lieu  of  more  expensive 
depositions."  It  is  not  at  all  certain  that  the  bar  will  support 
an  interrogatory  limit  as  low  as  IS." 

By  invoking  the  local  rules  experience  to  support 
interrogatory  limitation  but  proposing  a  rule  limiting 
interrogatories  to  approximately  half  the  limit  generally  utilized 
in  local  rules  (30  interrogatories  is  a  common  local  rule) ,  the 
Advisory  Committee  appears  to  be  following  a  strategy  of  "if  2  is 
good,  1  is  better."  If  the  interrogatory  limits  are  codified  into 
the  federal  rules,  the  more  appropriate  figure  is  one  already  used 
with  success  in  districts  with  local  rules:  we  suggest  25  or  30. 
Should  this  figure  prove  too  large,  subsequent  amendments  can 
reduce  the  presumptive  limit. 

The  Advisory  Committee  Note  states  that  because  Rule  26(a)  (1)- 
(3)  requires  disclosure  of  much  of  the  information  previously 
obtained  by  interrogatories,  there  should  be  less  occasion  to  use 
this  form  of  discovery  and  the  limit  is  therefore  justified. 
Until,  however,  empirical  data  proves  disclosure  to  be  an  effective 


content  not  to  change  the  rule,  with  approximately  10  percent  of 
the  respondents  advocating  elimination  of  interrogatory  limits. 
Perhaps  significantly,  half  of  the  attorneys  favoring  interrogatory 
limits  supported  this  revision  when  accomplished  by  local  rule  but 
not  when  codified  in  the  Federal  Rules. 

""  Additional  expense  can  occur  where  parties  must 
frequently  seek  leave  of  court  to  propound  more  interrogatories. 
Because  attorneys  in  many  districts  with  interrogatory  limits 
appear  to  be  able  frequently  to  increase  their  use  of 
interrogatories  through  stipulation,  this  danger  can  be  minimized 
through  cooperation  of  counsel.  However,  such  stipulations  can 
also  be  interpreted  as  indicating  that  the  limits  of  the  local 
rules  are  unrealistically  low.  For  example,  the  Shapard  &  Seron 
study  found  that  a  substantial  percentage  (40  percent)  of  attorneys 
in  districts  with  a  20  interrogatory  limit  exceeded  the  limit, 
either  by  stipulation  or  leave  of  court,  although  the  sample  size 
was  small  and  some  methodological  quirks  may  account  for  this 
figure.  Id.  at  19.  Regardless  of  the  district's  limit, 
comparatively  few  attorneys  use  more  than  30  interrogatories.  Id^ 
at  19. 

*'  One  danger  of  limits  is  the  tendency  of  counsel  to  avoid 
clear,  tabular  format  interrogatories  with  subparts  as  these  will 
"count"  as  more  than  one  interrogatory.  Consequently, 
interrogatory  limits  may  tend  to  produce  lengthy,  harder  to 
understand  questions.  Id. 
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and  cost-efficient  discovery  niechanisiii,  the  15-interrogatory  limit 
may  be  too  restrictive. 

If  restrictions  on  interrogatories  are  imposed  in  the  Federal 
Rules,  the  Committee  recommends  a  model  more  akin  to  Local  Rule  of 
Civil  Procedure  46  of  the  Southern  District  of  New  York,  a  copy  of 
which  is  attached  as  Appendix  B  to  this  submission.  Local  Rule  46 
permits  early  use  of  interrogatories  but  "restricted  to  those 
seeking  names  of  witnesses  [with  relevant  knowledge]  and  the 
existence,  custodian,  location  and  general  description  of  relevant 
documents,  including  pertinent  insurance  agreements  and  other 
physical  evidence,  or  information  of  a  similar  nature."  Although 
this  is  similar  in  intent  to  Proposed  Rule  26  regarding  disclosure, 
the  Southern  District  approach  has  the  virtue  of  retaining  the 
existing  discovery  mechanism  without  requiring  a  new  procedure. 
Local  Rule  46  thereafter  forbids  use  of  interrogatories  during 
discovery  unless  "they  are  a  more  practical  method  of  obtaining  the 
information  sought  than  a  request  for  production  or  a  deposition." 
At  the  close  of  discovery,  Local  Rule  46  permits  the  parties  to 
serve  expert''  and  "contention"  interrogatories  unless  otherwise 
ordered  by  the  court,  placing  the  burden  of  seeking  judicial 
intervention  on  the  parties  resisting  discovery.  The  Committee  has 
found  Local  Rule  46  both  feasible  and  fair  in  practice  that  it  has 
reduced  excessive  use  of  interrogatories  and  generally  lowered 
discovery  costs." 

We  believe  that  the  more  reasonable  restrictions  upon  the 
taking  and  duration  of  discovery  which  we  suggest  would  better 
preserve  the  balance  of  burdens  between  those  seeking  discovery  and 
those  resisting  it  than  do  the  Proposed  Amended  Rules.  Although 
"discovery  abuse"  has  long  been  a  part  of  the  lawyer's  lexicon,  no 
one  has  demonstrated  that  discovery  abuse  is  the  "fault"  of  a 
particular  class  of  litigants.  However,  most  blame  tends  to  fall 
upon  claimants,  who  more  often  seek  discovery  as  part  of  their  task 
for  making  a  case  and  shouldering  the  burden  of  persuasion. 


"  Expert  interrogatories  would  be  unnecessary  upon 
adaptation  of  the  portions  of  the  November  Draft  liberalizing 
access  to  expert  witness  information. 

"  Local  Rule  46  also  specifically  requires  what  many 
attorneys  already  know  to  be  required  by  professionalism:  that 
objections  to  a  portion  of  a  discovery  request  do  not  obviate  the 
duty  to  respond  to  legitimate  discovery;  that  assertions  of 
privilege  require  disclosure  of  basic  information  supporting  the 
contentions  of  privilege;  and  that  production  of  documents  in  lieu 
of  answering  an  interrogatory  not  be  so  haphazard  that  the 
discovering  party  is  forced  to  organize  the  materials.  See  Local 
Rule  46(d) -(f).  The  Committee  has  also  found  these  requirements 
to  be  useful. 
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Although  this  generalization  is  perhaps  accurate  (i.e. .  claimants 
want  more  discovery)  it  does  not  logically  follow  that  claimants 
are  the  source  of  discovery  abuse.  Abuse  can  also  involve  the 
wrongful  withholding  of  information.  Whether  described  as  a 
"fishing  expedition"  or  "stonewalling,"  the  Committee  regards 
discovery  abuse  as  a  two-way  street.  We  caution  care  in  shifting 
the  economic,  logistical,  and  tactical  burden  of  going  to  court  too 
greatly  through  the  Proposed  Rules.  With  such  relatively  low 
limits  on  depositions  and  interrogatories,  the  Proposed  Amended 
Rules  place  too  much  of  the  burden  of  discovery  reform  on  the 
discoverers  and  not  enough  upon  the  resisters. 

Regarding  local  variation,  the  Committee  agrees  with  the 
provisions  of  Proposed  Rule  26(b)(2)  permitting  local  rules  to 
alter  presumptive  limits  on  the  number  and  length  of  depositions 
and  number  of  interrogatories  "for  particular  types  or 
classifications  of  cases"  but  believes  the  local  "opt  out" 
provision  should  be  altered  to  provide  that  a  district  court  can 
not  set  lower  limits  than  those  stated  in  any  amended  rules  and  to 
permit  district  courts  to  increase  presumptive  limits  in  all  cases, 
not  merely  particular  classes  of  cases.  Despite  this  Committee's 
general  resistance  to  significant  geographic  variation  in  civil 
practice,  it  believes  that  greater  local  discretion  to  expand 
presumptive  discovery  worthwhile,  largely  because  the  Committee 
sees  excessive  contraction  of  discovery  rights  as  a  greater  danger 
than  excessive  local  variation  in  discovery  practice. 

An  Alternative  Potential  Avenue  of  Discovery  Reform.  In  lieu 
of  changes  in  the  discovery  rules  or  mechanism,  the  Committee 
recommends  institutionalization  of  a  more  active  judicial  role  in 
supervising  discovery  disputes.  This  is  particularly  consistent 
with  the  Civil  Justice  Reform  Act,  which  recognizes  that  effective 
delay  and  cost  reduction  requires  "early  involvement  of  a  judicial 
officer  in  planning  the  progress  of  a  case,  controlling  the 
discovery  process,  and  scheduling"  the  litigation  (136  Cong.  Rec. 
S17904  (daily  ed.  Oct.  27,  1990).  More  active  early  judicial 
involvement  offers  a  more  pragmatic  solution  to  the  discovery 
dilemma.  The  Rule  16(b)  conference  already  provides  a  vehicle  for 
judicial  supervision.  The  Proposed  Amended  Rule  16  would  add 
greater  authority  to  the  court  in  this  regard." 


"  The  notion  of  early  and  substantial  judicial  involvement 
as  the  best  means  of  curbing  litigatio.i  excuses  is  nothing  new. 
The  major  FJC  study  published  in  1978  found  this  to  be  the  most 
effective  means  of  controlling  discovery  without  detracting  from 
any  of  the  substantive  rights  of  the  parties.  See  Connolly,  supra 
note  25,  at  77-84.  In  addition,  this  study  proposed  that  all 
discovery  be  held  to  a  presumptive  deadline  of  no  more  than  six 
months.   The  Committee  endorses  this  approach. 
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The  Committee  endorses  strengthening  this  mechanism.  Instead 
of  the  disclosure  provisions,  "regular"  party-initiated  discovery 
should  be  available  for  litigants  to  pursue  baseline  information. 
At  the  initial  pretrial  conference,  the  judge  or  magistrate 
presiding  at  the  conference  would  obtain  more  information  from  the 
parties  and  set  forth  a  more  detailed  discovery  plan  (as  well  as 
ruling  on  any  discovery  disputes  resulting  to  date) .  This  more 
detailed  pretrial  discovery  conference  could  perhaps  adjudicate 
issues  of  privilege  and  relevance  likely  to  arise  during  discovery 
(and  already  foreshadowed  by  initial  discovery  efforts) .  In 
addition,  the  Advisory  Committee  should  consider  mandating  that 
counsel  meet  prior  to  the  first  pretrial  conference  and  attempt  to 
agree  upon  discovery  matters.  Local  Rule  6  of  the  Central  District 
of  California  (attached  as  Appendix  C)  requires  such  a  mandatory 
attorneys  conference  as  well  as  a  resulting  status  report  to  the 
court.  Although  the  bar  was  predictably  concerned  when  this  rule 
was  initiated,  it  appears  to  have  worked  well  and  been  accepted  by 
the  local  bar. 

Under  the  Committee's  proposed  approach,  each  case  would  in 
effect,  get  a  custom-made  discovery  limit  from  a  judicial  officer, 
who  would  make  an  early  assessment  of  the  relative  need  for 
discovery  based  on  counsel's  showing  derived  from  baseline 
discovery.  This  would  undoubtedly  require  more  pretrial  judicial 
assessment  of  the  case  and,  as  a  practical  matter,  would  probably 
require  an  expanded  corps  of  magistrate  judges  or  Article  I 
"discovery  masters".  Although  this  entails  some  cost,  protracted 
discovery  administered  largely  by  counsel  can  be  far  more  costly. 
By  the  same  token,  undue  restriction  of  discovery  that  harms 
certain  litigants  or  claims  carries  costs  of  its  own.  As  discussed 
above,  overly  stringent  presumptive  limits  on  discovery  may  both 
discriminate  against  certain  litigants  and  raise  litigation  costs 
through  the  increase  of  satellite  motion  practice.  The  Committee 
thus  proposes  early  party-controlled  baseline  discovery  followed 
by  a  more  searching  evaluation  of  the  discovery  needs  of  the  case 
at  the  initial  pretrial  conference. 


Rule  43 

The  Committee  strongly  opposes  Proposed  Amended  Rule  43,  which 
provides  for  judicial  discretion  to  require  that  direct  witness 
testimony  be  introduced  by  affidavit  or  deposition  but  that  these 
written  submissions  be  "[s]ubject  to  the  right  of  cross- 
examination".  This  provision  is  both  extremely  unwise  and  most 
unlikely  to  lead  to  any  discernible  benefit  that  could  possibly 
offset  its  obvious  disadvantages.  No  amount  of  tinkering  can 
rehabilitate  this  flawed  proposal.  It  should  be  withdrawn 
immediately. 

The  Anglo-.\r,erican  legal  tradition  has  historically  placed 
important  emphasis  on  live  courtroom  proceedings  for  obvious 
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reasons.  Although  it  may  take  longer  than  a  well-crafted  written 
presentation,  the  give-and-take  of  live  testinony,  with  objections, 
colloquy,  interruptions  from  the  bench,  cross  and  re-direct  all 
provide  both  inforaation  in  the  abstract  and,  more  imporrant, 
information  in  context  for  the  court.  Most  important,  the 
testimony  comes  from  the  witness  rather  than  the  lawyer  who  drafted 
the  affidavit  or  witness  statement.  These  advantages  of  taking 
evidence  "in  living  color"  rather  than  in  writing  more  than 
outweigh  the  additional  time  required  for  traditional  trials. 
Although  "demeanor"  evidence  can  be  overrated,  it  should  not  be 
eliminated  altogether.  Demeanor  evidence  provides  an  important 
component  of  the  whole  picture  of  a  dispute. 

The  Committee  concurs  in  and  echoes  the  comments  of  Frank  et 
al.  regarding  Proposed  Amended  Rule  43.  If  written  direct 
testimony  is  required  in  bench  trials,  there  is  little  logical 
stopping  point  to  prevent  future  attempts  at  written  cross- 
examination,  or  written  testimony  in  jury  trials.  The  logical 
point  of  demarcation  is  the  trial  process  itself.  Trial  witnesses 
should  be  oral  witnesses  unless  the  parties  agree  to  the 
introduction  of  written  testimony.  Judges  should  not  be  empowered 
to  "streamline"  the  trial  against  the  wishes  of  the  litigants  and 
advocates  in  the  face  of  centuries  of  historical  vindication  of 
oral  trial  proceedings. 

Rules  54  and  53 

Although  we  agree  with  some  of  the  proposed  revisions  of  Rules 
54  and  58,  we  feel  that  the  changes  do  not  go  far  enough  and  should 
be  adjusted  in  order  to  promote  judicial  economy  and  ease  the 
proposed  time  burden  being  placed  on  practitioners. 

Given  the  predisposition  of  most  courts  and  commentators  to 
have  appeals  courts  resolve  the  issues  regarding  requests  for 
attorneys'  fees  in  conjunction  with  all  the  other  issues  being 
appealed  in  the  case.  Rule  54  should  be  changed  to  require  that  a 
motion  for  attorneys'  fees  renders  an  otherwise  final  judgment 
nonappealable  until  the  district  court  disposes  of  the  attorneys' 
fees  motion,  unless  (i)  the  district  court  enters  a  separate 
judgment  under  Rule  54(b),  (ii)  certification  under  28  U.S.C.§ 
1292(b)  is  obtained  or  (iii)  appellate  review  is  obtained  via 
mandamus . 

Implementing  this  change  would  not  only  promote  judicial 
economy  but  would  also  eliminate  doubt  about  when  a  notice  of 
appeal  must  be  filed  if  the  issue  of  attorneys'  fees  is  lurking. 
A  notice  of  appeal  would  then  be  effective  unless  a  fees  motion  is 
filed.  In  addition,  the  Committee's  proposal  is  consistent  with 
Proposed  Amended  Fed.  R.  App.  P.  4(a)(4),  which  would  also  treat 
motions  for  counsel  fees  as  vitiating  the  notice  of  appeal  and  in 
essence  place  the  appeal  on  hold. 
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The  Conmittee's  proposed  change  would  also  eliminate  the 
purpose  behind  the  Advisory  Committee's  14-day  provision  in  Rule 
54(d)(2)(B).  The  Draft  Committee  Note  suggests  that  the  purpose 
of  the  short  time  limit  is  to  ensure  that  opposing  parties  are 
informed  of  the  attorneys'  fees  claim  before  the  time  for  appeal 
has  elapsed."  This  objective  is  automatically  met  if  a  pending 
application  for  fees  prevents  final  judgment  and  piecemeal  review. 

A  time  limit  for  filing  the  motion  for  attorneys'  fees  would 
still  be  necessary  in  order  to  avoid  long  delays  in  the  appeals 
process,  as  all  appeal  issues  in  the  case  would  be  awaiting  the 
district  court's  resolution  of  the  attorneys'  fees  motion. 
However,  because,  as  a  practical  matter,  billing  data,  generally 
in  the  form  of  computer  printouts,  are  often  not  available  so  soon 
after  entry  of  judgment,  and  in  a  complex  case  might  not  be  able 
to  be  redacted  to  eliminate  privileged  material  and/or  analyzed 
satisfactorily  within  14  days,  we  believe  that  the  filing  deadline 
for  fees  motions  should  be  set  at  21  days  after  entry  of  judgment. 

At  the  very  least,  if  the  14-day  limit  is  retained,  the  text 
of  the  revised  Rule  54(d)(2)(B)  should  be  changed  to  add  the 
language  of  the  Draft  Committee  Note"  that  the  party  moving  for 
attorneys'  fees  need  not  support  the  motion  with  print-outs  or 
other  evidentiary  material  at  the  tine  of  the  filing  of  the  notion, 
but  must  be  prepared  to  provide  such  support  according  to  whatever 
schedule  the  district  court  may  set  in  light  of  the  circumstances 
of  the  case.  Without  such  additional  language  in  the  text  of  the 
rule,  we  conclude  that  practitioners  will  be  unfairly  forced  to 
make  unduly  rushed  decisions  regarding  supporting  papers  for  fees 
motions. 

In  addition,  the  Committee  is  concerned  about  the  growing 
practice  of  routinely  assigning  special  masters  to  decide  fee 
applications.  Unless  hard-pressed  to  render  timely  considered  fee 
decisions,  courts  should  generally  attempt  to  decide  fee  petitions 
with  full-time  judicial  personnel.  The  Committee  generally 
endorses  fee  schedules  by  local  rule,  provided  that  the  court 
obtains  the  views  of  a  wide  spectrum  of  the  practicing  bar  prior 
to  formulating  such  fee  schedules.  In  addition,  the  Advisory 
Committee  may  need  to  consider  specific  language  authorizing 
interim  fee  awards  in  civil  rights  cases  or  other  appropriate 
situations. 


Rule  56 


*i 


938  F.2d  at  CCXXXV. 
938  F.2d  at  CCXXXVI , 
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Overall,  the  proposed  revised  Rule  56  is  long,  cumbersome  and 
unnecessarily  burdensome  in  its  requirements  for  both  bencn  and 
bar."  The  present  rule,  along  with  the  cases  establishing  the 
standards  for  evaluating  summary  judgment  notions  and  local  rules 
specifying  various  procedural  requirements,'"  affords  enougn 
protection  for  litigants  and  enough  direction  for  the  courts.  By 
trying  to  incorporate  into  the  proposed  rule  some  of  the  standards 
articulated  in  the  governing  case  law,  the  Advisory  Committee  has 
conspicuously  omitted  other  governing  standards  and  leaves  counsel 
wondering  whether  the  proposed  rule  represents  "one-stop  shopping" 
on  summary  judgment  standards." 


*'  Not  surprisingly,  we  are  not  the  only  lawyers  with  this 
reaction.  See,  e.g.  .  Frank  et  al.,  supra  note  5,  at  16  (noting 
that  Proposed  Amended  Rule  56  is  more  than  50  percent  longer  than 
current  Rule  56  and  creates  "endless  possibilities  of  further 
litigation,  and  to  no  apparent  good  end") . 

**  See,  e.g. .  N.Y.  Southern  and  Eastern  District  Court  Civil 
Rule  3 (g) ,  covering  the  issues  addressed  in  proposed  revised  Rule 
56(c) (1)  and  (2) . 

*'  For  example,  while  the  Advisory  Committee  Notes  acknowledge 
the  influence  of  Celotex  Corp.  v.  Catrett.  477  U.S.  317  (1986),  and 
Anderson  v.  Liberty  Lobbv,  Inc..  477  U.S.  242  (1986),  no  mention 
is  made  of  Matsushita  Electric  Industrial  Co. .  Ltd.  v.  Zenith  Radio 
Corp. .  475  U.S.  574  (1986),  which  stated  that,  even  if  certain 
genuine  issues  of  material  fact  are  outstanding,  summary  judgment 
may  nevertheless  be  appropriate  if  the  factual  context  renders  the 
opposing  party's  claim  "implausible." 

We  do  not  suggest  that  language  reflecting  the  holding  of  this 
case  be  incorporated  into  any  revised  Rule  56.  On  the  contrary, 
we  have  strong  reservations  about  automatically  codifying  language 
from  the  controversial  Matsushita  and  Liberty  Lobbv  decisions. 
Rather,  we  view  it  as  misleading  to  incorporate  the  holdings  of 
certain  Supreme  Court  cases  without  considering  the  entire  body  of 
summary  judgment  case  law.  Under  the  circumstances,  we  believe  it 
would  be  best  to  leave  the  rule  as  it  is  and  let  counsel 
familiarize  themselves  with  all  appropriate  cases  on  summary 
judgment. 

For  example.  Liberty  Lobby's  decision  to  incorporate  the 
substantive  burden  of  proof  into  summary  judgment  analysis  may,  as 
then-Judge  Scalia  noted  in  the  D.C.  Circuit's  panel  opinion  in  the 
case,  put  judges  inappropriately  in  the  role  of  weighing  evidence 
in  jury  cases.  However,  it  appears  that  courts  have  not  vigorously 
applied  this  aspect  of  Liberty  Lobby,  probably  because  deciding 
summary  judgment  motions  "filtered  through  the  prism  of  the 
substantive  burden  of  proof  at  trial"  is  unworkable  in  many  cases. 
In  addition,  it  has  a  certain  standardless  "I  know  it  when  I  see 
it"  quality  of  adjudication  by  instinctive  reaction.  Certain 
unfortunate  language  in  Liberty  Lobby  can  also  be  read  as  intruding 
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This  is  net  to  say  that  Rule  55  could  not  be  iraproved  in  any 
way.  Portions  of  the  proposed  revised  rule  seem  reasonable,  such 
as  affording  opposing  parties  30  days  to  respond  to  a  motion.  But, 
where  needed,  t.he  same  effect  is  generally  achieved  through 
counsel's  extending  their  adversaries'  time  to  respond;  and 
sometimes,  in  simple,  straightforward  cases,  30  days  may  be  too 
much  time. 

The  proposed  revised  rule  also  appears  to  favor  unduly  those 
litigants  who  might  wish  to  delay  summary  judgment  with 
unproductive  and  wasteful  discovery.  In  the  proposed  revision  of 
subdivision  (c)  ,  the  parties  opposing  a  motion  for  summary  judgment 
must  be  "afforded  a  reasonable  opportunity  to  discover  relevant 
evidence  pertinent  [to  the  motion]  that  is  not  in  their  possession 
or  under  their  control."  This  clause  is  likely  to  serve  as  a 
costly  and  obstructive  lifeline — however  temporary — to  delay  the 
inevitable  judgment  against  litigants  who  have  no  legitimate  basis 
for  opposing  summary  judgment.  Current  Rule  56  affords  an 
opportunity  for  discovery  if  the  court  sees  fit,  but  it  does  not 
do  so  in  the  manner  presented  by  the  proposed  revision  of 
subdivision  (c) — presumptively  requiring  the  opportunity  for  such 
discovery.  There  are  numerous  uncomplicated  cases  with  respect  to 
which  summary  judgment  is  an  appropriate  mechanism  to  dispose  of 
the  case  quickly  and  efficiently.  To  place  an  artificial  roadblock 
in  the  path  of  such  an  other-^ise  efficient  mechanism  will  only 
further  tax  an  already  overburdened  federal  judiciary. 

While  Rule  11  protections  still  exist  to  counter  certain 
frivolous  defensive  measures.  Proposed  Amended  Rule  56  has  removed 
the  threat  of  monetary  sanctions  currently  found  in  subdivision  (g) 
of  Rule  56  when  affidavits  are  submitted  in  bad  faith  or  solely  for 
delay.  Although  the  Draft  Committee  Note  maintains'"  that  the 
protections  of  current  Rule  56(g)  are  contained  in  Proposed  Amended 
Rule  11,  the  final  shape  of  Rule  11  remains  uncertain  in  view  of 
the  controversy  surrounding  the  Rule.  Although  we  generally 
endorse  consolidation  of  sanctions  rules,  final  deletion  of  other 
sanctions  rules  should  occur  only  after  Rule  11  revisions  or  the 
institution  of  an  omnibus  rule  are  finalized. 


on  the  traditional  role  of  the  jury.  In  our  view,  courts  should 
resist  these  potential  problems  by  exercising  restraint  in  the 
application  of  Liberty  Lobby  and  Matsushita  and  have  done  so 
informally  and  admirably  in  the  five  years  following  the  Court's 
1985  trilogy.  A  revamped  summary  judgment  rule  may  well  disturb 
the  judicial  balance  that  currently  appears  to  prevail  regarding 
summary  judgment. 

"   933  F. 2d  at  CCXLVIII. 
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Consistent  with  its  May  1991  Comments  regarding  proposed 
changes  in  federal  discovery  practice,  the  Committee  remains 
puzzled  regarding  the  attitude  toward  experimentation  apparently 
prevailing  in  the  Advisory  and  Rules  Committees.  Ordinarily,  when 
one  enters  a  period  of  experimentation,  one  retains  a  control  group 
(a  body  unchanged  from  the  status  quo)  and  an  experimental  group  or 
groups  (bodies  different  than  the  status  quo) .  After  an  adequate 
time,  the  control  group  and  the  experimental  group  are  compared, 
allowing  the  researcher  to  determine  what  impact,  if  any,  was  had 
by  the  experimental  group's  differences  from  the  status  quo. 

The  Civil  Justice  Reform  Act  of  1990"  embodies  the  essence 
of  the  experimental  method  in  that  it  requires  each  federal 
judicial  district  to  convene  advisory  groups  to  suggest  means  by 
which  the  court  may  reduce  delay  and  cost  of  litigation.  These 
groups  are  already  in  place  throughout  the  country.  Both  the 
Southern  District  and  Eastern  District  of  New  York  have  already 
promulgated  extensive  advisory  group  reports  and  are  expected  to 
adopt  a  number  of  substantial  changes  in  civil  practice  by  local 
rule.  For  example,  the  Eastern  District  appears  likely  to  adopt  in 
most  respects  the  disclosure  procedures  contained  in  the  Proposed 
Amended  Civil  Rules.  By  1995,  these  and  other  district  plans  will 
have  been  implemented  and  reported  upon  to  the  Judicial  Conference 
of  the  United  States.  At  that  juncture,  courts  can  more  precisely 
gauge  the  potential  effectiveness  of  proposed  amendments  such  as 
the  disclosure  system,  limitations  on  depositions  and 
interrogatories,  expanded  pretrial  conferences  and  the  like.  For 
that  reason,  the  Committee  has  strongly  opposed  major  amendments  to 
the  discovery  rules  at  this  time. 

Proposed  Amended  Rule  8  3  continues  to  suggest  that  the 
Advisory  Committee  has  turned  the  scientific  method  on  its  head. 
Rather  than  maintain  some  semblance  of  the  status  quo  as  a  control 
group,  the  far-reaching  August  1991  package  of  proposed  amendments 
drastically  changes  much  of  the  civil  rules,  in  effect  making  the 
nation's  federal  courts  an  experimental  group.  Proposed  Amended 
Rule  83  would  permit,  contingent  upon  Judicial  Conference  approval, 
district  courts  to  adopt  experimental  local  rules  inconsistent  with 
the  overall  rules  and  Title  28  for  a  period  of  up  to  five  years. 
In  effect,  new  Rule  83  would  allow  some  districts  to  become 
different  experimental  groups  or  revert  to  the  former  civil  rules. 
Of  course,  predicting  any  of  this  is  impossible  because  the 
Judicial  Conference  has  published  no  substantive  criteria  by  which 
it  will  decide  the  applications  of  the  district  courts. 

The  Committee  is  at  a  loss  to  understand  the  rationale 
underlying  both  the  sudden  and  widespread  revision  of  the  discovery 
rules  combined  with  the  strange  reverse  experimentalism  embodied  in 
Proposed  Amended  Rule  83(b).   If  the  Judicial  Conference  favors 


5'   28  U.S.C.  §471  (1990) 
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The  Committee  is  at  a  loss  to  understand  the  rationale 
underlying  both  the  sudden  and  widespread  revision  of  the  discovery 
rules  combined  with  the  strange  reverse  experimentalism  embodied 
in  Proposed  Amended  Rule  83(b).  If  the  Judicial  Conference  favors 
experimentation,  as  does  Congress  by  virtue  of  its  passage  of  the 
Civil  Justice  Reform  Act,  it  would  seem  wiser  to  retain  the  status 
quo  and  to  permit  districts  to  experiment  (pursuant  to  the 
directives  of  the  Act)  without  the  need  for  Judicial  Conference 
approval  so  long  as  any  resulting  local  rules  are  not  so 
inconsistent  with  the  federal  rules  as  to  undermine  a  party's 
rights.  Under  the  Proposed  Amended  Rules,  there  will  be  no 
organized  experiment  that  can  be  studied — the  Proposals  effectively 
wipe  out  the  control  group  and  replace  it  with  a  nationwide 
experimental  group.  If  these  Proposals  take  effect,  the  Civil 
Justice  Reform  Act  will  have  been  effectively  overruled."  However, 
subject  to  the  unarticulated  discretion  of  the  Judicial  Conference, 
there  remains  the  possibility  of  sporadic  experimentation  or  a 
return  to  the  status  quo. 

This  arrangement  appears  to  be  a  prescription  for  confusion 
with  no  likelihood  of  providing  the  profession  with  meaningful 
information  as  to  the  impact  of  various  rules.  Instead  of  making 
such  broad  revisions  in  the  civil  rules  and  so  expanding  Rule  83, 
we  recommend  restraint  in  rulemaking  and  oppose  Proposed  Rule  83(b) 
in  any  form. 

The  Committee  endorses  Proposed  Amended  Rule  83 (d) . 
Widespread  and  surprising  variance  in  the  ever-expanding  local 
rules  is  a  problem  that  can  occasionally  plague  even  the  most 
careful  counsel.  We  also  suggests  that  the  draft  Rule  83(d) 
language  be  revised  to  state  specifically  that  it  applies  to 
standing  orders  and  unwritten  customary  procedures  of  the  district 
courts. 


Evidence  Rule  702 

Subject  to  its  concerns  regarding  the  proposed  revisions  in 
discovery  practice  and  the  premature  institution  of  the  disclosure 


"  However,  because  of  the  inherent  delays  in  rulemaking,  the 
August  1991  Proposed  Amended  Rules  could  probably  not  take  effect 
until  December  1,  1993  at  the  earliest.  Thus,  the  experimentation 
sought  by  Congress  in  22  U.S.C.  §471  could  be  realized  for  at  least 
some  short  period  of  time.  In  addition,  the  August  1991  proposals 
can  not  become  law  without  the  acquiescence  of  Congress. 
Notwithstanding  that,  it  seems  counter  to  the  1990  Act  for  the 
Rules  and  Advisory  Committee  to  move  so  swiftly  toward  a  major 
revision  of  Rules,  particularly  the  discovery  rules,  before  the 
submission  of  the  district  studies  required  by  the  1990  Act. 
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system,  the  Committee  supports  Proposed  Amended  Rule  of  Evidence 
702. 

The  Committee  and  the  Association  of  the  Bar  appreciate  the 
opportunity  to  submit  comments  regarding  these  imported  proposed 
revisions  to  the  civil  rules.  We  would  be  happy  to  provide 
additional  explanation,  commentary,  or  research  should  the  Rules 
Committee  or  Advisory  Committee  desire. 

Respectfully, 


Jeffrey  A.  Mishkin,  Chair 
Committee  on  Federal  Courts 
Association  of  the  Bar  of  the 
City  of  New  YorJc 

Martiss  V.  Anderson 
Celia  Goldwag  Barenholtz 
Edwin  Mark  Baum 
David  M.  Brodsky 
Richard  B.  Brualdi 
Jay  C.  Carlisle  II 
Michael  A.  Cooper 
Jo  Ann  Davis 
Philip  Le  Breton  Douglas 
Carol  A.  Edmead 
William  Scott  Ellis 
Lawrence  D.  Gerzog 
R.  Peyton  Gibson 
Martin  Glenn 
Mark  R.  Hellerer 
Jonathan  M.  Herman 
Berthold  M.  Hoeniger 
T.  Barry  Kingham 
Jonathan  J.  Lerner 
Robert  Lewin 
Marian  Whitney  Payson 
Jed  Saul  Rakoff 
Seth  Ribner 
Cheryl  R.  Saban 
Jeffrey  W.  Stempel 
Stephen  E.  Tisman 
Richard  M.  Zuc> crman 


cc:   Hon.  Sam  Pointer 

Prof.  Paul  Carrington 
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APPENDIX  A. —COMMITTEE   ON   FEDERAL   COURTS 
RI.L£  n 

[Drrili] 

Rule  11.  Abusive  Conduct  of  Litigation-' 

(ai  Derinitiom 

1 1  ]  ■"Conduc:."  as  used  in  this  Rule,  refers  to  anv  acdvitv  bv 
counsel,  a  parrv.  a  witness,  or  anvone  else  attempting  to 
influence  lidg^tion  mat  affects  the  proceedings  of  a  case 
properlv  before  the  court.  Conduct  includes  but  is  not  limited 
to  the  commencement  of  an  action,  informal  invesdgation  or 
the  absence  of  it  surrounding  the  prosecuuon  or  defense  of  an 
action,  the  use  of  a  pleading,  motion,  or  other  paper,  settlement 
discussions,  discover."  practice,  motion  pracuce.  dealings  among 
parties,  counsel,  and  witnesses,  as  well  as  behavior  surrounding 
the  trial  of  a  matter. 

(2)  "Abusive"  conduct^'  is  conduc:  undertaken  or  omitted. 
including  both  intentional  acts  and  omissions,  as  well  as  reckless 
or  grossly  negligent  behavior.  Examples  of  abusive  conduct 
include  seeking  unreasonable  delav  in  the  conduct  and  resolu- 
tion of  the  matter,  harassment  of  others,  attempung  to  inflict 
malicious  injur--  to  others,  a  grossly  negligent  or  reckless  failure 
to  conduct  a  reasonable  inquiry  into  the  facts  or  applicable  law 
of  a  matter,  or  engaging  in  anv  other  behavior  that  falls 
demonstrably  short  of  that  expected  from  a  reasonable  attor- 


54  Owing  to  time  constnints,  the  Commutes  wai  not  able  to  drat"t  an  advisorv 
note  to  accompanv  iti  prooojed  comprehensive  sanctions  rule.  .\n  accompanving 
note  would  obviousiv  ace  much  to  the  new  rule  by  permitiing  the  .\dvjsorv- 
Committee  to  ^ve  rJidance  to  the  profession  as  to  the  Rule  i  application  without 
making  the  text  ot  the  rjie  undulv  long  and  unwieldv.  Ob\nousiv.  a  well-crafted 
note  would  alleviate  the  pressure  which  this  Committee  felt  to  make  ita  draft 
comprehensive  ruie  verv  jpecific. 

«  Althou'.^h  a  Note  vouid  ^enerallv  aid  drafting  and  use  of  the  entire 
corr.orehensivc  sanctions  rule,  it  would  have  particular  value  for  this  subsection. 
Denning  atjusive  >;cncuc:  :s  an  elusive  goal.  Through  illustrations,  examples  and 
narrative,  the  note  can  more  fullv  communicate  the  intent  of  the  new  rule. 

This  legment  of  ;.-.e  Rule  seeks  to  establish  a  broad  standard  that  judges  would 
.Toplv  with  sensitive  iiicrstton  :o  sanction  obvious  voiiiionai  abuses  and  attomev 
behavior  that,  although  not  intentionailv  abusive,  is  so  grosslv  or  recklesslv  below 
acceptable  itandardi  ot  attornev  behavior  as  to  amount  to  an  aouse  ot  the  litigauon 
process. 

The  .N'ote  would  itress  that  the  new  rtile  is  designed  to  focus  on  the  conduct  of 
counsel  rather  than  ;.-.e  prcauct  of  counsel.  T"ic  coun  would  be  counseled  to  resist 
in\-  tendencv  to  sanction  counsel  merelv  because  the  court  was  displeased  with 
counsel  s  anahsis  of  the  strength  of  the  client  s  f.nciual  or  legal  position. 
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nev.  In  cie'.eminmg  whether  abuiive  corciuc:  has  cccurred.  the 
court  mav  reach  conclusions  based  upon  circurr.stantial  evidence 
of  the  behavior,  pertbrmance.  and  mouves  of  counsel  and  the 
litigants  m  the  context  of  the  dispute.""'  In  addidon.  it  shall 
constitute  abusive  conduct  for  counsel  to  make  a  lethal  claim, 
defense,  contention,  or  ar^unr.ent  that  :s  utieriv  tr.voious.  A 
claina.  defense,  contention  or  argument  ;s  utterlv  frivolous  when 
the  assertion  has  no  colorable  or  plausible  basis  and  is  unsup- 
ported bv  precedent,  logic,  or  rational  argumentation.  A  court 
should  not  sanction  a  legal  claim  made  with  a  good  faith  basis 
for  the  extension,  modification,  or  reversal  of  exisnng  law.  In 
assessing  -.vhether  a  legal  assertion  is  utterlv  frivolous,  a  court 
should  consider  whether  it  has  anv  support  in  the  legal 
profession.  In  assessing  the  reasonableness  of  counsers  conduct, 
parnculariv  invesugadons  of  fact  and  law.  the  court  shall  take 
due  regard  for  the  resources  available  to  the  parties  and 
counsel,  the  magnitude  of  the  litigation,  and  other  constraints 
bearing  upon  the  matter  in  question."' 

(b)  Sanctions  Imposed  for  Abusi-je  Conduct 

Upon  the  finding  of  abusive  conduct,  the  cour^  mav  impose 
upon  the  offending  person  an  appropriate  sancdon.  which  may 
include  a  fine,  a  reprimand,  censure,  referral  to  disciplinary 
authorities,  mandatory  continuing  legal  educadon.  an  order 
precluding   the   introduction   of  certain   evidence,   an   order 

oJ  To  some  extent,  of  coune.  the  "^roiJ  ne^iivjence"  and  the  'recklessness' 
standard  are  diffcrer.t.  The  distinction  betueen  ihem  and  c.he  seietuon  ot  the  apt 
veroal  torniuia  has  tradiuonaiU  perplexed  the  Supreme  Court  m  litization  under 
4-  U.S.C.  §  19S3.  Fne  Committee  is  also  uncenam  at  this  time  as  to  the  apt  standard 
to  trigger  <anctions  and  has  included  both  terms  m  the  dratt  rule  to  faciliate  the 
.\dvisorv  Committee  s  assessment  ot  the  matter. 

-:  This  >enie.~.i;e  is  intended  to  reduce  anv  ter.rieno  ot"  a  court  to  require  small 
t'lrms.  public  interest  tlrms.  and  pro  if  litiijanu  :o  meet  tne  level  ot  practice  found 
in  the  lar^jcst  and  most  sophisticated  urban  law  t'lrnis.  Alihoui^n  the  new  rule  should 
not  immunize  the  reckless  or  wilful  n^l^coluiuct  ot  small  firms  or  lawvers 
representmif  clients  ot  iinutcd  rcjoiirces.  these  :.-.c:ors  >l'.ould  he  considered  bv  the 
coiiri  in  determinin.f  how  much  tact  in\estn:ntion  nr.ri  le-^'ai  research  was  enouv(h. 
For  examtJle.  :n  a  small  case  ic.,'.  a  low  iiain.T,'e  claim  arisim,'  out  o(  copvriijht 
intnnvjemcnt).  :he  parties  can  not  reasonabiv  be  expected  to  invest  Kreat  resources 
in  pre-coinplaint  or  pre-answcr  inxestii^atiun.  Simiiuilv.  in  sucii  a  case  non-wilfuI 
errors  bv  counsel  are  unlikclv  to  visit  -^reat  i\tr:n  :o  ihe  opposin-,'  part\  or  counsel. 
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prsciuciing  the  iitization  of  cer:::in  issues,  an  order  precluding 
the  litigation  of  certain  claims  and  defenses,  entn.'  of  default 
judgment,  dismissal  of  the  action,  injunctive  relief  limiting  the 
otTender'i  future  access  to  the  courts,  an  order  to  pav  to  injured 
persons  financial  compensation  such  as  expenses  and  counsel 
fees  reasonablv  incurred  because  of  the  abusive  conduct  or  anv 
other  sanction  the  court,  in  its  discretion,  finds  appropriate. 
The  court  shall  applv  the  least  severe  sanction  capable  of 
effecting  the  purpose  of  this  rule.  In  awarding  sanctions  under 
this  rule,  the  court  shall  give  due  regard  to  applicable  sanctions 
provisions  found  in  federal  or  state  substantive  law  relevant  to 
the  merits  of  the  case. 


(c)  Procedure 

Prior  to  determining  the  existence  of  abusive  conduct  and 
determining  an  apt  sanction,  the  court  shall  provide  adequate 
notice  to  the  potentially  affected  persons  and  hold  an  eviden- 
tiary hearing,  zt  which  time  interested  persons  shall  be  permit- 
ted to  be  heard  by  the  court,  .\fter  hearing,  the  court  shall 
render  a  written  decision  or  decision  reducible  to  writing  that 
sets  forth  the  court's  findings  and  reasoning  relevant  to  the 
determination  of  abusive  conduct  and  sancdons.  Where  the 
court  finds  no  abusive  conduct,  the  court's  decision  mav  be 
suitably  brief.  Courts  shall  neither  make  findings  of  abusive 
conduct  nor  award  sanctions  without  giving  notice  to  the 
affected  persons.  Litigants  who  believe  thev  have  been  vicum- 
ized  bv  frivolous  conduct  shall  raise  the  issue,  bv  motion  or 
othenvise.  at  the  earliest  prac::cable  opportunitv.  The  court 
may,  and  ordinanlv  will,  reserve  decision  on  anv  question  of 
abusive  conduct  until  completion  of  the  litigation  in  order  that 
the  allegedly  abusive  conduct  can  be  placed  in  its  apt  context  or 
mitigated. 

(d)  Scope 

This    Rule   is   intended   to  applv   to   all   abusive  conduct  in 
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licigation  and  is  not  limited  to  the  making  of  unuarranted  claims 
or  the  commencement  of  litiiat:on.''- 

fe)  VicanoiL'i  Liability 

A  principal  is  presumptivelv  liable  for  the  abusive  conduc:  of 
its  azent  where  the  agent  commits  the  abusive  conduct  within 
the  icope  of  his  or  her  authorized  agencv'.  This  presumption 
mav  be  rebutted  where  the  facts  in  Question  show,  bv  dear  and 
convincing  evidence,  that  the  principal  took  all  reasonable  steps 
to  prevent  the  abusive  conduct  and  that  the  agent's  actions  were 
unauthorized  and  unexpected. 

(J)  Review 

A  district  court's  application  of  this  rule  shall  be  reviewed  for 
abuse  of  the  courts  discretion.  However,  the  level  of  scrutiny 
under  the  abuse  of  discretion  standard  shall  var>'  on  a  sliding 
scale  according  to  the  severity  of  the  sanction  under  review.  In 
addition,  the  adequacy  of  the  court's  recora  shall  be  assessed 
according  to  a  sliding  scale  based  on  the  nature  of  the  conduct 
and  sanction  under  review.^^ 

(g)  Repeal 
The  following  rules  are  repealed:  26(g):  37(b)(2)(E^:  56(g). 

S'ovember  1990 


-•  Ai  t.hij  juncture,  the  note  accotnpanvm^  the  new  rule  would  provide  that  the 
comprehensive  rule  shall  be  applied  equailv  bv  the  courts  to  intimidation  of 
tticnesses.  refusal  to  provide  discoverv.  pursuit  of  excessive  discover.-,  motion 
prac::ce.  '.nai  practice,  settlement  conduct,  examination  of  vvitncsses.  making  ot 
atr.davus.  seeliing  sanctions,  or  anv  form  of  abusive  conduct  made  in  connection 
\»un  liti^tion  so  lonif  as  the  offending  person  and  behavior  arc  properiv  subject  to 
t.-.e  jurisdiction  of  tfie  court. 

'i  Tlie  Committee  has  substantial  concern  that  it  mav  be  iiupproprtate  for  the 
federal  civil  rules  -jovernintj  trial  courts  co  set  forth  a  standard  ot  review  to  be 
.loplicd  bv  federal  appeals  courts.  .Voiwithstandin'^  this  problem  of  rule  makini; 
!ev:i!in:3cv,  the  Cominiuee  holds  the  view  that  ihe  aijiisc  of  discretion  standard  of 
•.•?v;cu  IS  apt  and  that  it  should  be  applied  m  a  manner  sensitive  lo  the  cunce.xt  of 
the  sanctions,  particularlv  the  maijnitude  and  impact  of  the  sanctions.  .\  large  line, 
luaior  award  ot  counsel  fees,  or  a  searintj  .ind  widelv  puhlicizetl  censure  bv  the  trial 
court  should  receive  greater  appellate  scr.ninv  than  a  court  s  insistence  that 
offending  counsel  .ittend  a  leminar  on  ERIS.V  prc-empiiuii  of  cUnnis  .iruiiig  under 
>i.nte  iai*. 
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Rule    46.     InteiTOifatoriea    (Southern    Dis- 
trict Only) 

(a)  At  the  conner.cement  af  discovers,  mt£.TOga- 
tores  will  be  .-e53:c:aa  to  those  ieexin?  na.T.es  of 
•sitr.esses  wit.-,  knowledge  or  ;r.;onr.acon  relevant 
10  the  subject  ~at:*r  of  the  icr.on.  the  computauon 
or  each  c3te?or/  o:  damage  alleged,  and  the  exist- 
ence, custodian.  ;oca:;on  ano  ier.eni  descrpr.on  of 
relevant  doc'j~ents.  mciuair.?  :erT:nent  msuronce 
agreements,  and  ot-ier  pnysicai  evidence,  or  ini'or- 
manon  of  a  sur.iiar  r.ature. 

(b)  DuTJi?  discovery,  interrsgatores  other  Lhan 
those  see.king  aicrr.acon  desc-bed  in  paragnpn 
(al.  above  may  only  be  ser^■ed  d  they  are  a  more 
pracrxal  method  of  obtaining  the  information 
sougnt  than  a  request  for  proQuction  or  a  deposi- 
tion. 

(c)  At  the  conciusion  of  each  parr.-'s  discovery, 
and  pr.or  to  Lhe  discover.^  cut-off  date,  mterrogaio- 
ries  see.king  the  claims  and  contentions  of  the  op- 
posing party  may  be  served  unless  the  court  has 
ordered  ochervise.  Questions  see.king  the  names  of 
expert  witnesses  and  the  suostance  of  their  opinions 
may  also  be  served,  if  this  miormanon  has  not  been 
previously  obuined. 

fd)  No  part  of  an  interrogator.-  shall  be  left 
unanswered  merely  because  an  objeccon  is  inter- 
posed to  another  part  of  the  mterrogatory. 

'ej(l)  Where  in  ooiecf.on  ;s  made  to  any  interrog- 
ator.- or  sub-part  t.-.ereof  or  to  any  aocument  re- 
quest under  Fed.?..Civ.P.  24.  the  objection  shall 
state  with  specalci"  ail  grounoa.  .Any  ground  not 
stated  in  an  objeccon  'vithin  the  time  proviced  by 
the  Federal  Rules  of  Cir.l  Procecure.  or  any  e:tten- 
sions  thereoi.  ihail  be  waived. 

(2)  Wliere  a  cia:.T.  of  pnvilege  :s  asserted  in  ob- 
jecting :o  any  ■.nterrc gator.-  or  document  ce.mand. 
or  suo-part  ^.-.ereof.  mo  an  answer  is  not  proviaed 
on  the  basis  of  s\icr  asserr.on. 

(i)  the  attsrr.ey  asserr_-.g  the  sr-.-.:ege  shall  in 
the  objection  to  V.i  interrogator.-  or  cocument 
demand,  or  suo-pait  thereof.  ;aenc:y  t.-.e  nature 
of  the  pr.\i!ege  iinciuding  worx  product)  which  is 
being  ciaimeu  ana  :i  the  pr.v.iege  is  being  issen- 
ed  in  connection  •■'•"th  a  claim  or  defense  governed 
by  Slate  law.  -.r.dicate  t.-.e  sute's  pnviiege  ruie 
being  invoked:  ana 


(u)  -Jie  roilowicg  inioraacon  shall  be  providec 
in  the  oojection.  unless  divuigence  of  sue.-,  xfor- 
manon  wouid  cause  disclosure  of  the  ailegeai-.- 
pnvileged  infomatton: 

(A)  for  documents:  (1)  the  r.-pe  cf  document; 
(2)  general  suoject  matter  of  the  document;  i2) 
the  aate  of  the  aocumenc  U)  such  other  infer- 
macon  as  is  sufficient  to  idencfy  the  dccum.e.-.t 
for  a  suopoena  duces  tecum,  including,  where 
appropnate.  the  author  of  the  document,  the 
addressee  of  the  document,  and.  where  :ot  ap- 
parent, the  relationship  of  the  author  and  aa- 
dressee  to  eacn  other 

(B)  for  oral  comnunicataonsi  (1)  the  name  of 
the  person  maJdng  the  communication  ana  the 
names  of  persons  present  while  the  communica- 
tion was  made  and.  where  not  apparent,  the 
relationship  of  the  persons  preseut  to  the  per- 
son niaking  the  conununicanon:  (2)  the  date 
and  place  of  communicanon:  (3)  the  general 
subject  matter  of  the  communication. 

(f)  Whenever  a  party  answers  anv  interrogatory 
by  reference  to  records  from  which  the  answer  mav 
be  derived  or  ascertained,  as  permitMd  in  Fed.R, 
Civ.P.  ZSlc): 

(1)  The  speciiication  of  documents  to  be  produced 
shall  be  in  sufficient  detail  to  pemit  the  interrogat- 
ing party  to  locate  and  identify  the  records  and  u> 
"certain  the  answer  as  readily  as  could  the  parr.- 
from  whom  discovery  a  sought. 

(2)  The  producing  party  shall  make  available  anv 
wmputenzed  information  or  summaries  thereof 
that  It  either  has.  or  can  adduce  bv  a  reiaaveiv 
simple  procedure,  unless  these  materials  are  pn\-i- 
'*?ed  or  otherwise  immune  from  discovery. 

(3)  The  producing  party  shall  provide  any  rele- 
vant compilacons.  abstracts  or  summaries  in  its 
custody  or  readily  obtainable  by  it,  unless  these 
matenais  ire  pn\-ileged  or  otherwise  immune  from 
discover)-. 

(4)  The  documents  shall  be  made  available  for 
inspecaon  and  copnng  within  ten  days  after  semct 
of  the  answers  to  interrogatones  or  at  a  date 
agreed  upon  by  the  parnes. 

CroM  References 
Federal  .'v.i'es  of  Civil  Procedure,  see  l^  CS.Cwi. 
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APPENDIX   C 
CENTRAL   DISTRICT   OF    CALIFORNIA 


RULE  6.    EARLY  .MEETING  OF  COfN- 
SEL— REPORT  TO  COURT— STA- 
TUS CONFERENCE 

6.1  Time  of  Early  Meetin?.  Within  wenr.-  (20) 
days  after  serr.ee  of  the  answer  by  the  first  an- 
swenn?  defendant,  and  thereafter  as  each  defen- 
dant answers,  counsel  for  the  partes  shall  meet  in 
person  for  the  purrcses  set  forth  below.  Where 
there  are  muit:pie  defs.-.dants.  counsel  for  the  plain- 
tiff snail  Uke  a:l  reaionable  steps  to  schedule  the 
meetm?  so  cou.-aei  for  all  parties  can  attend. 
WTiere  necessarv  in  cuitj-defendant  cases  and  upon 
a  showing  of  jood  cause,  counsel  nuy  apply  for  one 
(1)  reasonable  e.x:ens:on  of  time  within  which  to 
hold  the  early  ir.eetirj. 

6.1.1  Documenu.  To  e.xchanfe  all  documents 
then  reasonably  available  to  a  party  which  are  thea 
contemplated  to  be  used  in  support  of  the  allega- 
tions of  the  pleading  fJed  by  the  party.  Documents 
laur  shown  to  be  reasonably  available  to  a  parT'* 
and  not  e.xchan^ed  may  be  subject  to  e.xcluaion  at 
the  time  of  trial. 

6.1.2  Discovery.  To  e.tchanfe  preliminary 
schedules  of  discover;-. 

6.1.3  Other  Evidence.  To  exchange  any  other 
evidence  then  reasonably  available  to  a  parry  to 
obviate  the  filing  of  unnecessary  discovery  motions. 

6.1. ■!  List  of  Witnesses.  To  exchange  a  list  of 
wimesses  then  knon-n  to  have  knowledge  of  the 
facts  supporting  the  material  allegations  of  the 
pleading  filed  by  the  party.  The  parties  will  then  be 
under  a  continumg  obiigauon  to  advise  the  opposmg 
party  of  other  witnesses  as  they  may  become 
known. 

6.1.5  Settlement  To  discuss  settlement  of  the 
action. 

6.1.6  Complicated  Cases.  To  discuss  whether 
the  action  is  sufficiently  complicated  so  that  all  or 
part  of  the  procedures  of -the  Manual  For  Comple.x 
Litigation  should  be  uclized.  Counsel  may  propose 
to  the  Court  modif:car.ons  of  the  procedures  in  the 
.Manual  to  laciiiute  :.-.e  management  of  a  particular 
action. 

6.2  Report  to  Court.  Within  foureen  (14)  days 
after  the  Early  Meer_-.c.  those  attending  are  mutu- 
ally obligated  to  file  a  Joint  Report  of  Early  Meet- 
ing with  the  Court  jetting  forth  a  preliminary 
schedule  of  discover^•  for  each  party;  discussion  of 
the  likelihood  of  settlement:  discussion  of  the  likeli- 
hood of  appeara.'.ce  of  additional  panies:  a  prelimi- 
nary esumata  of  the  time  required  for  trial;  and 
any  other  mfomation  which  may  be  helpful  to  the 
Court  in  settmi:  the  case  for  Status  Conference 
and/or  the  Pre-Tral  Conference. 

6.3  .Notice  of  RequiremenL  Counsel  for  plain- 
tiff shall  be  resDonsible  for  giving  notice  of  the 
requirements  of  Local  Rules  6.1  ana  6.2  to  counsel 
for  each  deienca.".t  :i  soon  as  possible  after  each 
defencant  s  firs:  acceanr.ce. 


6.4  Status  Conference.  The  Court  may  place 
the  action  or  proceeaing  on  calendar  for  a  Starts 
Conference  at  a  date  ro  earlier  than  rwenr.-  (20) 
days  after  the  Joir.;  .".epor:  of  Early  .Meeting  ;s  due 
'to  be  filed  with  the  Court.  The  court  clerk  shall 
give  prompt  nocce  to  all  parties  who  have  then 
appeared  of  the  date  and  time  of  such  Status  Con- 
ference and  shall  g-.^e  like  noace  to  all  parties  who 
subsequently  appear  pr.or  to  the  date  of  such  Sta- 
tus Confarence. 

6.4.1  Revresen:ation  at  Conference.  Each  par- 
ty appeanng  at  any  Status  Conference  shall  be 
represented  by  the  attorney  lor  Lhe  party  if  pro  se) 
who  is  then  contemplated  to  have  charge  of  the 
conduct  of  the  tnal  on  behaif  of  such  party. 

6.4.2  Report  for  Conference.  At  least  ten  (10) 
days  before  the  date  set  for  a  Sums  Conference  the 
parties  are  mutually  required  to  file  a  Joint  Status 
Report  discussing  the  following: 

State  of  discovery,  including  a  descr.pdon  of 
completed  discovery  and  detailed  schedule  of  all 
further  discovery  then  contemplated. 

A  discovery  cut-off  date. 

A  schedule  of  then  contemplated  law  and  mo- 
tion matters. 

Prospects  for  settlement. 

A  proposed  date  for  the  Pre-Trial  Conference 
and  the  thai 

Any  other  issues  affecting  the  status  or 
management  of  the  case. 
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Appendix  17.— Letter  From  Gregory  K  Arenson,  Esq., 
Proskauer,  Rose,  Goetz  &  Mendelsohn  (With  Attachment), 
to  Hon.  William  J.  Hughes,  Chairman,  June  14,  1993 
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June  14,  1993 


VIA  UPS 

Honorable  WllllaD  J.  Hughes,  Chairman 
SubcoBinittee  on  Intellectual 

Property  and  Judicial  Administration 
Judiciary  Committee 

United  states  House  of  Representatives 
207  Cannon,  House  Office  Building 
Washington,  D.C.   20515-6219 
Attn:  Edward  H.  O'Connell,  Esq.,  Assistant  Counsel 

Re:   Proposed  Amendments  to  the  Federal 
Rules  of  Civil  Procedure 

Honorable  Sir: 

On  behalf  of  the  Commercial  and  Federal  Litigation 
Section  of  the  New  York  State  Bar  Association,  I  am  trans- 
mitting a  copy  of  A  Commentary  on  Proposed  Changes  to  the 
Federal  Rules  Governing  Discovery  prepared  by  the  Committee 
on  Discovery  of  which  I  am  chair.   We  ask  that  the  Subcom- 
mittee make  this  report  a  part  of  the  record  of  the  hearing 
on  the  proposed  amendments  to  the  Federal  Rules  of  Civil 
Procedure  to  be  conducted  on  June  16,  1993. 

While  the  views  of  this  report  are  exclusively 
those  of  the  Commercial  and  Federal  Litigation  Section  and 
not  of  the  New  York  state  Bar  Association,  you  will  see  that 
our  Section  has  grave  concerns  with  the  proposed  amendments 
concerning  discovery,  particularly  the  amendments  regarding 
required  initial  disclosure,  limitations  on  the  numiber  of 
interrogatories  at  depositions,  and  sanctions  for  failure  to 
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supplement  responses  to  discovery  requests.   Should  you  or 
anyone  else  on  the  Subcommittee  have  questions  regarding  the 
contents  of  this  report,  we  will  be  happy  to  respond.   Thank 
you  for  your  consideration. 

Very  truly  yours, 


Greg<^ry  K.  Arenson 


GKA:sm 
Enclosure 


pc: 


P.  Kevin  Castel,  Esq.,  Chair 

Commercial  and  Federal  Litigation  Section 
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A  COMMENTARY  ON  PROPOSED  CHANGES  TO 
THE  FEDERAL  RULES  GOVERNING  DISCOVERY 

Report  of  the  Commercial  and  Federal  Litigation  Section  of  the 
New  York  State  Bar  Association 

On  November  27,  1992,  the  Judicial  Conference  of  the 
United  States  transmitted  to  the  Supreme  Court  proposed  amendments 
to  the  Federal  Rules  of  Civil  Procedure  and  Federal  Rules  of 
Evidence  (the  "Judicial  Conference  Proposal") .  The  Supreme  Court 
has  until  May  1,  1993,  to  approve  and  promulgate  these  proposed 
amendments,  and,  if  it  does,  then  Congress  has  until  December  1, 
1993,  to  disapprove  or  modify  them.  The  proposed  amendments 
contain  significant  changes  in  the  rules  governing  discovery*  and 
are  substantially  modified  from  the  proposed  amendments  circulated 
by  the  Committee  on  Rules  of  Practice  and  Procedure  of  the  Judicial 
Conference  of  the  United  States  (the  "Committee  Proposal")  on  which 
this  Section  commented  last  year  (the  "Section  Report"). 

The  Judicial  Conference  Proposal  has  adopted  a 
requirement  that  there  be  an  initial  discovery  meeting  among  the 
parties  to  formulate  a  discovery  plan,  which  is  to  be  incorporated 
into  a  scheduling  order  of  the  court,  whereas  the  Committee 
Proposal  had  eliminated  the  discovery  conference.  The  Judicial 
Conference  Proposal  has  narrowed  the  scope  of  required  initial 
disclosure,  but,  as  did  the  Committee  Proposal,  it  shifts  the 


This  commentary  does  not  discuss  the  changes  in  proposed 
Rule  26(a)(2)  concerning  the  disclosure  of  expert  testimony 
and  in  proposed  Rule  26(a)(3)  concerning  pretrial 
disclosure. 
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burden  for  such  disclosure  to  the  party  holding  the  information. 
While  eliminating  the  Committee  Proposal's  limitation  on  the  length 
of  depositions  and  imposing  a  new  standard  for  objections  and 
directions  not  to  answer  during  depositions,  the  Judicial 
Conference  Proposal  retained  the  Committee  Proposal's  presumptive 
limitation  on  the  number  of  depositions  and  interrogatories. 
Although  specifying  the  circumstances  requiring  supplementation  of 
initial  disclosure  and  responses  to  interrogatories,  document 
requests  and  requests  to  admit  more  carefully  than  in  the  Committee 
Proposal,  the  Judcial  Conference  Proposal  does  not  specify  the  time 
when  such  supplementation  is  required  in  a  way  that  will  avoid 
case-by-case  disputes  and  does  not  modify  the  possible  sanctions 
for  failure  to  supplement  in  a  manner  that  will  discourage  such 
collateral  disputes. 

While  the  Judicial  Conference  Proposal  is  an  improvement 
over  the  Committee  Proposal,  it  too  is  seriously  flawed  and  should 
be  rejected  or  substantially  modified  by  the  Supreme  Court  or 
Congress. 

Required  Discovery  Meeting 

Proposed  Rule  26(f)  of  the  Judicial  Conference  Proposal 
requires  the  parties  who  have  appeared,  by  attorneys  of  record  or 
representatives,  to  meet  no  later  than  the  earlier  of  76  days  after 
the  first  appearance  of  a  defendant  or  106  days  after  service  of 
the  complaint  on  any  defendant  (that  is,  14  days  before  a 
scheduling  order  must  be  filed  by  the  court  under  proposed 
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revisions  to  Rule  16(b))  to  discuss  the  nature  of  and  basis  for 
claims  and  defenses,  to  explore  the  possibility  of  settlement,  to 
make  or  arrange  required  initial  disclosure  and  to  develop  a 
proposed  discovery  plan.  The  discovery  plan  is  to  encompass  the 
subjects  for  discovery  and  the  timing  of,  form  of  and  limitations 
on  disclosure,  including  any  variation  from  the  federal  or  local 
rules.  Within  10  days  of  the  meeting,  the  parties  are  to  submit  a 
written  report  to  the  court  outlining  their  proposals  for  and  views 
on  the  discovery  plan.  The  court  is  then  to  enter  a  scheduling 
order.  Proposed  Rule  16(b).  Unless  otherwise  authorized  or 
agreed,  a  party  may  not  seek  discovery  from  any  source  prior  to  the 
parties'  discovery  meeting.   Proposed  Rule  26(d). 

The  Section  is  pleased  that  the  Judicial  Conference 
appears  to  have  adopted  our  suggestion  in  the  Section  Report  that 
there  be  a  required  discovery  meeting  among  the  parties  to  develop 
a  discovery  plan  before  disclosure  occurs.  As  long  as  the  parties 
comply,  we  believe  that  this  approach  will  promote  constructive  and 
productive  cooperation  among  counsel  and  may  avoid  many  discovery 
disputes  and  sanctions.  In  addition,  such  a  meeting  should  narrow 
any  discovery  disputes  to  permit  courts  to  address  them  more 
expeditiously  and  efficiently.  The  Section  wishes  to  emphasize 
that  the  Judicial  Conference  Proposal  permits  the  parties,  with 
court  approval,  to  vary  the  limitations  in  the  federal  or  local 
rules,  an  important  consideration  in  appropriate  complex  or 
particular  types  of  cases. 
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Required  Initial  Disclosure 

The  Judicial  Conference  Proposal  provides  that,  at  or 
within  10  days  of  the  discovery  meeting,  unless  otherwise 
stipulated  or  directed  by  the  court,  certain  required  initial 
disclosures  are  to  be  made  by  each  party.  Proposed  Rule  26(a) (1) . 
The  required  initial  disclosures  include:  (1)  the  name,  and,  if 
known,  address  and  telephone  number  of  each  individual  likely  to 
have  discoverable  information  "relevant  to  disputed  facts  alleged 
with  particularity  in  the  pleadings;**  (2)  a  copy  or  description  by 
category  and  location  of  all  documents,  data  compilations  and 
tangible  things  in  a  party's  possession,  custody  or  control  that 
are  **relevant  to  disputed  facts  alleged  with  particularity  in  the 
pleadings;**  (3)  a  computation  of  any  damages  claimed  by  the 
disclosing  party  and  documents  or  other  evidentiary  material  not 
privileged  or  protected  from  disclosure  on  which  the  computation  is 
based;  and  (4)  any  insurance  agreements  under  which  an  insurer  may 
be  liable  to  indemnify  or  reimburse  for  payments  made  to  satisfy 
any  judgment.  Proposed  Rule  26(a)(1)(A)  -  (D) .  These  disclosures 
are  to  be  based  on  information  *'reasonably  available**  to  the  party 
making  them.   Proposed  Rule  26(a)(1). 

One  of  the  most  radical  changes  contained  in  the  Judicial 
Conference  Proposal  is  to  shift  the  burden  for  initial  disclosure 
from  the  party  seeking  the  information  to  the  party  holding  the 
information.  The  Section  sees  no  clear  need  for  this  shift.  We 
believe  that  in  the  routine  cases  there  are  already  routine 
discovery  requests  that  are  propounded.   However,  in  more  complex 
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cases,  discovery  requests  are  not  routine  and  must  be  tailored  to 
the  situation  confronting  the  parties.  The  Section  believes  that 
the  required  discovery  meeting  is  more  appropriate  and  will  suffice 
to  narrow  the  issues  and  define  the  particularized  scope  of 
discovery  without  further  requiring  parties  to  provide  their 
adversaries  with  information  that  has  not  been  requested.  We  are 
further  concerned  that  much  wasteful  collateral  litigation  will 
occur  about  whether  appropriate  initial  disclosures  were  made, 
particularly  in  light  of  the  possible  draconian  sanction  under 
proposed  Rule  37(c) (1)  that  the  evidence  be  excluded  from  the  case, 
unless  the  failure  to  disclose  was  harmless  or  with  substantial 
justification.  In  sum,  shifting  the  burden  of  initial  disclosure 
does  not  obviously  improve  the  existing  system  of  disclosure  and 
will  likely  lead  to  more  litigation  about  the  scope  and  content  of 
any  initial  disclosure.  The  costs  appear  to  outweigh  any  benefit. 

We  also  believe  that  the  adoption  of  a  required  initial 
disclosure  system  based  upon  a  shifting  of  the  burden  of  producing 
information  is  premature.  Under  the  Judicial  Improvements  Act  of 
1990  and  Title  I  of  the  Civil  Justice  Reform  Act  of  1990,  several 
district  courts,  including  the  Southern  District  of  New  York  and 
the  Eastern  District  of  New  York,  are  experimenting  with  different 
forms  of  required  initial  disclosure.  The  Section  suggests  that 
radical  change  such  as  that  in  the  Judicial  Conference  Proposal 
should  await  the  results  from  these  experiments. 

The  Section  notes  that  the  Judicial  Conference  Proposal 
has  attempted  to  reduce  the  area  for  disputes  over  whether 
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appropriate  initial  disclosure  has  occurred.  The  Judicial 
Conference  Proposal  has  limited  the  required  initial  disclosure  to 
information  that  is  "reasonedily  available,"  a  standard  that, 
because  it  is  fact  specific,  may  easily  lead  to  disputes  as  to  its 
application. 

We  are  pleased  that  the  Judicial  Conference  Proposal  has 
recognized  the  difficulties  inherent  in  rec[uiring  a  party  to 
determine  the  issues  in  a  case  based  on  an  adversary's  notice 
pleading.  It  has  narrowed  the  scope  of  required  disclosure  of 
witnesses  and  tangible  things,  including  documents,  to  those 
matters  "alleged  with  particularity  in  the  pleadings."  The 
accompanying  Committee  Notes  to  the  proposal  state: 

Broad,  vague,  and  conclusory  allegations 
sometimes  tolerated  in  notice  pleading  —  for 
exeunple,  the  assertion  that  a  product  with 
many  component  parts  is  defective  in  some 
unspecified  manner  —  should  not  impose  upon 
responding  parties  the  obligation  at  that 
point  to  search  for  and  identify  all  persons 
possibly  involved  in,  or  all  documents 
affecting,  the  design,  manufacture,  and 
assembly  of  the  product.  The  greater  the 
specificity  and  clarity  of  the  allegations  in 
the  pleadings,  the  more  complete  should  be  the 
listing  of  potential  witnesses  and  types  of 
documentary  evidence. 

The  Judicial  Conference  Proposal  has  also  moved  toward 
the  recommendation  in  the  Section  Report  that  the  scope  of 
discovery  be  narrowed.  Thus,  the  required  initial  disclosure  is 
limited  to  those  matters  "relevant  to  disputed  facts,"  not  to  those 
matters  that  are  "relevant  to  the  subject  matter  involved  in  the 
pending  action"  or,  as  in  the  Committee  Proposal,  "likely  to  bear 
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significantly  on  any  claim  or  defense."  We  are  concerned,  however, 
that  the  difference  in  the  scope  of  disclosure  for  the  required 
initial  disclosure  and  other  discovery  may  spawn  unnecessary  motion 
practice  and  urge  consideration  of  uniformly  narrowing  the  scope  of 
all  disclosure. 

Limits  On  Depositions 
And  Interrogatories 

Proposed  Rule  30(a) (2)  requires  court  consent  for  there 
to  be  more  than  ten  depositions  conducted  by  the  plaintiffs, 
defendants  or  third-party  defendants  in  an  action.  Similarly, 
proposed  Rule  33(a)  requires  court  consent  for  any  party  to  serve 
more  than  25  interrogatories,  including  all  discrete  subparts.  As 
the  Section  Report  stated,  we  believe  that  it  is  premature  for  the 
Federal  Rules  of  Civil  Procedure  to  be  modified  to  include 
presumptive  limits  on  the  number  of  depositions  or  interrogatories. 
The  Section  suggests  that  any  limitation  on  the  number  of 
depositions  or  interrogatories  should  await  the  numerous  local 
experiments  that  are  being  conducted  under  the  Judicial 
Improvements  Act  of  1990  and  Title  I  of  the  Civil  Justice  Reform 
Act  of  1990  and  under  local  rules. 

In  the  Committee  Notes  to  proposed  Rule  26(a)(1),  the 
Judicial  Conference  states  that  it  is  required  to  submit  a  report 
to  Congress  by  December  31,  1995,  reviewing  the  experiences  of  the 
several  courts  under  the  Civil  Justice  Refoirm  Act  and  perhaps 
indicating  the  desirability  of  further  changes.  The  Judicial 
Conference  says  that  any  changes  recommended  in  its  report  could 
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not  be  implemented  until  December  1998  at  the  earliest,  and 
therefore  it  would  rather  implement  a  series  of  disclosure 
obligations  under  the  federal  rules  now. 

The  Section's  answer  to  the  Committee  Notes  is  that  by 
adopting  the  proposed  federal  rules,  the  Judicial  Conference 
appears  to  be  prejudging  the  desirability  of  limiting  the  number  of 
depositions  and  interrogatories  before  all  the  evidence  has  been 
gathered.  The  Section  does  not  believe  that  five  more  years  of 
local  experimentation  in  this  area  will  cause  a  breakdown  in  the 
system  of  disclosure  under  the  federal  rules. 

The  Section  applauds  the  Judicial  Conference  Proposal's 
modification  of  the  Committee  Proposal  limiting  the  duration  of 
depositions.  Proposed  Rule  30(d) (1)  instead  articulates  a  standard 
of  behavior  during  depositions  that  may,  if  enforced  by  the  courts 
under  proposed  Rule  30(d)(2),  make  a  significant  start  in  curing 
abusive  behavior  during  depositions.  Proposed  Rule  30(d)(1) 
requires  that  objections  be  stated  concisely  in  a  non-argumentative 
and  non-suggestive  manner  and  that  directions  not  to  answer  be  made 
only  to  preserve  a  privilege,  to  enforce  a  previously  imposed  court 
limitation,  or  to  present  a  motion  that  the  examination  is  being 
conducted  in  bad  faith  or  unreasonably  to  annoy,  embarrass  or 
cf^press  the  deponent  or  a  party.  If  a  court  finds  that  there  has 
been  an  impediment,  delay  or  other  conduct  that  has  frustrated  the 
fair  examination  of  the  deponent,  it  may,  under  proposed  Rule 
30(d)(2),  impose  an  appropriate  sanction,  including  reasonable 
costs  and  attorneys'  fees. 


m   nco  r\ 
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However,  to  the  extent  that  proposed  Rule  30(d)(2) 
encourages  local  rules  to  establish  a  presumptive  limit  for  the 
duration  of  a  deposition,  the  Section  disapproves  the  suggestion. 
Limiting  the  length  of  depositions  will  not  control  harassment  or 
gamesmanship  during  depositions  and  may  have  the  undesired  effect 
of  promoting  additional  disputes  among  counsel.  A  presumptive 
limitation  will  burden  the  deposition  process  with  disputes 
involving  the  length  of  time  between  questions  and  answers,  the 
number  of  minutes  spent  marking  exhibits,  the  number  and  length  of 
breaks  and  other  similarly  petty  matters.  A  presumptive  limitation 
may  also  have  an  unfair  impact  on  certain  lawyers  simply  because  of 
their  interrogation  style.  A  methodical  style  does  not  necessarily 
translate  into  any  form  of  abuse.  Moreover,  some  witnesses  may  be 
less  than  forthcoming,  so  that  extra  time  must  be  spent  to  discover 
that  witness's  knowledge.  Accordingly,  the  Section  is  pleased  that 
the  primary  approach  adopted  by  the  Judicial  Conference  Proposal 
for  reducing  deposition  abuse  is  to  regulate  and  sanction  the 
abusive  tactics  themselves. 

Duty  To  Supplement  Disclosure 

Proposed  Rule  26(e)  imposes  an  affirmative  duty  upon  a 
party  to  supplement  prior  disclosures  or  responses  that  are 
incomplete  or  incorrect  in  some  material  respect  if  the  corrective 
information  has  not  otherwise  been  made  known  during  the  discovery 
process  or  in  writing.  In  particular,  Proposed  Rule  26(e)(1) 
requires  supplementation  of  the  required  initial  disclosure  "at 
appropriate   intervals,"   and   Proposed  Rule   26(e)(2)   requires 
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supplementation  of  responses  to  an  interrogatory,  request  for 
production  or  request  for  admission  when  the  party  learns  that  the 
prior  response  was  materially  incomplete  or  incorrect.  Proposed 
Rule  37(c)(1)  requires  a  court  to  exclude  such  supplementary 
information  from  evidence  at  trial,  at  a  hearing  or  on  a  motion 
unless  the  failure  to  disclose  was  harmless  or  with  substantial 
justification. 

The  Section  endorses  the  principle  of  required 
supplementation  of  disclosure  but  is  concerned  that  the  proposed 
rule  may  generate  too  many  collateral  controversies,  particularly 
regarding  the  timing  of  supplementation  of  responses.  The 
requirement  that  initial  disclosure  be  supplemented  at  appropriate 
intervals,  without  defining  that  term,  is  an  invitation  to  a  sui 
generis  review  by  the  court  in  each  case  in  which  a  party  may  gain 
an  advantage  by  having  the  information  excluded  under  proposed  Rule 
37(c)(1).  The  requirement  that  an  earlier  response  be  corrected 
when  a  party  learns  it  is  materially  incomplete  or  incorrect  may 
impose  a  burdensome  obligation  in  complex  cases  to  review  and 
update  discovery  responses  on  a  continuing  basis. 

The  Section  believes  that  all  disclosures  should  be 
supplemented,  under  the  standards  in  proposed  Rule  26(e),  as  part 
of  the  pretrial  disclosures  required  to  be  made  at  least  30  days 
before  trial  under  proposed  Rule  26(a)(3).  However,  exclusion  of 
evidence,  unless  the  failure  to  supplement  was  harmless  or  with 
substantial  justification,  should  not  be  a  recmired  sanction. 
Instead,   if   the   nonsupplementing   parties   can   demonstrate 
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substantial  prejudice  from  the  failure  of  the  supplementing  party 
to  disclose  the  information  earlier,  then  appropriate  remedies 
should  be  formulated  by  the  court,  including  further  limited 
discovery,  possibly  at  the  expense  of  the  withholding  party,  or 
perhaps  exclusion  of  evidence. 

Summary 

While  the  Section  endorses  much  of  the  Judicial 
Conference  Proposal,  the  Section  believes  that  it  is  too  flawed  to 
be  promulgated  without  modification.  The  scope  of  discovery  should 
be  narrowed,  there  should  not  be  a  shift  in  the  burden  of  the 
initial  disclosure,  the  timing  for  the  supplementation  of  responses 
should  be  clarified,  and  the  sanctions  for  a  failure  to  make 
initial  disclosures  or  to  supplement  responses  should  be  tailored 
to  each  case.  The  Section  recommends  that  the  Supreme  Court  or 
Congress  either  modify  the  Judicial  Conference  Proposal  or  reject 
it  in  its  entirety  so  that  a  less  flawed  proposal  may  be  produced. 

Dated:  March  18,  1993 
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Gregory  K.  Arenson,  Chair 
James  A.  Beha,  II 
Lawson  F.  Bernstein 
Rosemary  B.  Boiler 
John  J.  Carl in 
Harris  N.  Cogan 
Thomas  E,  Fleming 
Seth  Goodchild 
Richard  F.  Griffin 
Lisa  Gersh  Hall 
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Michael  D.  Tryon 
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Appendix  18.— Letter  From  William  K.  Slate  II,  President, 
Justice  Research  Institute,  to  Hon.  William  J.  Hughes, 
Chairman,  June  24,  1993 


JUSTICE  RESEARCH  INSTITUTE 

SlGSoiiih  Tliird  St ret-t  Philadelphia.  PA  19147  2308 
Td.  1215)  574  8030  Fax  (215)  574-8032 


18<H»  M  SuccuXW.  Suiu-  730S.«iih  RP'^Fi  V£D 

Wusliiiimoii.  IK"  :»t)().«>-S«02  "^  C^  t.' 

Tel.  ( 2()2 )  7H.V.S9 1 9  FaA  ( 202 )  78iv.=>922 

JUN2  9  1993 
June  24,  1993  ^^^  ^^  courts 


Hon.  William  J.  Hughes 
Chairman.  Judiciary  Subcommittee 

on  Intellectual  Property  and  Judicial  Administration 
House  of  Representatives 
241-CHOB 
Washington.  DC   20515 

Re:       Federal  Rules  of  Civil  Procedure 
Rule  30(b)(4) 

Dear  Mr.  Chairman: 

It  was  a  pleasure  appearing  before  your  Committee  last  week  in  support  of  maintaining 
30(b)(4)  in  Its  present  form. 

A  very  significant  point,  only  modestly  referenced  in  my  oral  presentation,  prompts  this 
brief  follow-up  letter. 

The  point  is  this:  Because  an  overwhelming  percentage  of  depositions  are 
transcribed,  the  review  of  those  printed  depositions  enhances  settlement  and  concurrently 
reduces  the  number  of  cases  which  go  to  trial. 

Our  research  suggest  that  upwards  of  98  percent  of  ail  depositions  taken  are  transcribed 
and  considered  by  counsel  in  determining  whether  to  settle  a  case  or  go  to  tnal.  In  that  sense, 
it  is  not  farfetched  to  see  the  transcnbed  deposition  review  as  a  form  of  ADR-diverting  cases 
from  going  to  tnal.  Hence,  encouraging  methodologies  which  preclude  facile  pretrial  review 
of  testimony  will  undoubtedly  result  in  more  civil  tnals  for  federal  judges. 

In  fact,  an  analogous  e.xpenence  on  the  criminal  side  has  recently  been  documented  in 
California.  A  legislative  initiative  known  as  Proposition  1 15  was  designed  to  "streamline"  the 
cnmmai  justice  system  by  enabling  parties  to  bypass  preliminary  hearings.  The  unfortunate 
result  for  the  court  svstem  is  that  cases  which  would  be  sifted  out  at  the  preliminary  hearing, 
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and  charges  reduced  to  something  appropriate  or  dismissed,  now  end  up  in  trials  as  cases  that 
are  very  weak,  but  nobody  knows  it  until  they  are  tried.  The  rate  of  acquittals  for  criminal  jury 
trials  has  increased  substantially,  and  the  impact  on  the  courts  of  the  time  consumed  needlessly 
has  been  found  to  be  significant. 

In  conclusion,  I  would  hope  that  the  civil  justice  system  would  retain  its  important 
preliminary  review  stage  through  the  use  of  printed  depositions,  and  that  neither  the  courts  nor 
the  Congress  would  promote  a  rule  which  has  as  its  norm  the  encouragement  of  methodologies 
which  are  more  expensive,  less  accurate,  and  foster  the  use  of  pass6  technologies  which  are  not 
computer  based. 

Again,  I  reiterate  my  sincere  thanks  for  your  kindness  at  the  public  hearing,  and  also  my 
high  regard  for  your  longstanding  commitments  to  improvements  in  the  administration  of  justice. 


Yours  sincerely, 

William  K.  Slate,  II 
President 
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Appendix  19.— Letter  From  Fulton  Haight,  President,  Amer- 
ican College  of  Trial  Lawyers,  to  the  Subcommittee  on  In- 
tellectual Property  and  Judicial  Administration,  June  28, 
1993 


Amtviam  College  of  Uml  iT/itDjirrs 

8001  Irvine  Center  Drive.  Suite  960 
Iivine.  California  92718 


Telephone 
(714)  727-3194 

TeWcopier 
(714)  727-3894 

OniCe  of  the  Pyvsdent 
FukonHaigM 

^ 

^ 

1620  26lh  Street  Suite  4000  Noflh 
Sana  Monica.  Cotfefnia  90404 

P.O.  Ba 680 
Sana  AVmica.  CaUfcxTua  40406 
(310)  44»€000 
RBi(310)a29-5n7 

June   28, 

1993 

Intellectual  Property  and  Judicial 

Administration  Subcommittee 
U.  S.  House  of  Representatives 
207  CHOB 
Washington,  D.C.   20515 

Re:   Proposed  Amendments  to  Rule  26faWl^ 

Gentlemen: 

As  President  of  the  American  College  of  Trial 
Lawyers,  I  have  been  provided  with  a  copy  of  a  "Statement  of 
Business  Roundtable  Lawyers  Committee,  et  al"  urging  that 
Congress  delete  proposed  Section  26(a)(1)  from  pending 
Amendments  to  the  Federal  Rules  of  Civil  Procedure. 

Appendix  C  to  that  filing  contains  a  "List  of 
Signatories  to  Comments  to  the  Judicial  Conference  in 
Opposition  to  Disclosure  Submitted  by  Bar  Associations, 
Business  Associations,  Corporations,  Public  Interest  Groups, 
Attorneys  and  Judges."  Amongst  the  organizations  listed  is 
the  American  College  of  Trial  Lawyers. 

This  listing  is  in  error.   The  Board  of  Regents  of 
the  American  College  of  Trial  Lawyers  had  previously  voted 
that  it  would  remain  neutral  on  these  proposals.   At  the  early 
stage  of  the  evolution  of  these  proposed  amendments,  fairly 
strong  tensions  existed  between  the  views  of  the  Federal  Rules 
of  Civil  Procedure  Committee  of  the  American  College  of  Trial 
Lawyers  and  the  Advisory  Committee  of  the  Judicial  Conference. 
Thereafter,  the  American  College  of  Trial  Lawyers  Committee 
was  permitted  to  work  with  the  Advisory  Committee  through 
numerous  drafts,  making  ongoing  suggestions,  many  of  which 
were  adopted.   Therefore,  while  total  agreement  is  not 
realistically  achievable  in  this  process,  the  American  College 
of  Trial  Lawyers'  Federal  Rules  of  Civil  Procedure  Committee 
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has  recommended  that  opposition  to  the  Proposed  Amendments  is 
inappropriate.   It  has  also  expressed  appreciation  for  the 
opportunity  to  work  with  the  Advisory  Committee  on  the 
evolution  of  these  Rules.   Based  on  the  recommendation  of  the 
College's  Civil  Procedure  Committee,  the  Board  of  Regents  of 
the  American  College  of  Trial  Lawyers  determined  to  remain 
neutral  on  the  proposed  Rules  now  before  Congress, 

We  request  that  you  note  this  clarification. 

very  truly  yours-, 

I  ]  !' 


/  Fulton  Haight! 
President    / 

FH:od/C844 

cc:   Honorable  Sam  C.  Pointer,  Jr. 
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Appendix  20.— Letter  From  J.  Michael  McWilliams,  President 
American  Bar  Association  (With  Attachment),  to  Hon 
William  J.  Hughes,  Chairman,  June  23,  1993 


/BV. 


I.  MICHAtl  McWILLIAMS 

Olliie  Ml  ihe  \*rtrsMivnt 

Ament  jn  8.ir  Crnlw 

'So  \iHlh  I  jke  shnrir  Onve 

Chic.iKC)   lllimm  bOdll 

THfphiini-   ■  ll.'i -IKBolO"* 

Fja   ilUltHOolUd 


June    23,     1993 


AMERICAN  BAR  ASSOQAnON     Please  Reply  to: 

Tvdinst  &  RoMmbem 
JMhFkxv 
.  ^  ^  , .  , ,  -  _  l(»  tdU  PrjII  Siwel 
-  I  V  CLy  Ballimore.  mO  2\202 

T»tepho(H-.  4ll)/r"i2  97(l4 
Fj«:  410/752-5228 
•  I  ty  q   ^093    ABA/n«<:  !MtVVlLllAMSI 


re: 


SuiO  on  Courts 


The  Honorable  Wllliao  J.  Hughes 

Chairman 

Subcominittee  on  Intellectual  Property 

and  Judicial  Administration 
Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
Washington,  DC  20S15 

Dear  Chairman  Hughes: 

I  am  writing  on  behalf  of  the  American  Bar  Association  to 
urge  Congress  to  defer  adoption  of  the  proposal  in  the  amend- 
ments to  Rule  26,  the  general  provisions  governing  discovery, 
that  would  add  a  new  requirement  for  automatic  mandatory  early 
disclosure  of  certain  relevant  "core"  information  "relevant  to 
disputed  facts  alleged  with  particularity  in  the  pleadings." 

The  ABA  Board  of  Governors  on  June  18,  1993,  adopted  the 
following  resolution: 

Resolved  that  the  American  Bar  Association  urges  Congress 
to  defer  until  after  December  31,  1995,  consideration  of 
the  proposed  amendments  Co  Rules  26,  30,  31,  33,  and  37 
(relating  to  disclosure)  of  the  Federal  Rules  of  Civil 
Procedure  (which  would  otherwise  become  effective  on 
December  1,  1993),  to  permit  the  completion  of  the  local 
district  experimentation  plans  and  the  assessment  of  the 
impact  of  those  programs  mandated  by  the  Civil  Justice 
Reform  Act  of  1990  (CJRA) ,  and  to  allow  time  to  analyze  the 
major  changes  proposed  in  the  pending  amendments  to  the 
Civil  Rules  within  the  framework  of  the  CJRA. 

This  resolution  was  jointly  proposed  by  the  Tort  and  Insurance 
Practice  Section,  the  Litigation  Section,  the  General  Practice 
Section,  the  Business  Law  Section  and  the  Young  Lawyers 
Division. 

I  ask  that  this  policy  statement  be  nade  a  part  of  the 
record  of  the  Subcommittee  hearings  on  the  proposed  amendments 
that  were  held  June  16,  1993. 


Justice  >c- 

all 
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civil  Justice  Reform  Act  of  1990 

The  ABA  agrees  with  the  need  to  reduce  costs  and  delays  in 
civil  litigation  in  the  federal  courts,  fully  supports  the 
objectives  of  the  CJRA,  and  specifically  endorses  the  concept  of 
active,  creative  and  effective  case  management.   The  program 
that  was  developed  under  the  CJRA  was  developed  within  the 
context  of  the  Rules  Enabling  Act.   It  incorporates  the 
guidelines  and  principles  of  the  legislation,  including  improved 
case  management  in  trial  courts,  the  formation  of  advisory 
groups,  the  evaluation  of  new  management  techniques,  and  the 
establishment  of  demonstration  programs  to  experiment  with 
different  methods  of  reducing  cost  and  delay  and  different  case 
management  techniques.   Under  this  approach,  district  courts  are 
permitted  to  develop  their  own  civil  justice  expense  and  delay 
reduction  plans,  and  the  Judicial  Conference  is  authorized  to 
develop  one  or  more  model  plans.   Implementing  the  proposed 
amendments  at  this  time  would  undermine  the  positive  response  to 
the  Civil  Justice  Reform  law  by  the  bench  and  bar,  and  short 
circuit  the  serious  efforts  underway  in  the  districts  to  reduce 
expense  and  delay. 

The  debate  on  the  proposed  disclosure  amendments  would 
greatly  benefit  from  an  evaluation  of  the  experimentation 
undertaken  under  the  requirements  of  the  CJRA.   The  genius  of 
that  law  is  its  recognition  of  the  need  for  experimentation  -- 
the  freedom  to  learn  by  trial  and  error  —  to  achieve  civil 
justice  reform  goals.   Many  of  the  expense  and  delay  reduction 
plans  developed  by  the  various  district  courts  require  automatic 
disclosure  of  certain  information  by  the  parties.   The  15  plans 
(of  the  plans  thus  far  completed)  that  provide  for  some  kind  of 
automatic  disclosure  are:   Northern  District  of  California, 
District  of  Delaware,  District  of  Idaho,  Southern  District  of 
Illinois,  Northern  District  of  Indiana,  District  of 
Massachusetts,  District  of  Montana,  Eastern  District  of  New 
York,  Southern  District  of  New  York,  Western  District  of 
Oklahoma,  Eastern  District  of  Pennsylvania,  Eastern  District  of 
Texas,  District  of  the  Virgin  Islands,  Northern  District  of  West 
Virginia,  and  District  of  Wyoming. 

We  believe  that  the  orderly  process  enacted  by  the  CJRA 
should  not  be  truncated,  as  it  would  be  if  the  proposed 
amendments  to  Rule  26  dealing  with  disclosure  were  permitted  to 
go  into  effect  on  December  1,  1993.   That  is  the  deadline  date 
for  all  districts  to  implement  their  cost  and  delay  reduction 
plans.   These  plans  will  yield  a  substantial  body  of  empirical 
information  on  the  experience  with  various  disclosure  plans 
which  the  Judicial  Conference  will  be  evaluating  as  part  of  the 
report  it  is  mandated  to  submit  to  Congress  by  December  31, 
1995.   Thereafter,  as  the  CJRA  contemplates,  any  recommendations 
could  be  handled  expeditiously  through  the  rulemaking  process. 
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Rule  26  Disclosure  Revision 

The  automatic  mandatory  disclosure  duty  contained  in  the 
amendments  proposed  by  the  Judicial  Conference  are  drastic  and 
untested  and  should  not  be  implemented  at  this  time.   The 
proposed  disclosure  requirements  contained  in  the  Court's  April 
22,  1993,  communication  to  Congress  transmitting  the  proposed 
amendments  to  the  Federal  Rules  of  Civil  Procedure  supersedes 
the  proposal 

contained  in  the  Advisory  Committee's  draft  rules,  the  only 
proposal  that  was  subject  to  public  comment.   The  new  proposal 
emerged  from  the  Advisory  Committee's  deliberations  over  the 
comments  on  the  earlier  version;  and  although  the  proposal  is  a 
very  different  formulation,  it  has  not  been  subject  to  public 
review  during  the  procedural  rulemaking  process. 

I  would  also  note  that  the  Judicial  Conference  itself  casts 
considerable  doubt  on  the  wisdom  of  proceeding  with  the  proposed 
disclosure  changes  and  acknowledges  the  need  to  accommodate  the 
CJRA  by  including  in  the  introductory  clause  of  Rule  26  an 
opt-out  provision  "permitting  any  court,  by  local  rule,  to 
exempt  all  or  particular  types  of  cases  from  these  disclosure 
requirements  or  to  modify  the  nature  of  the  information  to  be 
disclosed. " 

According  the  to  Advisory  Committee  Notes  on  Rules  26  (at 
page  226,  House  Document  103-74,  103d  Congress,  1st  Session, 
Amendments  to  the  Federal  Rules  of  Civil  Procedure  and  Forms) : 

Authorization  of  these  local  variations  is,  in  large 
measure,  included  in  order  to  accommodate  the  Civil 
Justice  Reform  Act  of  1990,  which  implicitly  directs 
districts  to  experiment  during  the  study  period  with 
differing  procedures  to  reduce  the  time  and  expense  of 
civil  litigation.   The  civil  justice  delay  and  expense 
reduction  plans  adopted  by  the  courts  under  the  Act 
differ  as  to  the  type,  form,  and  timing  of  disclosures 
required.   Section  106(c)(1)  of  the  Act  calls  for  a 
report  by  the  Judicial  Conference  to  Congress  by 
December  31,  1995,  comparing  experience  in  twenty  of 
these  courts;  and  section  105(c)(2)(B)  contemplates 
that  some  changes  in  the  Rules  may  then  be  needed. 
While  these  studies  may  indicate  the  desirability  of 
further  changes  in  Rule  26(a)(1),  these  changes 
probably  could  not  become  effective  before  December 
1998  at  the  earliest. 

Conclusion 

The  ABA  continues  to  support  the  intent  of  the  CJRA  and 
believes  that  the  positive  results  of  the  experimentation 
process  in  the  districts  should  not  be  impeded  by  the  premature 
imposition  of  rhis  untested  proposal.   We  are  mindful  that  our 
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request  for  Congress  to  reject  the  disclosure  duty  proposed  in 
the  pending  Rule  26  amendments  may  be  viewed  as  a  dilatory 
tactic.   I  assure  you  that  this  is  not  the  case.   The 
Association  fully  supports  the  Rules  Enabling  Act  and  has  been 
an  active  participant  in  that  process  since  its  inception.   We 
commend  the  Advisory  Committee  and  the  Judicial  Conference  for 
its  diligent  efforts  in  forging  uniform  rules  of  procedure  for 
the  federal  courts.   However,  in  this  instance,  the  process  was 
premature  and  incomplete.   There  was  no  opportunity  for  notice 
and  comment  in  the  drafting  of  the  current  formulation  of  the 
disclosure  proposal,  and  the  current  proposal  does  not  take  into 
account  the  experience  with  the  innovative  disclosure  plans 
implemented  by  the  district  courts  under  the  CJRA.   Before 
formulating  a  final  national  disclosure  rule,  this  valuable 
information  needs  to  be  evaluated  and  any  proposed  formulation 
subject  to  the  rulemaking  process.   We  therefore  urge  Congress 
to  defer  adoption  of  the  pending  automatic  mandatory  disclosure 
provisions  in  the  proposed  amendment  to  Rule  26. 


Enclosure 
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AMERICAN  BAR  ASSOCIATION 

TORT  AND  INSURANCE  PRACTICE  SECTION 

LITIGATION  SECTION 

GENERAL  PRACTICE  SECTION 

BUSINESS  LAW  SECTION 

YOUNG  LAWYERS  DIVISION 


REPORT  TO  THE  BOARD  OF  GOVERNORS 


RECOMMENDATION 

RESOLVED,  That  the  American  Bar  Association  urges  1 

Congress  to  defer  until  after  December  31,  1995,  2 

consideration  of  the  proposed  amendments  to  Rule  26,  3 

30,  31,  33,  and  37  (relating  to  disclosure)  of  the  4 

Federal  Rules  of  Civil  Procedure  (which  would  otherwise  5 

become  effective  on  December  1,  1993),  to  permit  the  6 

completion  of  the  local  district  experimentation  plans  7 

and  the  assessment  of  the  impact  of  those  programs  8 

mandated  by  the  Civil  Justice  Reform  Act  of  1990  (CJRA) ,  9 

and  to  allow  time  to  analyze  the  major  changes  proposed  10 

in  the  pending  amendments  to  the  Civil  Rules  within  the  11 

framework  of  the  CJRA.  12 
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REPORT 


On  April  22,  1993,  the  Supreme  Court  of  the  United  States, 
pursuant  to  28  U.S.C.  2072,  submitted  to  the  Congress  a  sweeping 
package  of  amendments  to  the  Federal  Rules  of  Civil  Procedure. 
The  most  controversial  of  the  changes  would  substantially  alter 
pretrial  discovery  by  mandating  a  self -executing,  continuing 
duty  on  each  party  to  identify  all  witnesses  and  documents  that 
are  "relevant  to  disputed  facts  alleged  with  particularity  in 
the  pleadings . " 

The  amendments  will  become  effective  on  December  1,  1993,  unless 
Congress  passes  legislation  before  that  date  to  reject  or  modify 
the  amendments,  or  to  delay  their  implementation,  in  whole  or  in 
part. 

The  Major  Alterations  in  the  Civil  Rules. 
Particularly  The  New  Mandatory  Disclosure 
Requirement,.  Will  Effectively  Preempt  And 
Interfere  With  the  Process  Of  Experimentation 
With.  And  Evaluation  Of.  Methods  For 
Streamlining  Civil  Litigation  That  Congress 
Mandated  in  The  Civil  Justice  Reform  Act  of 
1990. 

In  1990,  Congress  enacted  the  Civil  Justice  Reform  Act  ("CJRA"), 
which  required  that  every  federal  district  court  develop  and 
implement  local  rules  designed  to  attack  the  problem  of  delay 
and  expense  in  civil  litigation.   The  legislation  provided  for 
the  involvement  of  advisory  groups,  comprised  of  attorneys  and 
representatives  of  major  categories  of  litigants.   Thirty-eight 
districts  already  have  experimental  rules  in  place,  while  the 
rest  of  the  ninety-four  districts  were  to  put  their  plans  in 
place  by  the  end  of  this  year  —  the  same  time  that  the  proposed 
new  civil  rules  are  scheduled  to  go  into  effect.   The  Judicial 
Conference  w^s  to  evaluate  the  results  and  report  back  to 
Congress  by  the  end  of  1995. 

As  Congress  recognized  when  it  enacted  the  CJRA,  a  period  of 
extended  experimentation  at  the  local  level,  with  ample  room  for 
trial  and  error  and  an  opportunity  for  thoughtful  analysis  and 
reflection  upon  completion  of  the  experimental  period,  would 
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likely  produce  the  most  valuable  and  effective  reform  by  -- 

—  permitting  the  collection  of  empirical  data  about  the 
efficacy  of  proposed  reforms, 

—  allowing  an  opportunity  to  involve  those  who  will  be 
affected  by  the  reforms  in  the  process  of  developing 
and  implementing  strategies  for  reform,  and 

—  providing  the  flexibility  to  address  the  varying  needs 
and  ideas  of  diverse  districts  throughout  the  country. 

Congress  also  recognized  the  need  to  develop  a  method  of  consul- 
tation, so  that  those  who  have  developed  effective  techniques 
for  reducing  cost  and  delay  in  one  district  could  share  their 
techniques  with  those  in  other  districts. 

The  proposed  amendments  in  the  Federal  Rules  of  Civil  Procedure 
would  subvert  this  process  of  experimentation  by  putting  in 
place,  among  other  things,  a  radical  new  scheme  of  mandatory 
disclosure  which  is  vague  on  its  face  and  which  raises  many 
questions  concerning  its  implementation  and  interpretation. 
While  the  proposed  amendments  nominally  will  allow  local  experi- 
mentation to  continue,  the  decision  to  adopt  uniform,  national 
rules  will  inevitably  disrupt  and  stifle  the  experimentation 
process  that  the  CJRA  set  in  motion,  as  litigants  and  courts 
struggle  with  the  meaning  and  impact  of  the  new  national  rules. 
As  Justice  Scalia  put  it  in  his  dissent  (joined  by  Justices 
Thomas  and  Souter)  from  the  transmittal  to  Congress  of  the 
mandatory  disclosure  provision,  this  change  is  "potentially 
disastrous  and  certainly  premature." 

Conclusion 

Less  than  three  years  ago.  Congress  mandated  a  period  of  local 
experimentation  and  study  to  identify  the  best  methods  for 
reforming  civil  litigation.   The  experiments  mandated  by  the 
CJRA  are  currently  underway  and  the  report  of  the  Judicial 
Conference  is  due  in  little  more  than  two  years.   Congress 
should  be  asked  at  least  to  delay  these  controversial  changes  in 
the  Federal  Rules  of  Civil  Procedure  un^il  the  results  of  those 
CJRA  experiments  can  be  completed  and  analyzed. 

Respectfully  submitted 

Leo  J.  Jordan,  Tort  and  Insurance 

Practice  Section 
Louise  A.  LaMothe,  Litigation  Section 
Cameron  C.  Gamble,  General  Practice  Section 
John  J.  McCann,  Business  Law  Section 
Mark  G.  Sessions,  Young  Lawyers  Division 

June  1993 


June    23,    1993 
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Appendix  21. — Letter  From  John  J.  Prout,  Jr.,  C.S.R.,  Presi- 
dent, John  J.  Prout  &  Associates,  Inc.,  to  Hon.  William  J. 
Hughes,  Chairman,  June  23,  1993 

JOHN   J.    PRDUT  &  A55aCIATES,   INC. 

CERTIFIED  iHORTHAM)  REPORTERS 

f.S  SPRINGFIELD  AVENUE                                                    , 
SPRINGFIELD.   N     J.     OTOBI 
TEL     :201  I   3"'9-7DlS 
FAX      'ZDI  :    2-79-73:;6  D  f" '"^  *~  I  i  /  I \ 

K  il  w  Q !  V  C  J 

,,-Ti-   T  „  1-  Sl^d  on  Cuu'ts 

Hon.  William  J.  Hughes 

2138  Rayburn  House  Office  Building 

Washington,  D.C.  20515-5216 

Dear  Congressman  Hughes : 

Having  attended  the  hearing  you  conducted  last  week  on  the  proposed 
changes  to  Federal  Rules  of  Civil  Procedures,  I  want  to  express  my 
appreciation  for  your  time  and  consideration  in  hearing  testimony 
regarding  the  proposed  change  to  Rule  30(b) (4) .  I  would  also  like 
to  add  some  comments. 

A  question  was  raised  as  to  the  impact  if  the  Rule  30(b)  (4) 
proposed  change  goes  into  effect.  It  is  my  belief,  and  that  of  my 
colleagues,  that  the  overall  effect  will  be  a  greater  consumption 
of  judicial  time  than  exists  under  the  present  rule. 

As  testified  at  the  hearing  by  Judge  Pointer,  there  have  been  no 
complaints  about  court  reporters  to  warrant  the  change. 
Depositions  presently  are  routinely  transcribed  accurately  by  court 
reporters.  Although  only  a  small  percentage  of  cases  filed  reach 
trial,  in  this  area  at  least  95%  of  Federal  Court  depositions  are 
transcribed.  The  accurate  transcription  of  depositions  results  in 
a  smootner  motion  practice  and,  in  fact,  the  settlement  of  many 
cases  based  on  the  testimony,  accurately  transcribed,  at 
depositions . 

Decause  the  proposed  change  crDvidss  no  guidelines  for  accuracy, 
impartiality,  and  other  matters  inherent  in  the  court  reporter 
system,  there  will  be  an  increase  in  motions  to  settle  the  record 
or  disallow  the  use  cf  deposition  testimony  because  of  an 
inaccurate  record,  or  even  a  dispute  as  to  what  is  on  a  tape 
recording  versus  the  transcript  thereof.  Under  the  proposed  rule, 
tapes  could  be  transcribed  by  _he  lawyer's  secretary, or  even  the 
litigant.  Certainly  the  impartiality  of  the  transcript  would  be 
the  subject  of  a  motion.  As  we  all  know,  there  have  been  many 
disputes  about  tape  transcription  in  court  cases  and,  although  many 
years  ago,  in  the  House  Judiciary  Committee  regarding  Watergate. 
Although  the  proposal  allows  the  opposing  side  to  use  a  court 
reporter,  that,  too,  will  lead  to  motions  as  to  which  record  is  to 
be  utilized  in  motions  or  trial. 
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Tr  is  for  these  reasons  that  we  believe  the  proposal  will  have  a 
detrimental  impact  on  court  time  and  would  urge  that  the  proposal 
be  rejected. 
I  would  request  that  my  comments  be  considered  part  of  the  record. 

Thank  you  for  your  consideration  Should  you  have  any  questions  or 
need  further  information,  I  would  be  happy  to  respond. 

Very  6rulyt yours, 

Johil  J .  Ptout ,  Jr .  ,  '-t: .  S  .  R . 
President 

JJP/et 
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Appendix  22. — Letter  From  Robert  Dale  Klein,  Chairman,  Spe- 
cial Committee  on  Rules  of  Practice  and  Procedure,  the 
Maryland  Association  of  Defense  Trial  Counsel,  Inc.,  to 
Hon.  William  J.  Hughes,  Chairman,  June  22,  1993 
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June  22.  1993 


VIA  FEDERAL  EXPRESS 


The  Honorable  William  J.  Hughes.  Chairman 
House  Subcomminec  on  Intellectual  Property  and 

Judicial  Administration 
207  Cannon  House  Office  Building 
Washmgton.  D.  C.  20515-6216 

Attention:    Edward  O'Connell.  Esquire 

Re:    Proposed  New  Rule  26(aUM  to  Federal  Rules  nf  Civil  Procedure 

Dear  Mr.  Chairman: 

On  behalf  of  The  Mar>'land  Association  of  Defense  Trial  Counsel.  Inc. 
("MADTC").  1  write  to  register  the  Association's  opposition  to  proposed  new  Rule 
26(31(1)  of  the  Federal  Rules  of  Civil  Procedure  concerning  so-called  "core 
discover)'  disclosure." 

The  MADTC  membership  includes  approximately  600  Man  land  attome>s 
whose  principle  practice  involves  representation  of  defendants  in  civil  litigation. 
The  .Association  is  dedicated  to  the  integnty  and  preservation  of  the  civil  justice 
system.  Its  mission  is  to  promote  the  efficiency  of  the  legal  system  and  fair  and 
equal  treatment  under  the  law.  Accordingly,  the  MADTC  suppons  the  goals  of 
streamlining  and  rendering  cost-efficient  the  resolution  of  civil  litigation.  In 
deference  lo  these  goals,  the  MADTC  submits  that  the  radical  amendment  of 
discoverv'  procedures  embodied  in  Rule  26(a)(1).  rather  than  streamlining  and 
reducinc  liticaiion  costs,  will  in  fact  have  the  e.xact  opposite  result. 


MADTC 

P.O.  Box  21431 

Baltimore.  .Maryland  21 208 

(4101  484-6266  •   Fax  (410)  484-6836 
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Supreme  Court's  Transmittal:  The  Supreme  Court's  transmittal  of  this  Rules  change  to 
Congress  should  not  be  understood  as  an  endorsement  of  the  substance  of  the  proposal.  The 
transmittal  letter  at  best  was  lukewarm,  given  that  the  Chief  Justice  states  that  "while  the  Court 
is  satisfied  that  the  required  procedures  have  been  observed,  this  transmittal  does  not  necessarily 
mean  that  the  Court  itself  would  have  proposed  these  amendments  in  the  form  submitted." 

Justice  White  issued  a  separate  statement,  distancing  the  Supreme  Court  from  the  proposal. 
He  spent  six  pages  discussing  the  limited  role  that  the  Supreme  Court  historically  has  taken  in 
reviewing  proposed  Rules  changes.  He  displayed  no  enthusiasm  for  the  proposal  the  Court  was 
forwarding  to  Congress. 

Of  even  greater  interest  is  the  dissent  penned  by  Justice  Scalia,  and  joined  by  Justices 
Thomas  and  Souter.  with  respect  to  the  issue  of  the  inclusion  of  a  new  requirement  of  pre- 
discovery  core  disclosure.    Justice  Scalia  poignantly  notes: 

The  proposed  radical  reforms  to  the  discovery  process  are  potentially  disastrous 
and  certainly  premature  --  particularly  the  imposition  on  litigants  of  a  continuing 
duty  to  disclose  to  opposing  counsel,  without  awaiting  any  request,  various 
information  "relevant  to  disputed  facts  alleged  with  particularity."  ..  This  proposal 
is  promoted  as  a  means  of  reducing  the  unnecessary  expense  and  delay  that  occur 
in  the  present  discovery  regime.  But  the  duty-to-disclose  regime  does  not  replace 
the  current,  much  criticized  discovery  process;  rather  it  adds  a  further  layer  of 
discovery.  It  will  likely  increase  the  discovery  burdens  on  district  judges,  as 
parties  litigate  about  what  is  "relevant"  to  "disputed  facts."  whether  those  facts 
have  been  alleged  with  sufficient  particularity,  whether  the  opposing  side  has 
adequately  disclosed  the  required  information,  and  whether  it  has  fulfilled  its 
continuing  obligation  to  supplement  the  initial  disclosure.  Documents  will  be 
produced  that  turn  out  to  be  irrelevant  to  the  litigation,  because  of  the  early 
inception  of  the  duty  to  disclose  and  the  severe  penalties  on  a  party  who  fails  to 
disgorge  in  a  manner  consistent  with  the  duty.  ..."  (Dissenting  Statement,  p.  4) 
(Emphasis  in  original). 

Justice  Scalia  goes  on  to  urge  that  "any  major  reform  of  the  Discovery  Rules  should  await 
completion  of  the  pilot  programs  authorized  by  Congress  [pursuant  to  the  Civil  Justice  Reform 
Act  of  1990].  especially  since  courts  already  have  substantial  discretion  to  control  discovery." 
(Dissenting  Statement.p.  6). 

The  MADTC  respectfully  submits  that  Congress  should  not  rush  to  adopt  an  untested  and 
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additional  layer  of  discovery  procedures  based,  at  best,  on  anecdotal  reports  of  "discovery'  abuse." 
Prudence  suggests  that  Congress  take  a  wait-and-see  approach,  and  await  the  outcome  of  the 
Rules  experiments  currently  in  progress  under  the  pilot  programs  in  several  federal  districts 
pursuant  to  the  Civil  Justice  Reform  Act  of  1990. 

NCSC  Studies:  Enclosed  are  copies  of  two  recently-issued  studies  conducted  by  the 
National  Center  for  State  Courts  ("NCSC").  One  study  analyzes  data  from  2.190  cases  in  five 
different  state's  courts:  the  other  consists  of  a  survey  of  260  attorneys  in  those  states.  These 
studies  essentially  conclude  that  there  is  no  need  for  changing  discovery  procedures,  and  that  such 
changes  would  not  necessarily  "cure"  anecdotal  reports  of  "discovery  abuse."  A  fair  interpretation 
of  the  studies  is  that  to  the  extent  that  discovery  abuse  occurs  from  time  to  time,  it  is  not  a 
rampant  problem  and.  moreover,  tends  to  be  caused  by  the  personalities  of  the  particular 
individuals  involved.  Those  personalities  will  not  be  cured  by  new  Rules  changes.  Rather.  Rules 
changes  would  simply  afford  a  different  set  of  procedures  available  for  abuse.  Although  the 
studies  dealt  with  discovery  in  state  court  practice,  in  the  experience  of  our  Association,  the 
findings  would  be  equally  applicable  to  discovery  under  the  Federal  Rules  of  Civil  Procedure. 

In  the  study  entitled  Is  Civil  Discovery  in  Stale  Trial  Courts  Out  of  Control?,  discovery 
practices  in  the  courts  of  five  states  where  discovery  papers  are  still  filed  were  analyzed. 
Interestingly,  the  study  found  that  discovery  is  conducted  less  often  than  many  observers  have 
asserted.  Secondly,  the  amount  of  discovery  and  discovery-related  motions  activity  tends  to  be 
a  function  of  case  type  and  complexity. 

The  study  found  that,  across  the  five  courts,  only  58%  of  general  civil  cases  have 
discovery.  The  corollary  to  this  finding  is  that  a  substantial  proportion  of  cases  (42%)  have  no 
formal  discovery.    In  light  of  this  finding,  the  study  concludes  that: 

Automatic  disclosure  requirements  such  as  those  proposed  for  the  Federal  Rules 
of  Civil  Procedure,  and  implemented  in  several  federal  district  courts  as  well  as 
in  Arizona,  therefore,  may  result  in  imposing  a  greater  burden  on  litigants  because 
a  relatively  large  proportion  of  cases  currently  do  not  incur  costs  for  formal 
discovery.  Rainer  than  reducing  costs  and  thus  facilitating  access  to  the  civil 
justice  system,  automatic  disclosure  requirements  may  put  further  restraints  on 
litigants  whose  disputes  are  on  the  edge  of  being  economical  to  pursue.  Raising 
costs  at  the  front  end  of  litigation  also  leaves  less  money  for  settlement  and  may 
encourage  defendants  to  hold  out  longer  than  they  otherwise  might  have.  The 
burden  of  motion  practice  on  the  courts  may  not  be  alleviated  because  the 
disclosure   rules  themselves  could  generate   motions  over  non-compliance  or 
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disagreements  about  what  information  is  significantly  related  to  the  claims  or 
defenses  raised  in  the  pleadings.    {Id.,  at   p.21) 

Although  the  study  does  not  conclude  that  these  results  necessarily  would  happen,  these 
considerations  certainly  must  be  weighed  heavily  before  one  rushes  to  adopt  automatic  disclosure 
requirements. 

The  NCSC  study  further  concludes  as  follows: 

Perhaps  the  most  salient  observation  that  can  be  made  from  the  NCSC  study  is  that 
for  the  majority  of  civil  litigation  formal  discovery  is  not  out  of  control.  Although 
discovery  reform  may  be  necessary  to  address  problems  that  are  not  discernible  from  court 
records,  the  courts  and  the  bar  can  take  remedial  measures  without  instituting  major 
changes  in  the  rules  governing  discovery.  Most  courts  currently  have  some  tools  to  curb 
excessive  discovery,  minimize  discovery  disputes,  and  promote  greater  self-reliance  in 
resolving  disputes  that  arise.    (  Id.,  at  p.  23)  (Emphasis  added). 

The  second  NCSC  study.  Attorneys'  Views  of  Civil  Discovery,  reports  that  the  following 
four  factors  are  most  predictive  of  discovery  problems  (in  order  of  probability):  (1)  personality 
or  style  of  the  opposing  attorney;  (2)  inexperience  of  the  opposing  attorney;  (3)  animosity 
between  the  parties;  and  (4)  a  large  monetary  claim.  Id.,  at  pp.  14-15.  Furthermore,  the 
attorneys  rated  the  setting  of  a  time  frame  for  completing  discovery  as  the  single-most  effective 
measure  to  benefit  the  discovery  process,  and  they  rated  "two-stage  discovery  processes"  —  such 
as  automatic  pre-discovery  disclosure  procedures  —  as  the  least  effective.    Id.,  at   pp.  22-23. 

Conclusion:  The  MADTC  does  not  oppose  most  of  the  Rules  amendments  forwarded  to 
Congress.  However,  we  do  oppose  the  proposed  amendment  to  Rule  26(a)(1),  and  urge  that 
Congress  delete  that  amendment  from  the  package. 


Respectfullyjya 


RDK/jo 
Enclosures 


Dale  Klein,  Cl)airman 
Committee  on  Rules  of 
Practice  and  Procedure 
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Appendix  23. — Letter  From  Barbara  Allen  Babcock,  et  al., 
Ernest  W.  McFarland  Professor  of  Law,  Stanford  Law 
School,  to  Hon.  Jack  Brooks,  Chairman,  Committee  on  the 
Judiciary,  June  11,  1993 


STANFORD  LAW  SCHOOL 


June    11.    1993 


The  Honorable  Jack  Brooks 
House  of  Representatives 
Chairman,  Judiciary  Committee 
2449  Rayburn  House  Office  Building 
Washington,  D.C.  20515-4309 

Dear  Representative  Brooks: 


M\,H       ,  .f^ 


JUN  1  4  IOC- 
IDICIARY  COMMITTF^ 


Ue  write  as  procedure  professors  to  urge  that  Congress  not  delay  the 
effective  dates  of  the  proposed  amendments  to  the  Federal  Rules  of  Civil 
Procedure. 

Under  a  regime  that  has  served  us  well  for  50  years,  Congress  has  three 
options  at  this  point  in  the  Rule-making  process:   Do  nothing;  delay  the 
effective  date  of  some,  or  all,  of  the  Rules;  reject  them  altogether  or  in 
part.   The  first  option  is  the  norm  unless  Congress  believes  not  only  that  the 
proposals  are  affirmatively  bad,  but  that  they  are  worse  than  the  present 
versions,  and/or  they  exceed  the  Rules  Enabling  Act  powers,  and/or  they  hurt 
discrete  groups  of  litigants,  and/or  they  result  from  gross  failures  in  the 
rule-making  process.  None  of  these  conditions  for  rejection  or  delay  is  met. 

On  the  first,  major  condition,  we  believe  that  the  new  rules  are 
substantial  improvements  over  the  old.   Let  us  explain  briefly  why  as  to  the 
two  areas  of  change  that  seem  most  controversial.   Rule  11,  in  its  present 
form  has  not  worked  out  in  practice.   Building  on  what  we  have  learned,  the 
new  version  is  an  important  refinement  for  many  reasons  including  that  it  will 
cut  down  on  the  excessive,  satellite  litigation  created  by  the  present  rule 
over  the  past  decade. 

The  second  set  of  proposed  Rules  that  have  prompted  contention  are  those 
on  discovery.  For  far  more  than  a  decade,  discovery  procedures  have  been  a 
sore  spot  in  the  system.   Proposed  Rule  26  is  designed  to  eliminate  wasteful 
and  unnecessary  paperwork  and  game  playing,  mainly  through  automatic 
disclosure  provisions  chat  many  districts  are  already  experimenting  with  under 
the  Civil  Justice  Reform  Act.   The  proposed  rule  expressly  preserves  local 
option,  either  through  a  general  rule  or  case-by-case  orders.   This  amendment 
is  very  much  in  keeping  with  the  letter  and  spirit  of  the  CJRA,  and  would, 
moreover,  resolve  the  present  uneasy  situation  in  which  the  experimentation 
that  Congress  directed  under  the  CJRA  is  in  apparent  conflict  with  the 
discovery  rules  on  the  books. 

As  CO  the  other  reasons  for  Congressional  intervention,  there  are 
obviously  no  Rules  Enabling  Act  problems:  no  discrete  group  of  litigants  is 
hurt  because  disclosure  requirements  fall  equally  on  all  sides  of  a  law  suit; 
and  as  Justice  White  pointed  out,  there  was  no  process  failure  in  the  rule 
making.  Generally  speaking,  we  urge  the  wisdom  of  Justice  White's  statement 
that  accompanied  Che  Courc's  transmission  of  the  rules  --  a  statement  made 
more  weighty  because  issued  as  one  of  his  last  judicial  acts. 
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Speaking  from  his  own  31  years  on  the  Court,  and  summarizing  the 
experience  of  21  Justices  who  have  sat  during  that  period,  Justice  White 
emphasized  that  the  major  place  for  debate,  re -working  and  re -wording  of 
proposed  rules  is  in  the  Advisory  and  Standing  committees  of  the  Judicial 
Conference.   We  would  add  that  the  last  few  years  have  seen  extended  debate  on 
the  proposed  rules,  and  the  continued  revision  by  the  Committees  in  response 
to  the  input  of  many  groups:  the  recent  exchanges  have  been  examples  of  the 
excellence  of  this  process.   Far  from  being  "radical"  (see  Justice  Scalia's 
statement) ,  the  proposed  disclosure  rules  have  been  adopted  in  many  districts 
under  the  CJRA  and  in  states  under  their  procedure  codes. 

In  urging  that  the  rules  deserve  passage,  we  do  not  support  their  every 
jot  and  tittle,  but  rather  the  process  that  produced  them.   The  design-burden 
of  the  rules  should  be  on  those  who  use  them  every  day,  with  full  opportunity 
at  the  Advisory  committee  level  especially  for  all  interest  groups  to  make 
themselves  heard.   As  we  already  noted,  these  rules  have  already  been  the 
subject  of  much  give  and  take.  If  the  resulting  work  of  the  Judicial 
Conference  committees  were  routinely  up  for  grabs  before  the  Congress,  it 
would  throw  the  civil  litigation  system  into  a  state  of  flux  and  uncertainty, 
militating  against  the  very  purpose  of  Rules:  to  direct  and  predict  behavior. 

On  the  basis  of  our  fifty  or  so  (cumulatively)  years  of  teaching  and 
writing  about  the  Federal  Rules  of  Civil  Procedure,  we  think  it  would  be  a  sad 
and  serious  error  for  Congress  to  re-work  and  re-word  the  current  proposals, 
and  could  have  the  unintended  consequence  of  changing  for  the  worse  our  system 
of  rule-making.   While  there  may  be  appropriate  occasions  for  Congress  to 
consider  the  fine  points  of  the  Rules,  this  set  of  Rules,  which  has  been  so 
thoroughly  vetted  in  appropriate  forums,  is  surely  not  one  of  them. 

Finally,  in  addition  to  urging  that  you  permit  the  proposed  amendments 
to  become  effective,  we  do  commend  one  statutory  change  to  you.  This  would  be 
an  appropriate  time  for  Congress  to  make  the  Judicial  Conference  rather  than 
the  Supreme  Court,  the  promulgator  as  well  as  the  producer  of  the  rules.   A 
principle  reason  for  this  change  (as  both  Justices  Scalia  and  White  point  out) 
is  that  the  Court  is  in  an  anomalous  position  if  it  must  pass  on  the  ultimate 
constitutionality  of  some  of  the  rules  it  promulgates.  Moreover,  as  Justice 
White  explained,  the  members  of  the  Court  are  ill-suited  to  judge,  ex  ante, 
the  utility  and  wisdom  of  proposed  changes  in  trial  practice.  In  reality,  the 
justices  rarely  do  make  such  judgments;  generally  they  promulgate  the  rules 
without  comment.  Given  Justice  White's  thoughtful  description  of  the  reality 
of  the  process,  we  hope  that  the  Congress  will  enact  legislation  to  conform 
the  structure  of  rulemaking  to  the  reality  of  the  process. 

Thank  you  for  your  consideration  of  our  views  on  this  important 
matter. 

Very  Truly  Yours, 

) 

V  _-^'TfarDara-Ai:ren_BaBcock 

7  Ernest  W.  McFarland  Professor  of  Law 
Stanford  Law  School 
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Cocipei'  Xvfexan^r 
Associate   Professor   of  Law 
Stanford  Law  School 


:ixc>  c 
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^hkxti^ 


Janet  E.  Halley 

Associate  Professor  of  Law 

Stanford  Law  School 


L 


inda  j;^  Kriegar 


Linda 

Lecturer  in  Law 

Stanford  Law  School 


lith  Resnik 
/Orrin  B.  Evans  Professor  of  Law 
University  of  Southern  California 
Law  Center 


cc:   Members  of  the  Senate  Judiciary  Committee 
(Copies  Enclosed) 
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Appendix  24— Letter  From  Nan  Aron,  Executive  Director, 
Alliance  for  Justice,  et  al.  (With  Attachment),  to  Hon. 
William  J.  Hughes,  Chairman,  June  16,  1993 


Alliance 
Justice^"' 


Z^Tf  •  :r»-i#  *  /^ 


-»-  ^*  -••« 


St-*  *-r  ■•   •••«e*»» 
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A  Nainnal  Aa  Mention  el  Orginmiion»  Wownnq  lof  EouH  Jmiiet 


1601  Conowiicul  Av«»j«.  N  W  Suil*  600  ■  WaWingion.  0  C  20OO9  •  202/332-3224 


June  16,  1993 


The  Honorable  Wiliiam  J.  Hughes 

Chaimun,  SubcommitUi  on  Intellectual  Property 

and  Judidai  Administration 
House  Judiciary  Committee 
207  Cannon  House  Office  Building 
Washington,  DC  20S1S 

Dear  Chairman  Hughes: 

We,  the  undersigned  organizations,  are  writing  to  express  our 
views  on  the  proposed  amendments  to  the  Federal  Rules  of  Civil 
Procedure  cunently  before  the  Subcommittee  on  Intellectual  Property 
and  Judicial  Administianon  of  the  House  Judiciary  Committee.   As 
representatives  of  public  interest  litiga:.:s.  we  have  a  tremendous 
interest  in  the  federal  court  system  and  its  goal  of  providing  to  all 
citizens  fair  and  equal  access  to  justice. 

We  applaud  the  Committee  on  Rules  of  Practice  and  Procedure 
of  the  Judicial  Conference  of  the  United  Stales  for  the  proposed  rule 
changes,  which  attempt  to  streamline  litigation,  curtail  discovery 
abuses,  and  increase  judicial  power  to  control  tlie  litigation  process. 
We  respect  these  laudable  goals  and  enthusiastically  support  many  of 
the  amendments. 

We  are  particularly  supportive  of  the  proposed  changes  to  Rule 
11.  In  its  current  form,  the  rule  has  generated  exacUy  what  it  was 
meant  to  eliminate:  excessive  and  needless  litigation.   More 
importantly,  it  has  been  disproportionately  and  unfairly  applied  to 
public  interest  and  civil  rights  plaintiffs.  The  revised  rule  is  intended 
to  address  both  problems,  and  we  believe  that  overall  it  does  so  very 
successfully.   Accordingly,  we  strongly  urge  the  Subcommittee  to  woric 
expeditiously  to  ensure  its  prompt  enactment. 


El 


81-258  0-94-15 
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Our  unqualified  support  for  revised  Rule  1 1  leads  us  to  request  that  the  Subcommittee 
consider  reviewing  —  and  endorsing  -  it  separately  from  the  rest  of  the  proposed 
amendments.    Both  plaintiff  and  defendant  legal  representatives  appear  to  support  it 
enthusiastically  and,  for  the  most  part,  unconditionally.     We  know  that  other  proposals  will 
generate  more  substantial  opposition  and  may  warrant  more  extensive  review  than  Rule  1 1 . 
We  implore  the  Subcommittee  to  act  promptly  on  the  latter,  which  represents  a  long  overdue 
and  welcome  attempt  to  restore  balance  and  fairness  to  the  federal  litigation  process.    Our 
substantive  comments  on  the  entire  amendments  follow. 


Rule  11 

We  strongly  support  the  Rule  1 1  revisions.   The  current  rule  has  created  an  explosion 
of  satellite  litigation  that  is  excessively  burdening  courts  and  frustrating  virtually  all  members 
of  the  trial  bar.    Moreover,  it  is  disproportionately  used  against  plaintiffs,  particularly  civil 
rights  plaintiffs.    Finally,  Rule  1 1  in  its  current  form  has  become  less  of  a  vehicle  for 
curtailing  frivolous  litigation  and  more  of  an  avenue  through  which  lawyers  battle  each  other 
over  awards  of  costs  and  attorneys'  fees. 

Several  proposed  changes  are  particularly  noteworthy.   First,  the  revised  rule 
explicitly  exempts  discovery  procedures  from  its  scope.   This  clarification  will  reduce  the 
enormous  litigation  that  has  arisen  over  the  proper  application  of  the  current  rule.    Second, 
making  sanctions  permissive  rather  than  mandatory  will  curtail  much  marginal  Rule  1 1 
litigation;  by  decreasing  the  likelihood  of  sanctions,  the  rule  will  also  lessen  the  potential  for 
lawyers  to  recover  costs  and  attorneys'  fees  and  thus  provide  a  disincentive  for  filing 
questionable  sanctions  motions.   Third,  the  revised  rule  appropriately  focuses  on  deterrence 
rather  than  compensation  by  specifically  limiting  sanctions  to  an  amount  necessary  to  deter 
similar  violations  and  explicitly  permitting  sanctions  to  be  paid  to  the  court  as  "a  penalty" 
rather  than  to  the  opposing  party.    When  sanctions  are  awarded  to  the  opposing  party,  they 
are  limited  to  reasonable  attorneys'  fees  and  expenses  incurred  due  to  the  violative  conduct. 
This  provision  will  also  help  reduce  the  current  rule's  financial  incentive  for  attorneys  to 
move  for  sanctions. 

Fourth,  as  proposed  the  rule  provides  for  a  21 -day  "safe  harbor"  period  during  which 
a  party,  once  notified  of  a  motion  for  sanctions  against  it,  can  modify  or  withdraw  the 
challenged  pleading.    This  provision  will  allow  parties  to  resolve  potential  sanctions  issues 
without  involving  the  court's  time  and  resources  and  should  reduce  Rule  1 1  litigation 
considerably.    Justice  Scalia  has  claimed  that  "those  who  file  frivolous  suits  and  pleadings 
should  have  no  'safe  harbor'."  {See  Amendments  to  the  Federal  Rules  of  Civil  Procedure  and 
Forms,  as  announced  April  22,  1993  (Scalia,  J.,  dissenting)  (attached)).   The  original  intent 
of  Rule  11,  however,  was  not  to  punish  those  who  plead  in  error,  but  to  remove  frivolous 
lawsuits  from  the  courts.    Providing  a  "safe  harbor"  does  not  free  a  party  from  warranted 
punishment,  but  simply  allows  a  party  to  reconsider  their  pleadings  when  objections  about 
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their  merit  have  been  raised.    By  permitting  the  party  to  amend  its  pleadings  and  avoid 
sanctions,  this  provision  will  better  serve  the  rule's  true  purpose  of  discouraging  non- 
meritorious  litigation. 


Discovery 

The  proposed  rules  make  major  changes  in  discovery,  including  mandatory  disclosure 
of  certain  items,  limits  on  the  use  of  depositions  and  interrogatories,  mandatory 
supplementation  of  discovery  responses,  and  methods  of  recording  deposition  testimony.    We 
take  no  position  on  most  of  the  mandatory  disclosure  additions  (Rule  26(a)),  although  we  do 
oppose  the  requirement  regarding  damages  calculations  (Rule  26(a)(1)(C)),  which  is  simply 
unworkable.    Such  calculations  may  not  be  able  to  be  made  that  early  in  the  litigation  process 
because  the  actual  amount  of  damages  is  not  known.   This  is  especially  true  when  critical 
information  bearing  on  damages  is  in  the  hands  of  the  defendant. 

We  approve  of  the  changes  to  Rule  26(e)  requiring  mandatory  supplementation  of 
discovery  responses.    The  present  rule,  under  which  parlies  do  not  supplement  unless 
specifically  asked,  does  not  work.    Parties  should  have  a  right  to  rely  on  discovery  responses 
without  being  told  at  trial  that  the  information  is  stale.    Our  only  concern  is  the  language 
regarding  when  supplementation  must  occur  ("at  appropriate  intervals"  for  mandatory 
disclosures,  see  Rule  26(e)(1);  "seasonably"  for  other  disclosures,  see  Rule  26(e)(2)).   The 
language  in  both  is  too  vague  and  should  be  replaced  by  a  requirement  to  supplement  within 
30  days  of  discovering  that  information  is  erroneous  or  no  longer  entirely  accurate. 

The  ten-deposition  limit  (Rule  30(a)(2)(A))  is  likely  to  be  overly  restrictive  in  many 
cases,  but  we  are  not  opposed  to  it  in  light  of  the  provision  allowing  the  parties  to  stipulate, 
without  judicial  intervention,  for  a  larger  number  of  depositions  to  be  taken.    We  do  oppose, 
however,  the  25-interrogatory  limit  (Rule  33(a)).   The  rule  is  especially  problematic  for 
plaintiffs,  who  typically  use  interrogatories  to  gain  basic  information  about  a  defendant's 
practices.    Generally,  the  use  of  interrogatories  is  an  efficient  way  to  avoid  more  expensive 
forms  of  discovery,  thus  significantly  limiting  them  appears  unwise. 

We  strons'v  support  t!ie  proposai  regarding  the  methods  for  recording  deposition 
testimony  (Rule  30(b)>.    .As  revised,  the  rule  allows  testimony  in  a  deposition  to  be  recorded 
by  "sound,  sound-and- visual,  or  stenographic  means."   This  change  is  particularly  beneficial 
to  public  interest  litigants,  who  generally  have  limited  financial  resources,  since  it  will  allow 
audiotaping  or  videotaping  of  depositions,  less  expensive  forms  of  recordation  than 
stenography.    We  implore  the  Committee  to  accept  this  important  change. 
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Experts 

We  oppose  proposed  Rule  26(a)(2)(B)  &  (C),  which  require  parties  to  submit,  for 
each  expert  witness,  a  written  report  90  days  prior  to  trial  detailing  the  substance  of  the 
expert's  expected  testimony.   Intended  to  render  pre-trial  preparation  more  efficient  and  less 
expensive,  the  revision  is  likely  to  have  precisely  the  opposite  effect  by  necessitating 
additional  work  that  does  not  advance  the  litigation. 

Sophisticated  litigants  typically  take  the  depositions  of  opposing  experts.    Although 
the  current  rules  do  not  allow  these  depositions  as  of  right,  opposing  counsel  generally  agree 
to  them  since  it  is  in  everyone's  interest  to  learn  as  much  as  possible  about  the  opinions  the 
opponent  will  offer.    Expert  depositions  are  an  occasion  for  probing  the  scope  of  the  expert's 
opinion  and  the  basis  for  the  conclusions.   They  are  very  effective  in  narrowing  the  issues  in 
dispute  at  trial. 

A  written  report  is  unlikely  to  obviate  the  need  for  and  usefulness  of  depositions. 
Instead,  the  report  will  simply  become  another  subject  of  inquiry  in  a  deposition. 
Conversely,  the  requirement  will  undoubtedly  increase  the  cost  of  litigation,  because  experts 
will  be  paid  to  draft  reports  and  counsel  will  spend  time  reviewing  and  commenting  on 
drafts.    These  added  costs  will  be  especially  onerous  for  civil  rights  and  public  interest 
plaintiffs,  who,  except  in  employment  litigation,  cannot  recover  the  costs  of  expert  expenses 
even  when  they  prevail. 

More  generally,  the  time  deadlines  for  disclosure  of  expert  testimony  (Rule 
26(a)(2)(C))  should  be  tied  to  the  close  of  discovery  rather  than  the  trial  date,  since  the 
apparent  purpose  of  the  deadlines  is  to  allow  enough  time  for  pre-trial  discovery  and  to 
protect  litigants  against  delaying  tactics.    Under  the  proposed  rule,  a  litigant  may  not  receive 
the  names  of  some  witnesses  she  needs  to  depose  until  after  the  discovery  date  has  passed. 
Ninety  days  before  the  end  of  discovery  is  a  more  reasonable  deadline. 


Attorneys'  fees 

The  proposed  changes  in  Rule  54  specify  a  time  for  filing  attorneys'  fees  motions  and 
permit  referral  of  attorneys'  fees  matters  to  special  masters  or  magistrates.  Revised  Rule  58 
clarifies  the  relationship  between  appeals  on  the  merits  and  the  determination  of  fee  awards. 

In  general,  we  support  the  special  masters  or  magistrates  provision.    Fee  litigation  is 
so  distasteful  and  often  so  protracted  that  any  chance  of  prompt  resolution  seems  agreeable. 
We  do  object,  however,  to  the  14-day  period  for  filing.    It  is  much  too  shon  a  time  to 
prepare  the  extensive  documentation  regarding  hours,  expenses,  and  other  necessary 
information.    Many  local  rules  have  a  60-day  time  limit,  which  is  far  more  reasonable. 
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We  also  have  difficulty  with  the  proposed  changes  to  Rule  58,  which  streamline  fee 
litigation  and  judgment  appeals.    First,  when  the  party  against  whom  a  fee  claim  lies  is  going 
to  appeal  the  underlying  judgment,  it  is  usually  futile  to  litigate  the  fee  question  before  the 
appeal.    The  reason  is  obvious  ~  if  the  judgment  is  reversed  or  modified,  then  the  question 
of  fees  generally  becomes  irrelevant.    Accordingly,  except  in  the  most  uncomplicated  fee 
cases,  litigating  the  fee  issue  prior  to  or  simultaneously  with  an  appeal  seems  unwise  and  a 
waste  of  judicial  resources. 

Second,  the  tolling  rule  --  stating  that  an  order  tolling  the  time  for  appeal  must  be 
entered  before  notice  of  appeal  is  filed  and  becomes  operative  --  is  rather  circuitous.    Since 
the  order  must  be  preceded  by  the  filing  of  a  motion  for  fees,  and  prior  notice  of  that  motion 
must  be  given  to  the  adverse  pany,  the  latter  will  nearly  always  be  able  to  file,  if  she 
desires,  a  notice  of  appeal  before  a  tolling  order  can  be  entered.    As  a  practical  matter, 
adjudication  of  the  tee  question  before  appeal  will  only  occur  if  the  parties  have  agreed  that 
the  case  should  proceed  that  way.    The  proposed  streamlining  rule  appears  confusing  and  of 
dubious  value. 

Conclusion 

Overall,  we  support  the  proposed  amendments  to  the  Federal  Rules  of  Civil 
Procedure.    They  are  a  welcome  attempt  to  restore  fairness  and  equity  to  the  federal 
litigation  process,  which  for  too  long  has  been  disproportionately  costly  and  burdensome  to 
plaintiffs.    As  noted  above,  we  urge  the  Committee  to  promptly  endorse  revised  Rule  11, 
which  appears  to  be  widely  supported  by  all  interested  parties.    The  remainder,  including 
some  of  the  ones  we  highlighted  as  particularly  troublesome,  should  be  considered  separately 
if  necessary  to  ensure  that  enactment  of  Rule  1 1  is  not  delayed. 


Respectfully, 
Nan  Aron 


On  behalf  of: 

ALLIANCE  FOR  JUSTICE 
BAZELON  CENTER  i  OR  MENTAL 

HEALTH  LAW 
CENTER  FOR  LA  W  AND  SOCLiL 

POLICY 
MEXICAN-AMERICAN  LEGAL  DEFENSE 

AND  EDUCATIONAL  FUND 
NATIONAL  LEGAL  AID  AND 

DEFENDER  ASSOCIATION 
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AMENDMENTS  TO  THE  FEDERAL  RULES 
OF  CrviL  PROCEDL'RE 

(Apr.l  22.  19931 

Justice  Scalia.  with  whom  Justice  Thomas  joins,  and 
wnth  whom  JUSTICE  SoLTER  joins  as  to  Part  II.  filed  a 
dissenting  statement. 

I  dissent  from  the  Court's  adoption  of  the  amendments 
to  Federal  Rales  of  Cml  Procedure  11  (relaung  to  sanc- 
tions for  fnvolous  Litigation),  and  26.  30,  31,  33.  and  37 
'relating  to  discovery).   In  my  view,  the  sanctions  proposal 


*In  dissennng  from  the  order  transmitting  the  Chapter  Aill 
Baru(rupic>  Rules.  Justice  Douglas,  among  other  things  said:  Torty  years 
ago  I  had  pernaps  some  expertise  m  the  field;  and  I  know  enough  about 
histor>  our  Constitution  and  our  deasions  to  oppose  the  adoption  of  Rule 
920.  But  for  most  of  these  Rules  I  do  not  have  sufBnent  insight  and 
experience  tr  kjio*  whether  the  are  desirable  or  undesirable.  I  must, 
therefore,  disassociate  myself  from  them."    411  U.  S.  992.  994  (1973). 

With  respect  to  Amenaments  to  tne  Rules  of  Cnminai  Procedure 
forwaroed  S>  tne  Cour.  a  year  later,  the  following  stat*ment  was 
appended  to  the  Courts  order  416  U.  S.  1003  (1974):  "MR.  JUSTICE 
I>)U0LA5  is  occosed  to  the  Court's  being  a  mere  conduit  of  Rules  to 
Cong-ess  sircp  '.."e  C.iur*.  has  nad  nc  hand  m  draining  them  and  has  no 
comc»»ter.ce  '.:  a^sicn  tneTl  ir  kee-inc  *nth  the  titles  and  spin:  of  the 
CT.r.::i:::-r.  " 


will  eliminate  a  significant  and  necessary  deterrent  to 
frivolous  litigation;  and  the  discovery  proposal  will  in- 
crease litigation  costs,  burden  the  district  courts,  and, 
perhaps  worst  of  all,  introduce  into  the  trial  process  an 
element  that  is  contrary  to  the  nature  of  our  adversary 
system. 

I 
RuU  11 

It  is  undeniably  important  to  the  Rules'  goal  of  the 
just,  speedy,  and  inexpensive  determination  of  every 
action,"  Fed.  Rule  Civ.  Proc.  1,  that  fnvolous  pleadings 
and  motions  be  deterred.  The  current  Rule  11  achieves 
that  objective  by  requiring  sanctions  when  its  standards 
are  violated  (though  leaving  the  court  broad  discretion  as 
to  the  manner  of  sanction),  and  by  allowmg  compensation 
for  the  moving  party's  expenses  and  attorneys  fees.  The 
proposed  revision  would  render  the  Rule  toothless,  by 
allowing  judges  to  dispense  with  sanction,  by  disfavoring 
compensation  for  Utigation  expenses,  and  by  providing  a 
21-day  "safe  harbor"  within  which,  if  the  party  accused 
of  a  frivolous  filing  withdraws  the  filing,  he  is  entitled  to 
escape  with  no  sanction  at  all. 

To  take  the.  last  first;  In  my  view,  those  who  file 
frivolous  suits  and  pleadings  should  have  no  "safe  harbor." 
The  Rules  should  be  solicitous  of  the  abused  'the  courts 
and  the  opposing  party),  and  not  of  the  abuser  Under 
the  revised  Rule,  parties  will  be  able  to  file  thoughtless. 
reckless,  and  harassing  pleadings,  secure  m  the  knowledge 
that  they  have  nothmg  to  lose:  If  objection  is  raised,  they 
can  retreat  without  penalty.  The  proposed  revision 
contradicts  what  this  Court  said  only  three  yesirs  ago: 
"Baseless  filing  puts  the  machinery  of  justice  m  motion, 
burdening  courts  and  mdividuals  alike  with  nee(iless 
expense  and  delay.  Even  if  the  careless  btigant  quickly 
dismisses  the  action,  the  harm  triggering  Rule  ll's 
concerns  has  already  occurred.  Therefore,  a  Utigant  who 
violates  Rule  11  merits  sanctions  even  after  a  dismissal." 
Cooler  &  Gell  v.  Hartmarx  Corp.,  496  U.  S.  384.  398 
(1990).  The  advisory  committee  itself  was  formerly  of  the 
same  view.  Ibid,  (quoting  Letter  from  Chairman.  Advisory 
(Committee  on  Civil  Rules). 

The  proposed  Rule  also  decreases  both  the  likelihood 
and  the  seventy  of  punishment  for  those  foolish  enough 
not  to  seek  refuge  in  the  safe  harbor  after  an  objection  is 
raised.  Proposed  subsection  (c)  makes  the  issuance  of  any 
sanction  discretionary,  whereas  currently  it  is  required. 
Judges,  like  other  human  beings,  do  not  like  imposing 
punishment  when  their  duty  does  not  require  it.  especially 
upon  their  own  acquaintances  and  members  of  their  own 
profession.  They  do  not  immediately  see,  moreover,  the 
system-wide  benefits  of  serious  Rule  11  sanctions,  though 
they  are  intensely  aware  of  the  amount  of  their  own  time 
it  would  take  to  consider  and  apply  sanctions  in  the  case 
before  them.  For  these  reasons,  I  think  it  important  to 
the  effectiveness  of  the  scheme  that  the  sancuons  remain 
mandatory. 

Finally,  the  likelihood  that  frivolousness  will  even  be 
challenged  is  diminished  by  the  proposed  Rule,  which 
restncts  the  award  of  compensation  to  "unusual  arcum- 
stancts,"  with  monetary  sanctions  "ordinarily"  to  be 
payable  to  the  court.  Advisory  Committee  Notes  to 
Proposed  Rule  11.  pp.  53-54.  Under  Proposed  Rule 
11(c)(2),  a  court  may  order  payment  for  "some  or  all  of  the 
reasonable  attorneys'  fees  and  other  expenses  mcurred  as 
a  dirert  result  of  the  violauon"  only  when  that  is  "war- 
ranted for  effective  deterrence."  Since  the  deterrent  effect 
of  a  fine  is  rareiv  increased  by  alterme  tiie  iden-.:;v  of  '.he 
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payee,  it  takes  imagination  to  conceive  of  instances  in 
which  this  p^o\^Slon  will  ever  apply.  And  the  commentary 
majtes  it  dear  that  even  when  compensation  is  granted 
it  should  be  granted  stingily — only  for  costs  "directly  and 
unavoidably  caused  by  the  violation."  Id.,  at  54.  As  seen 
from  the  viewpoint  of  the  victim  of  an  abusive  litigator, 
these  resnsions  convert  Rule  U  from  a  means  of  obtaining 
compensation  to  an  invitaLion  to  throw  good  money  after 
bad.  The  net  effect  is  to  decrease  the  mcenUve  on  the 
part  of  the  person  best  situated  to  alert  the  court  to 
perversion  of  our  civil  justice  system. 

I  would  not  have  registered  this  dissent  if  there  were 
convincing  mdicauon  that  the  current  Rule  11  regime  is 
ineffective,  or  encourages  excessive  satellite  litigation.  But 
there  appears  to  be  general  agreement,  refleaed  in  a 
recent  report  of  the  advisorj-  committee  itself,  that  Rule 
11,  as  wntten.  basically  worics.  According  to  that  report, 
a  Federal  Judicial  Center  survey  showed  that  80?c  of 
distnct  judges  beUeve  Rule  11  has  had  an  overall  positive 
efTect  and  should  be  retained  in  its  present  form.  SSTc 
beheved  the  Rule  had  not  impeded  development  of  the 
law.  and  about  759c  said  the  benefits  justif>-  the  expendi- 
ture of  judicial  time.  See  Interim  Report  on  Rule  11, 
Advisory  Committee  on  Civil  Rules,  reprinted  m  G.  Vairo. 
Rule  11  Sanaions:  Case  Law  Perspectives  and  Prevenuve 
Measures,  App.  1-S-MO  i2d  ed.  1991).  TVue.  many 
lawvers  do  not  like  Rule  11.  It  may  cause  them  finanaal 
habihtv.  It  may  damage  their  professional  reputauon  in 
front  of  important  cbents.  and  the  cost-of-btigation  savings 
It  produces  are  savings  not  to  lawyers  but  to  litigants. 
But  the  overwhelming  approval  of  the  Rule  by  the  federal 
distnc:  judges  who  daily  grapple  with  the  problem  of 
litigation  abuse  is  enougr.  to  persuade  me  that  it  should 
not  be  gutted  as  the  proposed  revision  suggests.' 

II 

Discovery  Rules 

The  proposed  radical  reforms  to  the  discovery  process 
are  potenliaily  disastrous  and  certainly  premature — partic- 
ularlv  the  imposition  on  b-gants  of  a  continuing  duty  to 
disclose  to  opposing  counsel,  without  awaiting  any  request, 
various  information  "relevant  to  disputed  facts  alleged 
with  parcicuianty "  See  Proposed  Rule  26(aMlMAi. 
(aflnB).  lef  1).  This  proposaJ  is  promoted  as  a  means  of 
reducing  the  unnecessary  expense  and  delay  tnat  occur  m 
the  present  discovery  reg-.ne  But  the  duty-to-disclose 
regime  does  not  replace  the  current,  mucb-cnticized 
discovery  process,  rather,  i:  adds  a  further  layer  of  discoi  - 
en,.  It  will  likely  increase  the  discovery-  burdens  on 
distnc:  judges,  as  parties  Ungate  about  what  is  "relevant" 
to  "disputed  facts."  whether  those  facts  have  been  alleged 
with  sufBaenl  particuiar.ty.  whether  the  opposing  side  has 
adequately  disclosed  the  required  information,  and  wheth- 
er it  has  fulfilled  its  continuing  obligation  to  supplement 
the  initial  disclosure.  Documents  will  be  produced  that 
turn  out  to  be  irrelevant  to  the  litigation,  because  of  the 
earlv   inception   of  the   duty   to  disclose  and   the  severe 

'  I  do  nol  disagree  with  the  proDosai  lo  ma&e  law  firms  liable  for  an 
atlomev's  miaconauct  under  the  R-jle.  see  Proposed  Rule  Ihc).  or  with 
the  oroposaJ  that  Rule  II  saner. -r,s  oe  applied  when  ciaims  in  pleadings 
that  at  one  tune  were  nol  in  \TO,a;ion  of  the  rule  are  pursuea  alter  it  is 
evident  that  thev  lack  suppcrt,  see  Proposed  Rule  lllb)-,  Advisorv- 
Comoiittee  Notes  to  Proposea  Ru.e  11.  p.  51. 

It  IS  cunous  mat  the  proposes  rj.e  regarding  sanctions  for  discoverv- 
abases  ^rquires  sancr.ons.  and  £ce<r.~ia;  \  recorr.menos  nnanriaj  sanctions 
anc  c=n:nensat:cn  to  the  mcv~.r.c  cart\-  See  Proposed  Ruie  37,aM4KA. 
•  c    1  -    Nc.  eip:ar.ar.-r.  f.-r  t.le  :-z:~^r.tr-y  is  giver. 


penalties  on  a  party  who  fails  to  disgorge  m  a  manner 
consistent  with  the  duty.  See  Proposed  Rule  37(c)  (prohib- 
iting, in  some  circumstances,  use  of  witnesses  or  mforma- 
tion  not  voluntarily  disclosed  pursuant  to  the  disclosure 
duty,  and  authorizing  divulgement  to  the  jury  of  the 
failure  to  disdosel. 

The  proposed  new  regime  does  not  fit  comfortably 
within  the  Amencan  judiaal  sjretem,  which  relies  on 
adversarial  litigation  to  develop  the  facts  before  a  neutral 
decisionmaker  By  placing  upon  lawyers  the  obligation  to 
disclose  information  damaging  to  their  clients— on  their 
own  initiative,  and  m  a  context  where  the  lines  between 
what  must  be  disclosed  and  what  need  nol  be  disdosed 
are  not  dear  but  require  the  exercise  of  considerable 
judgment — the  new  Rule  would  place  intolerable  strain 
upon  lawyers'  ethical  duty  to  represent  their  clients  cind 
not  to  assist  the  opposmg  side.  Requiring  a  lawyer  to 
make  a  judgment  as  to  what  informauon  is  "relevant  to 
disputed  facts"  plainly  requires  him  to  use  his  professional 
skiUs  m  the  service  of  the  adversary  See  Advisory 
Comnuttee  Notes  to  Proposed  Rule  26,  p.  96. 

It  seems  to  me  most  imprudent  to  embrace  such  a 
radical  alteration  that  has  not,  as  the  advisory  committee 
notes,  see  id.,  at  94.  been  subjected  to  any  significant 
testing  on  a  local  level.  Two  early  proponents  of  the  duty- 
to-disclose  regime  (both  of  whom  had  substantiaJ  roles  m 
the  development  of  the  proposed  rule — one  as  Director  of 
the  Federal  Judicial  Center  and  one  as  a  member  of  the 
advisory  committee)  at  one  time  noted  the  need  for  such 
study  prior  to  adopuon  of  a  nauonal  rule,  Schwarzer,  The 
Federal  Rules,  the  Adversary  Process,  and  Discovery 
Reform.  50  U.  Pitt.  L,  Rev  703.  723  (1989);  Brazil,  The 
Adversarv  Character  of  Civil  Discovery:  A  Cntique  and 
Proposals'  for  Change,  31  Vand.  U  Rev,  1295.  1361  (1978), 
More  importantly.  Congress  itself  reached  the  same 
conclusion  that  local  experiments  to  reduce  discovery  costs 
and  abuse  are  essential  before  major  revision,  and  in  the 
Civil  Justice  Reform  Act  of  1990,  Pub.  L,  101-650,  §§  104. 
105.  104  Slat.  5097-5098.  mandated  an  extensive  pilot 
program  for  distnct  courts.  See  also  28  U.  S.  C.  §§471. 
473(a)(2)(C).  Under  that  legislation,  short-term  eipen- 
menls  relating  to  discovery  and  case  management  are  to 
last  at  least  three  years,  and  the  Judinal  Conference  is 
to  report  the  results  of  these  expenmenls  to  Congress, 
along  with  recommendations,  by  the  end  of  1995.  Pub. 
L.  101-650.  §105.  104  Stat.  5097-5098.  Apparently,  the 
advisory  committee  considered  this  timetable  schedule  too 
prolonged,  see  Advisorv-  Conunittee  Notes  to  Proposed  Rule 
26.  p.  95,  preferring  instead  to  subject  the  entire  federal 
judiaal  system  at  once  to  an  extreme,  costly,  amd  essen- 
tially untested  revision  of  a  major  component  of  aval 
litigation.  That  seems  to  me  unwise.  Any  major  reform 
of  the  discovery  rules  should  await  completion  of  the  pUot 
programs  aulhonzed  by  Congress,  espeaally  since  courts 
already  have  substantial  discretion  to  control  discovery. 
See  Fed.  Rule  Civ  J>roc,  26, 

I  am  also  concerned  that  this  revision  has  been  recom- 
mended m  the  face  of  nearly  umversal  cnucism  from 
every  conceivable  sector  of  our  judical  sretem,  mduding 
judges,  practitioners,  Utigants,  academics,  public  interest 
groups,  aind  national,  state  and  local  bar  and  professional 
assoaations.  See  generally  Bell.  Vamer.  &  Gottschalk. 
Automauc  Disdosure  m  Discovery — The  Rush  to  Reform. 


'For  the  same  reason,  the  proposed  presumptive  limits  on  depositions 
and  inLerragatones.  see  Prcposed  Rules  30,  31.  and  33,  should  not  be 
imD,ementec 
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27  Ga.  L.  Rev.  1.  28-32,  and  tm.  107-121  (1992).  Indeed, 
after  the  proposed  rule  in  essentially  its  present  form  was 
published  to  comply  with  the  notice-and-comment  reqtiire- 
ment  of  28  U.  S.  C.  §  2071(b),  pubhc  criticism  was  so 
severe  that  the  advisory  committee  announced  abandon- 
ment of  Its  duty-to-disclose  regime  (in  favor  of  limited 
pilot  experiments),  but  then,  without  further  pubUc 
comment  or  explanation,  deaded  six  weeks  later  to 
recommend  the  rule.    27  Ga.  I-  Rev.,  at  35. 


Constant  reform  of  the  federal  rules  to  correct  emerging 
problems  is  essential.  JUSTICE  WHITE  observes  that 
Justice  Douglas,  who  in  earlier  years  on  the  Court  had 
been    wont    to    note    his    disagreements    with    proposed 


changes,  generally  abstained  &om  doing  so  later  on, 
acknowledging  that  his  expertise  had  grown  stale.  Ante, 
at  S.  Never  having  speaalized  m  trial  pracbce,  I  began 
at  the  level  of  expertise  (and  of  acquiescence  in  others' 
proposals)  with  which  Justice  Douglas  ended.  Both 
categories  of  revision  on  which  I  remark  today,  however, 
seem  to  me  not  matters  of  expert  detail,  but  rise  to  the 
level  of  prmaple  and  purpose  that  even  Justice  Douglas 
in  his  later  years  continued  to  address.  It  takes  no  expert 
to  know  that  a  measure  which  eliminates  rather  than 
strengthens  a  deterrent  to  frivolous  litigation  is  not  what 
the  times  demand;  and  that  a  breathtakingiy  novel 
revision  of  discovery  practice  should  not  be  adopted 
nationwide  without  a  trial  run. 

In  the  respects  described,  I  dissent  from  the  Court's 
order. 
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Appendix  25. — Letter  From  John  P.  Sweeney,  Esq.,  Miles  & 
Stockbridge,  to  Hon.  William  J.  Hughes,  Chairman,  June  25, 
1993 


MrLKS  8c  Stockbhidoe 

1  ACADEMY  STHEBT  IQ  UOHT  STREET 


CAMBHIOOK.  MA»Yl-»ND  Uiai:l 


BALTIMORE.  MARYLAND  SISOS 


no  WBST  PATHICK  armcrf 
raeoeiticK.  MAjivi-ANn  witoi 


lOI  BAY  STHEir  »»  WEST  .lEFTEltSON  STUETT 

SASTON.  M AllYUNO  aieoi  TELEPHONE  *10-Ta7-e404  HOCKVILLE.  MAJIVUND  aOOSO 

FAX  4103aB-3700 

liaao  RANDOM  HILLS  ROAD  «00  WASHWOTON  AVENUE 

PAWPAX.  vntoiNiA  aaooo  towsoN.  mahyland  aiao* 


T.  N.W. 
WASHINOTON.  DX:.  acooo 


June  25,  1993 


The  Honorable  William  J.  Hughes, 

Chairman 
House  Subcommittee  on  Intellectual  Property 

&  Judicial  Administration 
207  Cannon  House  Office  Building 
Washington,  D.C.  20515-6216 

Attention:   Edward  O'Connell,  Esquire 

Re:   Proposed  Changes  to  the  Federal  Rules  of  Civil 
Procedure 

Dear  Chairman  Hughes: 

Please  consider  this  letter  as  my  opposition  to  the  proposed 
amendments  to  Rule  26(a)(1)  of  the  Federal  Rules  of  Civil 
Procedure.   This  rule  should  not  be  adopted  for  the  following 
reasons : 

1.  The  proposed  standard  for  disclosure  is  an  amorphus 
one.   This  lack  of  clear  standards  for  disclosure  will 
not  result  in  an  acceleration  in  the  exchange  of  basic 
infonr.aticn  or  the  elimination  of  paperwork.  Rather, 
the  rule  will  have  the  opposite  effect  —  more,  not 
less  litigation.   This  litigation  will  center  around 
the  meaning  of  the  statute  and  its  terms.   For 
instance,  the  term  "relevant"  lacks  defined  meaning, 
and  will  be  the  springboard  for  countless  discovery 
hearings.   While  giving  little  definitive  guidelines  as 
to  the  limits  of  the  required  disclosure,  the  rule  also 
blurs  the  distinction  between  privileged  and 
nonprivileged  information.   Due  in  large  part  to  the 
absence  of  definitive  standards  and  protections,  a 
majority  of  the  legal  community  opposes  the  proposed 
amendment . 

2.  The  proposed  amendment  conflicts  with  the  very  nature 
of  the  adversarial  justice  system.   The  justice  system 
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is  premised  on  adversity  between  litigants.   Courts  and 
juries  rely  on  this  adversity  to  sharpen  the 
presentation  of  issues  and  facts. 

In  the  course  of  the  adversarial  discovery  process, 
disputes  involving  work  product  and  privileges  arise. 
The  proposed  rule  obliterates  fundamental  distinctions 
between  work  product  and  other  documentation  or 
information  and  gives  the  lawyer  little  to  no  guidance 
as  to  what  is  privileged.   This  will  box  attorneys  into 
ethical  dilemmas  since  it  requires  a  disclosure  of  all 
materials  which  might  even  remotely  be  relevant  to  a 
party's  case. 

The  proposed  standard  will  increase  the  number  of 
frivolous  lawsuits  by  paving  an  avenue  for 
"speculators"  to  thrive.   Normally,  individuals  will 
not  file  complaints  until  they  possess  information  to 
assist  them  in  the  case.   Under  the  proposed  disclosure 
rule,  however,  individuals  may  speculate  as  to  whether 
their  claims  are  valid.   These  individuals  will  be  able 
to  file  a  claim  in  the  hopes  that  the  opposing  party 
will  have  some  relevant  information. 

The  proposed  amendment  will  require  disclosure  even  in 
cases  where  it  may  not  be  necessary  or  appropriate. 
Almost  70%  of  all  cases  settle  before  going  to  trial. 
This  includes  a  significant  number  of  cases  in  which 
discovery  is  not  undertaken  before  the  case  is  settled. 
By  requiring  parties  to  engage  in  early  disclosure,  the 
proposed  amendment  will  increase  the  cost  of 
litigation . 

The  proposed  amendment  also  is  likely  to  increase 
motion  practice  and  satellite  litigation  over 
disclosure.   Since  the  disclosure  standards  are  unclear 
and  not  well  defined,  advocates  may  be  tempted  to 
withhold  .">  greater  amount  of  information  than  under 
current  standards,  thereby  increasing  the  use  of 
motions  to  compel  production,  and  other  procedures 
which  would  challenge  the  disclosure  or  nondisclosure 
of  certain  items,  documents,  and  materials.   This  would 
succeed  only  in  increasing  litigation  costs. 

There  already  are  reforms  under  way  as  a  part  of  the 
Civil  Justice  Reform  Act  of  1990  (CJRA).   The  proposed 
amendment  interferes  with  the  CJRA  plans,  making  it 
difficult,  if  not  impossible,  to  assess  the 
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effectiveness  of  any  possible  improvements  under  the 
Act. 

I  respectfully  request  the  House  Subcommittee  on 
Intellectual  Property  &  Judicial  Administration  to  delete 
proposed  Rule  26(a)(1)  from  the  proposed  amendments  to  the 
Federal  Rules  of  Civil  Procedure.   Thank  you  for  your 


consideration 


Sincerely, 
John  P.  Sweeney 


JPS/mlp 
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Appendix  26. — Letter  From  George  A.  Riemer,  Associate  Exec- 
utive Director  and  General  Counsel,  Oregon  State  Bar 
(With  Attachment),  to  Hon.  William  J.  Hughes,  Chairman, 
June  29,  1993 
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5200  S  >X'  Meadovv-s  Road.  PO  Box  16H9.  Like  Oswl-jio.  Oregon  9~0.'5=i-08S9 
( 503 )  620-0222  or  WATS  l-.S0O-i52  82t>0.  F.V<:  ( 503 )  CkSh-  1  Mrb 


June  29,  1993 


jiji_     8  1993 
Sub  on  Courts 

The  Honorable  William  J.  Hughes 
241  Cannon  House  Office  Building 
Washington,  D.C.    20515 

Re:      Oregon  State  Bar  Resolution  Opposing  the  Proposed  Changes  to 
Federal  Rules  of  Civil  Procedure  1 1  and  26 

Dear  Congressman  Hughes: 

As  you  may  know,  on  April  22,  1993,  the  Supreme  Court  submitted  to 
Congress,  proposed  changes  to  the  Federal  Rules  of  Civil  Procedure.   The  rule 
changes  will  go  into  effect  on  December  1,  1993,  unless  Congress  passes 
legislation  modifying  or  eliminating  the  proposed  changes.   That  is,  if  Congress 
does  nothing,  the  proposed  changes  will  becor.id  law. 

There  is  strong  opposition  by  Oregon  lawyers  to  the  proposed  changes  to 
Rule  26,  particularly  with  regard  to  the  Rule  26  changes  calling  for  early 
"automatic  disclosure"  of  witnesses  and  documents  in  civil  lawsuits.    There  is 
similar  opposition  to  the  proposed  changes  to  Rule  1 1 . 

The  Oregon  State  Bar  is  a  statutorily  created  professional  association;  every 
practicing  attorney  in  the  state  of  Oregon  is  a  member  of  the  Oregon  State  Bar.    At 
its  June  19  meeting,  the  Oregon  State  Bar  Board  of  Governors  passed  a  resolution 
formally  opposing  the  proposed  changes  to  Rules  1 1  and  26.    A  copy  of  the 
resolution  is  enclosed. 

Note  that  the  resolution  "urges  che  Congress  to  enact  the  necessary 
legislation,  pursuant  to  28  USC  §  2074,  so  that  the  proposed  changes  to  Federal 
Rules  of  Civil  Procedure  1 1  and  26  do  not  become  law."    We  are  writing  to  you  so 
that  you  know  of  the  Oregon  State  Bar's  position,  and  we  would  ask  that  you 
assist  in  the  effort  to  "undo"  these  proposed  changes  to  Rules  1 1  and  26. 

If  you  have  any  questions,  you  should  contact  James  L.  Hiller,  a  member  of 
the  Oregon  State  Bar's  Federal  Practice  and  Procedure  Committee.    Mr.  Hiller  has 
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been  tracking  these  proposed  changes  for  the  Bar,  and  he  can  be  reached  as 
follows: 

James  L.  Hiller 

Lane  Powell  Spears  Lubersky 

520  S.W.  Yamhill  Street 

Suite  800 

Portland,  OR    97204-1383 

Telephone:  (503)  778-2104 

Telefax:  (503-224-0388 

Thank  you  for  your  attention  to  this  matter. 

Very  truly  yours, 

George  A.  Riemer 
Associate  Executive  Director 
and  General  Counsel 

Enclosure 
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BAR 


5200  S.W  Meadows  K(i:ici  1'  O  Box  1689.  Uikc  0>«c.co,  Orciion  9703=i-0.S89 
(503)  ()20-0222i)r  WATS  l-800-o2-S2()0.  TAX  (SO^)  (iS  1-1366 


OREGON  STATE  BAR  RESOLUTION  OPPOSING  THE  PROPOSED 
CHANGES  TO  FEDERAL  RULES  OF  CIVIL  PROCEDURE  1 1  AND  26 

The  Oregon  State  Bar,  through  its  Federal  Practice  and  Procedure  Connmittee,  has 
reviewed  the  proposed  changes  to  Federal  Rules  of  Civil  Procedure  1 1  and  26, 
transmitted  on  April  22,  1993  by  the  United  States  Supreme  Court  to  the 
Congress  of  the  United  States.    The  Board  of  Governors  of  the  Oregon  State  Bar 
considered  a  report  from  the  Bar's  Federal  Practice  and  Procedure  Committee 
regarding  the  proposed  changes,  at  its  June  19,  1993  meeting. 

The  Board  of  Governors  of  the  Oregon  State  Bar  opposes  the  proposed  changes  to 
Rule  26,  particularly  the  automatic  disclosure  requirements  of  proposed  rule 
26(a)(1).    The  reasons  for  the  Board's  opposition  are  well-stated  and  included  in 
Justice  Scalia's  dissent  to  the  adoption  of  the  proposed  rule  amendments,  146 
FRD  507  (April  22,  1993).    These  reasons  include: 

1)  Automatic  disclosure  will  not  reduce  discovery  expense  and  delay,  but  rather 
will  increase  discovery  burdens  on  practitioners,  litigants  and  courts,  alike. 

2)  Automatic  disclosure  will  place  intolerable  strain  upon  a  lawyer's  ethical  duty 
to  represent  his  or  her  client  and  not  to  assist  the  opposing  side. 

3)  Automatic  disclosure  should  be  subjected  to  significant  testing  on  the  local 
level  before  it  is  adopted  nationally. 

The  Board  of  Governors  of  the  Oregon  State  Bar  also  opposes  the  proposed 
changes  to  Rule  1 1.    Again,  the  reasons  for  the  Board's  opposition  are  well-stated 
and  included  in  Justice  Scalia's  dissent.    In  particular,  the  proposed  Rule  1 1 
amendments  will  eliminate  a  significant  and  necessary  deterrent  to  frivolous 
litigation. 

The  Board  of  Governors  of  the  Oregon  State  Bar,  therefore,  urges  the  Congress  to 
enact  the  necessary  legislation,  pursuant  to  28  USC  §  2074,  so  that  the  proposed 
changes  to  Federal  Rules  of  Civil  Procedure  1 1  and  26  do  not  become  law. 
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Appendix  27.— Letter  From  Frank  P.  Bramble,  President  and 
Chief  Executive  Officer,  MNC  Financial,  to  Hon.  Willl\m 
J.  Hughes,  Chairman,  June  23,  1993 


AINCf'nancal 


CRANK  °  BRAMBLE 

PRESIDENT  AND  CHIEF  EXECUTIVE  Cr.ZEP 


June  23,  1993 

VIA  FEDERAL  EXPRESS 

The  Honorable  William  J.  Hughes,  Chairman 
House  Subcommittee  on  Intellectual 

Property  and  Judicial  Administration 
207  Cannon  House  Office  Building 
Washington,  D.C.   20515-6216 

Attention:   Edward  O'Connell,  Esquire 

Re:   Amended  Rule  26(a)  il) 

Federal  Rules  of  Civil  Procedure 

Dear  Congressman  Hughes: 

This  letter  is  to  record  the  very  strong  opposition  of  the 
bank  holding  company,  MNC  Financial,  Inc.  and  its  subsidiaries 
(including,  but  not  limited  to  Maryland  National  Bank,  American 
Security  Bank  and  Virginia  Federal  Savings  &  Loan  -  hereinafter 
referred  to  collectively  as  "MNC") ,  to  Amended  Rule  26(a) (1)  of  the 
Federal  Rules  of  Civil  Procedure  (hereinafter  "Amended  Rule 
26(a)(1)").  In  certain  kinds  of  cases.  Amended  Rule  26(a)(1)  will 
impose  unnecessary  and  significant  burdens  and  expenses  on  MNC.  In 
all  cases.  Amended  Rule  26 ^a) (1)  will  create  an  ethical  dilemma. 
It  is  also  anticipated  that  Amended  Rule  26(a) (1)  will  create  new 
types  of  discovery  disputes. 

On  the  other  amendments  to  the  Federal  Rules  of  Civil 
Procedure  that  are  currently  before  the  subcommittee,  MNC  takes  no 


MNC  FINAMCIAL    !\'C  "-    '-^-.il  "'zz~   -Z    53.'  ■556   2'l-"'.'0f^E   VD:'2:3'r5c 
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position.  Some  of  the  amendments  will  probably  be  beneficial  and 
some  of  the  amendments  may  not.  Any  problems  presented  by  the 
other  amendments  are,  however,  totally  overshadowed  by  the  problems 
that  Amended  Rule  26(a)(1)  will  engender.  Consequently,  MNC  will 
limit  its  comments  to  Amended  Rule  26(a) (1) . 

MNC  would  emphasize  that  it  opposes  Amended  Rule  26(a)  (1)  only 
after  careful  consideration.  MNC  is  a  significant  user  of  the 
courts,  mostly  as  a  plaintiff,  but  to  a  lesser  extent  as  a 
defendant.  MNC  is,  therefore,  keenly  aware  of  the  litigation 
process,  and  knowledgeable  about  the  issues  that  Amended  Rule 
26(a) (1)  intends  to  address. 

One  issue  obviously  concerns  the  expenses  and  burdens  of 
discovery.  Admittedly,  the  purpose  of  Amended  Rule  26(a)  (1)  is 
laudatory.  It  is  intended  to  streamline  litigation  and  to  reduce 
discovery  disputes.  See  Committee  Notes.  MNC  is  not  aware, 
however,  of  any  empirical  data  that  indicates  the  efficacy  of 
Amended  Rule  26(a)(1)  in  making  discovery  less  expensive  or  less 
burdensome . 

Based  upon  its  experience  as  a  party  to  many  hundreds  of 
lawsuits  each  year,  MNC  can  state  that  Amended  Rule  26(a) (1)  will 
make  discovery  more  burdensome  and  expensive.  These  burdens  and 
expenses  will  be  borne  more  by  litigants  such  as  MNC,  rather  than 
by  attorneys'  or  even  the  courts.   MNC  hopes,  therefore,  that  its 


'It  is  interesting  to  note  that  many  commentators  have 
characterized  the  opposition  to  Amended  Rule  26(a) (1)  as  that  of 
"entrenched  attorneys"  who  see  the  amended  rule  as  a  threat  to 
their  fees.  This  type  of  commentary  is  only  sensational  and  cannot 
withstand  any  rigorous  scrutiny,   as   the  Subcommittee  should 
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comments  and  the  comments  of  other  major  litigants  will  be  given 
sufficient  weight  by  the  Subcommittee  and  by  Congress. 

MNC  respectfully  directs  the  Subcommittee's  attention  to  the 
breadth  and  depth  of  the  opposition  to  Amended  Rule  26(a)  (1)  . 
Further  evidence  of  the  opposition  to  prediscovery  disclosure  can 
be  found  in  the  recent  events  that  transpired  in  Maryland. 
Amendments  similar  to  Amended  Rule  26(a) (1)  concerning  prediscovery 
disclosure,  were  proposed  for  the  Maryland  Rules  of  Civil 
Procedure.  Comments"  from  twenty- seven  (27)  different  individuals 
and  organizations  were  submitted  to  the  Maryland  Court  of  Appeals. 
Not  one  comment  supported  the  proposed  amendments  on  prediscovery 
disclosure  as  drafted.  Only  one  comment  clearly  endorsed  the 
concept  of  prediscovery  disclosure  as  a  rule  of  general 
application.  This  kind  of  opposition  to  prediscovery  disclosure 
clearly  shows  that  implementation  of  Amended  Rule  26(a) (1)  is  not 
appropriate  at  this  time. 

By  way  of  constructive  proposal,  MNC  urges  Congress  to  await 
a  more  thorough  evaluation  of  the  data  that  is  being  generated 
around  the  country  in  a  number  of  pilot/experimental  programs  that 
are  currently  under  evaluation  in  various  United  States  district 
courts.  Many  districts  are  attempting  to  implement  various  types 
of  case  management  plans,  some  of  which  contain  some  sort  of  pre- 


recognize.  If  anything,  avaricious  attorneys  should  welcome 
Amended  Rule  26(a) (1)  because  it  will  create  expensive  types  of  new 
discovery  disputes. 

-A  copy  of  the  proposed  amendments  to  the  Maryland  discovery 
rules,  along  with  the  comments  that  were  submitted,  accompany  this 
letter  in  a  three-ring  binder. 
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discovery  disclosure  requirements  similar  or  identical  to  Amended 
Rule  26(a) (1) .  These  programs  are  in  the  preliminary  stages.  It 
may  be  that  some  sort  of  pre-discovery  disclosure  is  workable,  but 
Amended  Rule  26(a) (1)  promises  to  be  more  harmful  than  helpful. 

To  explain  its  position  more  fully,  MNC  endorses  the  statement 
of  Alfred  W.  Cortese,  Jr.  submitted  to  the  Subcommittee  on  behalf 
of  a  coalition  of  groups  opposed  to  Amended  Rule  26(a) (1)^.  MNC 
also  emphasizes  the  following  points. 

Amended  Rule  26(a) (1) 
Will  Impose  Unnecessary  and 
Significant  Burdens. 

It  has  been  MNC's  experience  over  the  past  few  years  that  many 
claims  are  made  for  the  purpose  of  creating  a  heavy  discovery 
burden,  which  then  acts  as  leverage  to  extort  a  settlement.  Since 
Amended  new  Rule  26(a)  (1)  will  unfairly  increase  the  costs  and 
burdens  of  litigation  in  certain  cases,  it  will  only  exacerbate 
that  extortion  factor.  This  by-product  of  Amended  Rule  26(a) (1) 
alone  is  sufficient  to  overcome  any  possible  benefit. 

Another  major  concern  to  MNC  is  that  Amended  Rule  26(a) (1) 
will  result  in  MNC  having  to  incur  significant  costs  and  expenses  - 
in  time,  effort,  and  money  -  in  gathering  data  and  documents  for 


^Mr.  Cortese' s  statement  of  June  16,  1993  was  submitted  to  this 
Subcommittee  on  behalf  of  the  Business  Roundtable  Lawyers 
Committee,  the  Chamber  of  Commerce  of  the  United  States,  the 
National  Association  of  Manufacturers,  the  American  Association  of 
Railroads,  the  American  Automobile  Manufacturers  Association,  the 
American  Banker's  Association,  the  Product  Liability  Advisory 
Council,  Inc.,  the  Defense  Research  Institute,  the  Federation  of 
Insurance  and  Corporate  Counsel,  the  International  Association  of 
Defense  Counsel,  and  Lawyers  for  Civil  Justice. 


453 


prediscovery  disclosure,  when  a  claim  being  asserted  against  MNC  is 
worthless  or  frivolous  or  both.  Requiring  MNC,  or  any  party,  to 
engage  in  a  discovery  process,  when  no  legally  cognizable  claim  has 
been  asserted,  is  antithetical  to  the  spirit  and  letter  of  Rule  1,. 
Fed.  R.  Civ.  Pro.  Rule  1  states:  "They  [the  Federal  Rules  of  Civil 
Procedure]  shall  be  construed  to  secure  the  just,  speedy,  and 
inexpensive  determination  of  every  action. "   (emphasis  added) 

In  those  cases  where  the  legal  sufficiency  of  the  claim  is 
challenged  by  a  preliminary  motion.  Amended  Rule  26(a) (1)  may 
complicate  the  case  or  increase  unjustifiable  expenses  and  burdens, 
rather  than  simplify  the  case  or  decrease  expenses.  Admittedly, 
Amended  Rule  26(a) (1)  permits  a  modification  to  the  pre-discovery 
disclosure  requirement  by  way  of  stipulation  or  court  order.  It  is 
clear,  however,  that  the  tenor  of  all  the  amendments  is  to 
accelerate  discovery.  Because  of  this  general  orientation  of  the 
amendments,  a  judge  may  be  loath  to  delay  prediscovery  disclosure 
except  in  the  most  egregious  circumstances,  which  is  not  what 
judges  generally  do  now*  and  is  hardly  an  inexpensive  way  to 


^Under  the  existing  Rules  of  Federal  Civil  Procedure,  courts 
usually  delay  discovery  if  the  legal  sufficiency  of  the  Complaint 
is  seriously  challenged.  See  Rutman  Wine  Co.  v.  E.  &  J.  Gallo 
Winery.  829  F.2d  729,  738  (9th  Cir.  1987) (purpose  of  Rule  12  (b) (6) 
is  to  enable  defendants  to  challenge  legal  sufficiency  of  complaint 
before  having  to  incur  the  expense  of  discovery) ;  Greene  v. 
Emersons  Ltd. .  86  F.R.D.  66,  73  (S.D.N.Y.  1980),  aff 'd.  Kenneth 
Leventhal  &  Co .  v.  Joyuer  Wholesale,  Co..  736  F.2d  29  (2d  Cir. 
1984)  (Rule  12(b)  (6)  intended  to  allow  a  defendant  to  defeat  a  claim 
as  a  matter  of  law  without  having  to  provide  discovery) ;  Havoco  of 
America  Ltd.  v.  Shell  Oil  Co..  626  F.2d  549,  553  (7th  Cir.  1980) 
("[I]f  the  allegations  of  the  complaint  fail  to  establish  the 
requisite  elements  of  the  cause  of  action,  our  requiring  costly  and 
time  consuming  discovery  and  trial  work  would  represent  an 
abdication  of  our  judicial  responsibility."). 
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resolve  the  action  within  the  meaning  of  Rule  1,  Fed.  R.  Civ.  Pro. 
Further,  a  party  seeking  to  force  a  settlement  by  driving  up  the 
costs  of  the  proceedings  is  unlikely  to  stipulate  that  discovery 
should  wait  until  the  court  rules  on  a  pending  Motion  to  Dismiss. 

Amended  Rule  26(a) (1) 

Will  Create  an 

Ethical  Dilemma. 

An  attorney's  obligation  should  be  to  protect  his  clients' 
interests  within  the  bounds  of  professional  responsibility. 
Amended  Rule  26(a)(1)  subtly,  but  significantly  alters  that 
relationship.  Amended  Rule  26(a) (1)  would  require  the  attorney  not 
only  to  represent  his  client,  but  affirmatively  to  inform  the 
opposition  of  how  the  attorney  intends  to  accomplish  that 
representation.  It  would  require  MNC's  attorneys  to  identify  those 
persons  and  documents  that  contain  their  theory  of  the  case.  This 
is  a  radical  departure  from  historical  discovery  practices. 

Ordinarily,  one  party  asks  for  documents  or  information  from 
the  opposition,  which  the  requesting  party  considers  to  be 
relevant.  By  contrast.  Amended  Rule  26(a)(1)  requires  the 
responding  party  to  identify  everything  that  is  relevant  to  its  own 
theory  of  the  case.  That  is  a  materially  different  requirement. 
It  establishes  a  process  that  is  at  odds  with  the  attorney's 
obligation  to  his  client.  It  is  a  process  that  is  at  odds  with  the 
work  product  doctrine.  It  encourages  an  attorney  to  delay  his 
preparation  of  the  case,  because  he  cannot  be  required  to  disclose 
documents   or   information  about   a   factual   dispute   until   he 
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determines  that  the  alleged  fact  is  disputed. 

Amended  Rule  26(a) (1) 
Will  Create  New  Types 
of  Discovery  Disputes. 

It  is  anticipated  that  Amended  Rule  26(a) (1)  will  not  resolve 
discovery  disputes.  Rather,  MNC  anticipates  that  Amended  Rule 
26(a) (1)  will  create  new  types  of  discovery  disputes. 

Amended  Rule  26(a) (1)  requires  the  disclosure  of  documents  or 
persons  with  information,  "relevant  to  disputed  facts  alleged  with 
particularity  in  the  pleadings."  The  definition  of  "relevance"  is 
unclear.  It  is  also  not  at  all  clear  what  constitutes  a  "fact" 
alleged  with  enough  "particularity"  so  as  to  require  disclosure  if 
the  "fact"  is  disputed.  Generally,  notice  pleading  is  all  that  is 
required. 

The  historical  practice  for  discovery  is  to  permit  inquiries 
into  any  area  that  is  reasonably  calculated  to  lead  to  the 
discovery  of  admissible  evidence.  See  Rule  26(b) (1)  Fed.  R.  Civ. 
Pro.  It  is  not  yet  )cnown  whether  "relevant"  is  meant  to  be  broader 
or  narrower  than  the  traditional  scope  of  discovery.  Similarly, 
even  if  "relevant"  is  meant  to  be  broader  or  narrower  than 
traditional  discovery,  the  question  is  -  how  much  broader  or  how 
much  narrower? 

Disputes  over  the  meaning  of  these  new  terms  will  inevitably 
arise  during  the  course  of  a  lawsuit.  These  disputes  will  be  in 
addition  to  traditional  discovery  disputes.  This  is  precisely  the 
opposite  effect  of  what  is  nominally  intended  by  the  drafters  of 
Amended  Rule  26  1  a:  .i;  . 
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MNC's  Proposal 

At  this  point  in  time.  Congress  should  not  allow  such  a 
significant  change  as  Amended  Rule  26(a) (1)  to  be  implemented.  If 
a  requirement  for  pre-discovery  disclosure  is  feasible  and 
meritorious,  the  evidence  of  that  feasibility  and  merit  will  emerge 
shortly  from  the  evaluations  of  the  experimental /pilot  programs 
that  are  currently  under  way  in  the  U.S.  district  courts  under  the 
Civil  Justice  Reform  Act  of  1990.'  There  is  no  compelling  reason 
why  such  a  radical  change  is  immediately  needed  for  the  federal 
discovery  rules,  particularly  when  the  practical  feasibility  of 
mandatory  prediscovery  disclosure  is  untested. 

Amended  Rule  26(a) (1)  contains  many  significant  problems.  If 
those  problems  can  be  overcome,  as  demonstrated  by  the  pilot 
programs  in  the  U.S.  district  courts,  then  a  suitable  rule  with  a 
proven  record  can  be  implemented.  Amended  Rule  26(a) (1) ,  however, 
is  not  suitable  and  should  not  be  allowed  to  become  effective  on 
December  1,  1993. 

Respectfully  submitted,    / 

frank  P.  Bramble 

President  and  Chief  Executive  Officer 

MNC  Financial 


'Pub.  L.  No.  101-050,  104  Stat.  5089  (1990) 
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Appendix  28.— Letter  From  Harvey  J.  Reed  for  David  A. 
Brune,  General  Counsel,  Baltimore  Gas  and  Electric,  to 
Hon.  Willl\m  J.  Hughes,  Chairman,  July  1,  1993 


Ktotl  \/ CL'  I      BALTIMORE 

I     GAS  AND 
JUL       8  1993  _  *     ELECTRIC 


Sub  on  Courts       charles  center  •  p.  o.  box  uts •  Baltimore. Maryland  21203 


OAVIO    A    BRUNE 

CCNCRAL  Counsel 

July  1,  1993 


House  Subcommittee  on  Intellectual  Property 

and  Judicial  Administration 
207  Cannon  House  Office  Building 
Washington,  D.C.   20515-6216 
Attention:   Edward  O'Connell,  Esquire 

Re:   Proposed  Rule  26(a)(1)  Disclosure 

to  the  Federal  Rules  of  Civil  Procedure 

Dear  Mr.  O'Connell: 

Proposed  Rule  26(a)(1)  which  requires  automatic 
disclosure  of  all  witnesses  and  documents  "relevant  to  dispute 
facts"  places  an  unreasonable  burden  on  the  parties  to  the 
litigation,  particularly  corporate  defendants.  As  you  are  aware, 
many  actions  which  are  filed  have  not  been  properly  investigated 
to  determine  the  merits  of  the  suit.  A  number  of  these  actions 
have  little  or  no  merit.  Defendants  are  often  able  to  dispose  of 
such  cases  with  a  Motion  to  Dismiss,  or  after  taking  a  deposition 
or  two,  file  a  successful  Motion  for  Summary  Judgment. 

Rule  26(a)(1)  (Disclosure)  would  dramatically  increase 

XXC^gauxOn  c:Xpcni>eS  ,  luaKC  ^AX^CGVciry  luO^c  CUiTwAeilSCruC:  ^iiv.. 

ultimately,  substantially  slow  down  the  judicial  process  by 
requiring  the  parties  to  determine  what  is  "relevant".  This 
determination  will  lead  to  challenges  to  the  party's 
discretionary  interpretation  of  relevance.  The  opposing  party 
will  file  additional  motions  requesting  interpretation  and  even 
sanctions  to  address  the  other  side's  determination  of  relevancy. 
Disclosure  would  also  result  in  ethical  questions  being  raised  as 
to  the  attorney-client  confidential  relationship  as  well  as  to 
attorney  work-product  privilege,  particularly  with  in-house 
staffs.  In-house  counsel  are  required  to  render  opinions, 
participate  in  discussions  and  help  direct  corporate  policy  in  a 
variety  of  settings.  Those  opinions  may  well  be  "relevant"  to 
disputed  facts.  To  disclose  such  thought  processes  would  reveal 
to  an  opponent  a  level  of  factual  inquiry  or  legal  reasoning  that 
the  opponent  would  never  have  considered  or  litigated  on  its  own. 
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Consequently,  these  disclosures  would  expand  the  scope  of  the 
matter  litigated  instead  of  limiting  it.  Work  product  was 
intended  to  protect  and  promote  the  thought  process  of  opposing 
attorneys.  Disclosure  would  force  the  early  revealing  of  an  in- 
house  counsel's  approach  to  corporate  policies  and  procedures. 

In  addition,  the  disclosure  standards  are  vague  and 
unclear.  Rather  than  address  the  present  abuses  of  discovery, 
this  proposed  rule  would  further  complicate  the  procedure. 

Finally,  as  pointed  out  above,  requiring  parties  to 
"disclose"  in  all  cases  seems  to  be  unnecessary.  Many  cases  are 
presently  resolved  quickly  and  inexpensively  without  the 
necessity  of  extensive  discovery.  In  the  more  complex  cases, 
extensive  discovery  is  both  needed  and  undertaken  by  the  parties 

While  the  intention  to  address  discovery  abuse  is 
laudable,  we  believe  the  proposed  disclosure  rule  would  not 
accomplish  that  goal.  Therefore,  we  oppose  the  adoption  of 
proposed  Rule  26(a)(1)  Disclosure.  We  are  all  committed  and 
eager  to  improve  the  judicial  system  to  the  greatest  extent 
possible,  but  this  measure  fails  to  do  so  and,  in  fact,  is  a  step 
in  the  opposite  direction. 

We  appreciate  the  opportunity  to  comment  on  the 
proposed  rule  and  hope  you  find  our  comments  constructive. 

Very  truly  yours, 

'I 

-n:     :  1  '   ( 

HJR : dmn 


459 


Appendix  29.— Letter  From  Charles  E.  Fenton,  Vice  President 
AND  General  Counsel,  Black  &  Decker,  to  Hon.  William  J. 
Hughes,  Chairman,  June  15,  1993 
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ELACKSlDECECER 


June  15,  1993 


The  Honorable  William  J.  Hughes,  Chairman 
House  Subcommittee  on  """ntellectual  Property 

and  Judicial  Administration 
207  Cannon  House  Office  Building 
Washington,  D.C.  20515-6216 

Attention:   Edward  O'Connell,  Esq. 

Dear  Chairman  Hughes: 

We  urge  rejection  of  proposed  Rule  26(a)(1)  of  the 
Federal  Rules  of  Civil  Procedure  on  the  grounds  that  it 
imposes  an  unnecessary  burden  on  defendants  in  frivolous  cases 
that  should  be  disposed  of  on  motion  at  minimum  expense,  and 
in  serious  cases,  will  give  rise  to  a  new  generation  of 
discovery  disputes  over  its  application- 
Thank  you  for  your  consideration. 


Sincerely, 
Charles  E.  Fenton 


CEF/dg 
81-258   (472) 
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